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Hunt v. Hopkins ef al., Appellants. 


Special Tax Bills: JUDGMENT ON APPEAL BOND. One who obtains a 
special judgment on a special tax bill before a justice of the peace, 
and which on appeal to the circuit court is affirmed, must seek to 
enforce the same by execution against the property before resorting 
to an action on the appeal bond. 


Appeal from Jackson Circuit Court.—Hon. 8. H. 
Woopson, Judge. 


REVERSED. 
Jas. F. Mister for appellants. 


(1) The instructions given for plaintiff, even if 
abstractly correct, ignore the actual issues presented 
by the pleadings, while those asked for by defendants 
present the real and only issues of the case and embrace 
the substantial merits of the controversy. (2) By the 
purchase from the city and the conveyance of the 
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property to the plaintiff, and the subsequent dealings 
of the plaintiff with the property—refusing to issue 
executions against it when it was his duty to do so, if 
acting in good faith, and especially when the judgments 
appealed from were a charge on that property only and 
no other—plaintiff practically abandoned his claim against 
defendants and the lien of the tax bills was lost, merged, 
and extinguished by the acts of the plaintiff himself, and 
no assertion of liability on the appeal bond could prop- 
erly be made. (3) Intervening events affecting the issue 
may be shown to prevent a former judgment from being 
conclusive, even where the title has been tried in a writ 
of entry. McKissick v. McKissick, 6 Humph. (Tenn.) 
75; Gluckauf v. Reed, 22 Cal. 458; Parker v. Standish, 
3 Pickering (Mass.) 288; Dwyer v. Goran, 29 Iowa 126; 

Teafie v. Neafie, 7 John. Ch. (N. Y.) 1; 11 American 
Decisions, 380; Freeman on Judgments (3d Ed.) sec. 
329; Ransom v. Farish, 4 Cal. 386. (4) Under no 
circumstances will a judgment or decree take effect upon 
rights not then existing. Jones v. Petatuma, 36 Cal. 
230; Reed v. Calderwood, 32 Ibid. 109. 


W. £. Sheffield for respondent. 


The only question in this case is, whether an action 
can be maintained upon an appeal bond given upon an 
appeal from a judgment rendered by a justice of the 
peace on a special tax bill, issued under the city charter 
of the City of Kansas. The appeal was taken by virtue 
of the general statute, which allows appeals to be taken 
from the judgments of justices of the peace (see Revised 
Statutes, sec. 3039), and, of course, no appeal could have 
been taken without the giving of bond (see Revised 
Statutes, sec. 3041), and the bond in this case must have 
the same force and effect as in ordinary cases. The 
security thereon must be liable as in any other vase; 
otherwise the giving of the bond would bea farce. The 
case is the same as that of a mechanic’s lien, when suit 
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is brought against the contractor with special judgment 
against the property, and the owner of the property 
appeals as he may do and gives an appeal bond. (See 
Revised Statutes, sec. 2880). In such cases it will not 
be claimed that the bond cannot be enforced against 
him, because there is no personal judgment in the case 
against the owner of the property. 


Ray, J.—Certain special tax bills were issued by 
the City of Kansas to plaintiff, under a contract between 
the city and plaintiff for the construction of sidewalks, 
in front of certain lots in Ranson & Hopkin’s addition 
to said city. March 30, 1877, judgments, amounting in 
the aggregate to $131.35 and for $7.35 costs, were rendered 
on ten of said special tax bills for the construction of 
such sidewalks, by a justice of the peace, who was, under 
said charter, given jurisdiction thereof, and authorized 
to render a special judgment thereon, where the amounts 
due thereon did not exceed $300. On the same day 
Chas. Hopkins filed his affidavit for an appeal therefrom, 
and the present defendants then made and filed with said 
justice an appeal bond, by which they acknowledged 
themselves indebted to plaintiff, in the sum of $150, to 
be void on the usual conditions in recognizance in 
ordinary cases of appeals from judgments of justices of 
the peace, and said appeal was thereupon allowed under 
the General Statutes regulating such appeals (now secs. 
3039 and 3041, Revised Statutes) there being, it seems, no 
peculiar or special provision in said charter for taking 
appeals from judgments rendered by justices of the peace 
in this class of cases. 

Upon the trial anew in the special law and equity 
court, judgments were again rendered October 2, 1877, in 
favor of plaintiff, on each of said special tax bills for 
sums amounting in the aggregate to $142.45 and for 
$24.10 costs, with interest on said judgments at fifteen 
per cent. per annum. The amended charter, approved 
March 24, 1875, sec. 4, art. 8, provides among other 


things: 
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‘‘That in suit upon any tax bill, the judgment shall 
be special, and that the plaintiff recover the amount 
due, including interest, to be levied of the land de- 
scribed in the bill, and a special execution shall issue to 
sell the land to pay such judgments, interest, and costs, 
and the judgment shall bear interest at the same rate as 
the tax bills.”’ 

No execution was ever issued, or applied for, by 
plaintiff to satisfy said judgments, and they have never 
been paid. On the ————— day of ———— the plaintiff 
instituted the present action against defendants, on the 
appeal bond above mentioned, for said sum of $150 and 
for costs in the said several suits, etc., assigning and 
alleging as a breach of said bond, said failure to pay or 
satisfy said judgments. 

The joint and several answer of defendants admits 
the substantial allegations of the petition and the facts 
hereinbefore set out, but it sets up certain provisions of 
the charter which will be duly noticed: a sale of said 
lots for ‘‘delinquent taxes,’ and alleges a purchase and 
conveyance thereof to the plaintiff, and charges that the 
lien of the ‘‘tax bills’? became thereby merged and 
extinguished, and charges that plaintiff suffered no 
damage by the appeal; that the lots had a higher 
market value at the time of the rendition of the judg- 
ments by the appellate court than when the appeal was 
taken, and that plaintiff neglects and refuses to take 
out special executions on said special judgments, cr 
proceed against the property therein specified, as therein 
directed ; that said judgments are not otherwise enforce- 
able against defendant, Hopkins, and that no other 
liability attaches, by virtue of the giving of said under- 
taking, or appeal bond, beyond courts of appeal, ete. 

November 13, 1875, the city collector of Kansas 
City sold said lots, on which the tax bills were thus 
chargeable, for said delinquent taxes for the years 1874 
and 1875, and at said sale Wm. E. Sheffield became the 
purchaser for $100, which was the amount of taxes, 
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interest, costs, etc., then due thereon, and on November 
5, 1877, received a deed therefor, which was read in 
evidence by defendants. Under sec. 63, art. 6, of the 
charter, the legal effect of such deed was ‘‘to vest in the 
grantee an absolute estate in fee simple in the real 
property described therein, free from all incumbrances 
of whatsoever kind or nature, subject, however, to all 
unpaid taxes which are a lien thereon.” 

Defendants also read in evidence a quitclaim deed, 
dated November, 1877, duly executed and acknowledged, 
from said Sheffield to Mrs. Ellen Hunt, the wife of 
plaintiffs brother, Robert H. Hunt, who was mayor of 
the city at the time the contracts were let, and under 
which said tax bills were issued. 

William E. Sheffield, being called as a witness by the 
defendants, testified as follows: 

‘‘T am and for years have been the attorney of 
Michael Hunt, and, also, Robert H. Hunt. They are 
brothers; and Ellen L. Hunt, to whom I made the quit- 
claim deed, is the wife of Robert H. Hunt. I did not 
purchase the property at the tax sales with my own 
money. I do not know whose money ‘it was; it was 
given to me by Robert H. Hunt, at whose request I 
purchased the lots. Mrs. Hunt did not pay me any- 
thing for my deed to her. I brought the suit upon the 
tax bills issued to Nathaniel Grant, of Hunt against 
Charles G. Hopkins and Sands W. Hopkins, which has 
been referred to. Grant, Michael Hunt, and Long and 
myself were in partnership in these contracts. Robert 
H. Hunt had nothing to do with them, that I know of. 
Robert H. Hunt was mayor of the City of Kansas at the 
time these contracts were let under which said tax bills 
were issued. I know of no arrangement between Michael 
Hunt and Robert H. Hunt with respect to the property in 
any of these tax bills. I did buy, at tax sales for Robert 
H. Hunt, largely property in which Michael Hunt had 
some interest by way of special tax bills or judgments 
therein.”’ 

VoL, 83-—2, 
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Chas. Hopkins testified that each of said lots was 
worth more when the judgments were rendered in the 
special law and equity court than when appeal was taken 
and have increased in value ever since. 

At the conclusion of the evidence, the substance of 
which we have thus set out, the court gave at plaintiff’s 
instance the following declarations of law: 

1. That the obligors, upon the appeal bond or 
recognizance sued on in this case, are liable in the same 
manner and to the same extent as obligors are liable in 
ordinary cases, upon appeal bonds or recognizances. 

2. That it is not necessary in order to maintain this 
action that execution should have been issued upon the 
judgments rendered in the special law and equity court, 
as set out in the petition herein. 

The following, asked by the defendant, were refused: 

1. If the court finds from the evidence that the 
several special judgments referred to in the petition and 
read in evidence, as rendered by the special law and 
equity court, were unappealed from in that court, that 
they still remain in full force-and effect, and that plain- 
tiff has omitted, and neglected to, and never has taken 
out any executions on said special judgments, then the 
finding should be for the defendants. 

2. If the court finds that the plaintiff and R. H. 
Hunt are brothers, and that the said Ellen L. Hunt is 
the wife of said R. H. Hunt; that Sheffield, by the tax 
deed read in evidence, bought said property at said tax 
sale, took the deed, and afterwards conveyed the same to 
said Ellen L. Hunt at the request of plaintiff, or at the 
request of said R. H. Hunt, and in order to protect the 
said plaintiff, and with the plaintiff’s consent, then the 
finding should be for the defendants. 

3. On the record and undisputed evidence in this 
cause, the plaintiff cannot recover. 

The defendant duly excepted to the court’s action in 
giving the former and refusing the latter. The court 
gave special judgments for the plaintiff, as req ired by 
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the provisions of said charter, and after an unsuccessful 
motion for new trial, the defendants appealed the case 
to this court. 

The controlling question in this case, as we think, is 
the proper construction of the appeal bond in question. 
Its conditions are that: ‘‘If, on such appeal, the judg- 
ment be affirmed, or if, on the trial anew in the appellate 
court, judgment be given against the appellant, and he 
shall satisfy such judgment, or if his appeal be dis- 
missed, and he shall pay the judgment of the justice, 
together with the costs of the appeal, the recognizance 
shall be void.’’ On the trial anew in the appellate court, 
it is true, judgment was given against the appellant, but 
that judgment was a special judgment, to the effect that 
the plaintiff recover the amount due, including interest 
and costs, to be levied of the real estate, in the special 
tax bills described, upon which it is declared to be a 
lien, and that there be thereof special execution, etc., as 
provided by the charter. No execution was ever issued 
or applied for by plaintiff to satisfy said judgme:t 
as therein provided for, but instead thereof, the plaintiff 
has instituted this suit on the appeal bond in question, 
and the failure to satisfy said judgment is assigned as a 
breach of the condition thereof to that effect. The 
respondent insists that the obligors in this appeal bond 
are liable in the same manner, and to the same extent, as 
obligors in ordinary cases, upon appeal from justices of 
the peace. 

This position, we think, is not tenable. The bond in 
question manifestly must be construed with reference 
to the nature and effect of the judgment appealed from, 
and such as might be rendered in the appellate court. 
In ordinary cases before justices of the peace, where 
plaintiff gets judgment, there is usually a_ personal 
liability on the part of the defendant, for the amount of 
the debt or damages so recovered and judgment accord- 
ingly. Not so in the case at bar. Here there is no 
personal liability whatever for the amount recovered, 
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which, as we have seen, is to be levied of the real estate 
described in the special tax bills sued on, and upon 
which said judgment is made a lien, and a special 
execution authorised for its satisfaction, as provided in 
said charter. 

In ordinary cases, however, when plaintiff gets judg- 
ment, the appeal bond renders the sureties, as well as the 
principal, personally liable for the amount of the 
judgment appealed from, or that may be rendered for 
plaintiff on trial anew in the appellate court. In the 
case at bar no such personal liability existed, for the 
judgment appealed from, and none such is created by 
the appeal bond in question, for judgment to be rendered 
for plaintiff in the appellate court onatrialanew. Such, 
manifestly, is not the effect or intention of an appeal 
bond in a case like the present. At all events, it is quite 
clear, we think, in a case like the present, that the 
plaintiff must first exhaust the remedy provided by the 
special lien judgment, and execution authorized by the 
charter in question, in such cases. 

If after he has done that, his judgment remains 
unsatisfied, it will then be time enough, upon a proper 
showing, to consider and determine any damages he may 
claim to have sustained by reason of said appeal bond. 
The first and second instructions given for the plaintiff 
are, therefore, erroneous. The first and third refused for 
defendants, for the same reason, should have been given. 
Sec. 2880 (mechanic’s lien law) to which we have been 
referred, is no authority for plaintiff’s position. In cases 
of that sort, there may be, and usually is, a personal lia- 
bility for the amount recovered, and where there has been 
personal service, a personal judgment may be rendered ac- 
cordingly. (See sec. 2875 of same act.) That of itself 
sufficiently accounts for the language of sec. 2880 and 
shows the dissimilarity between that case and this. 
From this view of the case, we deem it unnecessary to 
notice other questions, noticed in brief of counsel. 

For these reasons the judgment of the trial court is 
reversed. All concur. 
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Tue MERCHANT’S INSURANCE CoMPANY OF ST. JOSEPH, 
Appellant, v. Havok. 


Practice: INSTRUCTIONS. It is not error to refuse an instruction 
which is embraced in others given. 


An instruction which is defective by reason of 
ignoring an issue in the case is cured by one properly embracing it. 


Principal and Surety: PROMISSORY NOTE, EXTENSION OF PAY- 
MENT: CONSIDERATION. An extension of the time of payment ofa 
promissory note, for a definite period, by agreement between the 
payee and maker, will, if based upon a: sufficient consideration, 
discharge the surety, if made without the latter’s knowledge and 
consent. The payment of interest in advance in pursuance of such 
agreement is a good and valuable consideration. 


Appeal from Buchanan Circuit Court.—Hon. SiLas 
Woopson, Special Judge. 


AFFIRMED. 
H. K. White and B. R. Vineyard, for appellant. 


(1) The plaintiff, by its charter, was authorized to 
take the note sued on. (2) Plaintiff’s third instruction 
should have been given. Porter v. Hodenpuyl, 9 Mich. 
11; Bank v. Whitman, 66 Ill. 3381; Hinds v. Ingram, 31 
Ill. 400; Rindskoff v. Doman, 28 O. St. 416; Long »v. 
Disner, 71 Mo. 452. (3) The general denial of the alle- 
gations contained in the new matter of defendant’s 
answer, and the further reply that defendant, after all 
the payments referred to in the answer, well knowing 
the facts connected therewith, promised to pay the 
balance due on the note, were not inconsistent. Both 
might have been true. WVelson v. Brodhackh, 44 Mo. 596. 
The reply was not a departure from the petition, and if 
it was, advantage of the error should have been taken 
by motion. Railroad Co. v. Doyle, 18 Kas. 58; Mort 
land v. Horton, 44 Mo. 58. (4) Defendant’s third in- 
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struction totally ignored the question of plaintiff’s 
knowledge of Hauck’s relation as surety at the time of 
granting the extensions in proof. Such knowledge on 
the part of the creditor is essential to the discharge of a 
party to the obligation by extensions granted to a prin- 
cipal, unless such relation was disclosed upon the face of 
the obligation. Weil v. Hendig, 2 Met. (Ky.) 247; Wil- 
son v. Foote, 11 Met. (Mass.) 285; Davenport v. King, 
63 Ind. 64; McClosky v. Ind., &c., Union, 67 Ind. 86; 
Nichols v. Parsons, 6 N. H. 30; Kaign v. Fuller, 14 
N. J. Law, 419; Agnew v. Merritt, 10 Minn. 308. (5) 
Defendant’s fifth instruction is erroneous in that it 
ignores plaintiff’s evidence that defendant, after full 
knowledge of all the facts, had promised to pay the 
whole of the note. (6) The law of Missouri, previous to 
1879, as declared in the decisions of the Supreme Court 
was that an agreement with the principal on a note for 
an extension of the time of its payment in consideration 
of the receipt of interest paid in advance, did not release 
the surety. Marks v. Bank of Missouri, 8 Mo. 316; 
Wiley v. Hight, 39 Mo. 130; Hosea v. Rowley, 57 Mo. 
357; Farmers’ and Traders’ Bank v. Harrison, 57 Mo. 
306; Carter v. Mesner, 58 Mo. 549. All the payments 
and alleged extensions of time of payment in the case at 
bar were made before this rule of property had been 
disturbed by the case of Stillwell v. Aaron, 69 Mo. 539, 
in 1879. It is the duty of this court to hold that agree- 
ments made on the faith of the law as it existed before 
the change shall be governed by that law. Hammon v. 
Douglass, 50 Mo. 436: Douglass v. County of Pike, 101 
U. 8. 686; Long v. Long, 79 Mo. 644; McNichol v. U. 
S. M. R. Agency, 74 Mo. 471. 


Spencer & Hall for respondent. 


The original cause of action in the petition was a 
cause of action against Hauck as a principal in the note; 
the cause of action as averred in the reply, was against 
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Hauck as a surety, once released from liability, who had 
waived said release. This was a departure. Magruder 
». Admire, 4 Mo. App. 134. If the reply did not plead a 
waiver by Hauck, then there was no departure, but there 


was a fatal variance between the allegations of the 
petition and the proof, and the judgment is for the right 
party. All the evidence in the case proved that Hauck 
was asurety. The third instruction given for defendant 
ignored no issue in the case. But the second instruction 
given for appellant submitted the same issues to the 
jury concerning the extensions as the third for defend- 
ant, and the trial court will not, therefore, reverse the 
judgment for any error in defendant’s third instruction. 
The fifth instruction given for defendant did submit the 
question of the knowledge of Hauck’s suretyship on the 
part of appellant at the time of the extensions. The 
jury must have understood from all the instructions 
given by the court, that if Hauck promised to pay the 
note, or his half thereof, that thereby he waived his 
discharge from liability. The payment of interest in 
advance is a sufficient consideration to support an 
agreement for the extension of time in the payment of a 
note. Stillwell v. Aaron, 69 Mo. 539; Jns Co. v. Hauck, 
71 Mo. 468. 


Ewine, C.—This suit was commenced to recover an 
alleged balance on the following note: 

‘‘Ninety days after date we promise to pay to the 
order of David Pinger, five thousand dollars for value 
received, negotiable and payable without defalcation or 
discount at the office of the Merchants’ Insurance Com- 
pany, St. Joseph, Missouri, with interest at the rate of 
ten per cent. per annum from maturity. 

PINGER AND BROWNE, 
GEORGE M. Hauck.” 


Defendant filed an amended answer, admitting the 
execution of the note, alleging that he and Pinger were 
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7 
joint sureties merely for Pinger and Browne, and that 
such relation was known to plaintiff; that plaintiff, 
without his knowledge or consent, for a valuable consid- 
eration, had extended the payment of said note for a 
definite time, and that thereby he was discharged. 

The reply denied the allegations of the answer, and 
alleged that defendant, Hauck, after all the payments 
made, referred to in the answer, and well knowing all 
the facts and circumstances connected with such pay- 
ments, and well knowing the effect thereof, and well 
knowing the insolvency of Pinger & Browne, promised 
plaintiff to pay it the balance due thereon. 

The case was tried before Judge Woodson, as special 
judge. The corporate capacity and organization of 
plaintiff, as charged, were admitted, and the note read in 
evidence. 

The defendant, to maintain the issues on his part, 
introduced evidence tending to show that when the note 
sued upon fell due, to wit: January 29th, 1871, the 
plaintiff, in consideration of $129.17, then paid it by 
Pinger & Browne, the principals in said note, said 
amount being the interest on the principal sum for 
ninety-three days, extended the time for payment of 
siid note for such period of ninety-three days; that 
thereafter, regularly at the expiration of each successive 
period of ninety-three days, for the same consideration 
it granted similar extension of time until August 22, 
1874, when a last extension was made for a like consid- 
eration for a like period of ninety-three days. The 
note sued on showed all of said payments of interest 
being severally indorsed thereon at the times respec 
tively made, being ninety-three days apart, and each for 
the sum of $129.17. Defendant, being sworn on his own 
behalf, testified that he had not known that the note was 
not paid till after August 22, 1874; that he had not 
known of said extensions to the principal makers of said 
note, nor had he consexted that they might be made; 
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that he and David Pinger were sureties only for Pinger 
& Browne. 

On his cross-examination he testified that when 
Pinger & Browne failed, in September, 1874, he found 
that the note was still in existence; that Pinger & 
Browne, having become bankrupts, had proposed a 
composition with their creditors ; admitted the following 
paper was signed by him: _ 

‘‘To the Merchants’ Insurance Company of St. Joseph, 

Mo. 

Please vote upon the claim you hold against Pinger 
& Browne in favor of the composition proposed by them. 
Said claim is a note dated October 21st, 1870, for the 
sum of five thousand dollars, signed by Pinger & 
Browne, David Pinger and myself. 

[Signed] GEORGE M. Havok.” 

Did not remember signing this paper, nor did he 
remember that at the time of the composition that he 
was desirous of seeing it effected, except as a friend of 
Pinger & Browne. 

In rebuttal, plaintiff introduced evidence tending to 
show that after the last payment of interest on said note 
by said principals, that said defendant had examined 
the note and its indorsements, and had then been told 
that it would not fall due under the last extension till 
November, 1874, which time had not at the time of such 
examination arrived ; that he thereupon promised to pay 
said note, and afterwards urged plaintiff to accept said 
proposition for a composition offered by the principals, 
which it had refused to do until he signed the paper in 
question, and thereupon said plaintiff had voted in favor 
of such composition proposition, which had been carried, 
and the proceeds thereof credited on the note. 

One of the plaintiff's officers testified that the only 
offer he heard from defendant Hauck, was an offer to 
pay one-half of the balance after crediting the composi- 
tion payment in a note signed by himself and brother, 
which offer had not been accepted by plaintiff. 
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Defendant, Hauck, on re-examination, testified 
that the only promise made by him to plaintiff, so far as 
he recollected, was a promise to pay one-half of the bal- 
ance of said note after crediting the composition pay- 
ment, by giving a note signed by himself and brother, 
which offer was refused by plaintiff; that at that time, 
according to his recollection, he did not know that the 
time of payment of the note had been extended from 
time to time for fixed and definite periods of time, in 
consideration of interest paid in advance. 

The plaintiff asked the court to give the following 
instruction : 

3. If you believe from the evidence that defendant 
Hauck promised to pay the note in suit after full knowl- 
edge of the extension given to Pinger & Browne, you are 
instructed that he, by such promises, waived a right to 
claim a discharge from his liability therein, even though 
he may not, at the time of making such promises (if 
you find from the evidence they were in fact made), have 
known or understood the legal effect of such extensions 
to have given him the right to claim a discharge from 
such original liability ; and if you find he has waived his 
right to claim such discharge, if such right ever existed, 
you will find for plaintiff, and assess the demand as 
directed in the first instruction. Which was refused. 

The defendant moved the court to give the following 
instructions : 

3. If the jury believe from the evidence in this 
case, that the defendant, George M. Hauck, signed the 
note in proof as surety only, and that the said note, upon 
its maturity, was renewed or extended as to the payment 
thereof for a fixed and definite time; or that said note, 
after its maturity, was from time to time, and for 
fixed and definite periods of time, so renewed or 
extended, as to its payment, without defendant's 
knowledge or consent, and by agreement between plain- 
tiff, or some agent of plaintiff, and Pinger & Browne, the 
makers of said note, or either of them, and in considera- 
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tion of the payment in advance by said Pinger & 
Browne, or either of them, of the interest for the period 
of time to which the payment of said note had been so 
renewed or extended, then the jury must find for defend- 
ant, unless they believe, from the evidence in this case, 
that after the said extensions or renewals, and with a 
full knowledge that the said note had been so extended 
or renewed by and under said agreement, for said fixed 
and definite periods of time, and in consideration of the 
payment of interest in advance, promised voluntarily, 
without any conditions or qualifications, to plaintiff, or 
some agent of plaintiff, to pay said note, or one-half 
thereof. And it devolves upon plaintiff to show, to the 
satisfaction of the jury, by a preponderance of the evi- 
dence, that the said promise was so made, and that the 
defendant, at the time of making the said promise, had 
the said knowledge. 

5. The court instructs the jury that if they believe 
from the evidence in this case, that the defendant, 
Hauck, signed the note in proof, as secuséty only for 
Pinger & Browne, as the makers thereof, and that at the 
time of the maturity of said note, or at any time or times 
subsequent thereto, an agreement was made between the 
plaintiff, or its agents, and the makers of said note for 
an extension of the time of payment of said note for a 
fixed and definite period of time, to wit: ninety-three 
days, and that the consideration of said agreement to 
extend the time of payment of said note was the pay- 
ment of a sum of interest in advance, and that such 
agreement, if made, was made with the knowledge on 
the part of plaintiff that the defendant was a security 
only on said note, and that such agreement was made 
without the knowledge or consent of the defendant, then 
they must find for the defendant, unless they further 
believe from the evidence that after such agreement to 
extend the time of payment for a fixed and definite 
period of time, this defendant did, with full knowledge 
of the said agreement and of the payment of interest in 
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advance as a consideration for the extension of time, 
promise unconditionally to pay one-half of the said 
note, and the burden of proving said promise to pay 
one-half, and of the knowledge of defendant as afore- 
said, devolves upon the plaintiff. The payment of 
interest in advance, made in pursuance of an agreement 
to extend the time of payment of a note for a fixed and 
definite period of time, is a good and valuable consid- 
eration. 

The court, on its own motion, gave the following 
instruction, against the objection of plaintiff: 

If you believe, from the evidence, that defendant 
Hauck promised to pay the note in suit after full knowl- 
edge of the extension given to Pinger & Browne, you 
are instructed that he, by such promises, waived a right 
to claim a discharge from his liability thereon, even 
though he may not, at the time of making such promises 
(if you find, from the evidence, they were in fact made) 
have known or understood the legal effect of such exten- 
sions to have given him the right to claim a discharge 
from such original liability, and if you find he has 
waived his right to claim such discharge, if such right 
ever existed, you will find for plaintiff, and assess the 
demand, as directed in the first instruction. It is essen-— 
tial to the waiver claimed by defendant, that at the time 
of making it that he should have had full knowledge of 
the fact that an extension had been given for a definite 
period of time, and for a legal consideration. 

The jury rendered a verdict for defendant. Judg- 
ment being rendered thereon the plaintiff appealed to 
this court. 

I. The issues of fact in this case were sharply 
defined. The defendant alleging that plaintiff had, for a 
consideration, extended the time of the payment of the 
note, without defendant’s knowledge or consent, whereby 
he was released and discharged from liability thereon. 
That he was only a surety for Pinger & Browne, which 
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was known to plaintiff. The reply denied the allega- 
tions of the answer and pleaded that defendant, with 
full knowledge of all the facts, promised plaintiff to pay 
the balance due on the note. With these issues, thus. 
presented, the jury found for the defendant, and the: 
only question is as to the instructions. 

II. It is insisted by the appellant, that the trial. 
court erred in refusing the third instruction asked by 
plaintiff. The same question presented in plaintiff’s 
third instruction, to wit: the defendant’s alleged waiver: 
of his alleged discharge from liability, by his subsequent 
promise of payment, was fully and fairly presented in 
the third instruction given for defendant, as well as in 
the instruction given by the court on its own motion. 
These instructions placed the question prominently 
before the jury which is all that can be reasonably con- 
tended for by plaintiff. 

III. Objection is urged to the third instruction 
given on behalf of defendant, in that it ignored the 
question of plaintiff’s knowledge of Hauck’s relation as 
surety at the time of granting the extensions of payment. 
The same objection might be urged to the plaintiff’s 
second instruction, but these alleged errors are cured by 
the fifth instruction given for defendant which clearly 
presents that very question to the consideration of the 
jury. The instructions given are moreover within the 
principle clearly laid down in Stillwell v. Aaron, 69 Mo. 
539, and St. J., F. & H. Ins. Co. v. Hauck, 71 Mo. 468. 
The latter case between the same parties to the present 
suit. 

The judgment below is affirmed. All concur. Hough, 
C. J., concurs in the result. 





Moors ef al. v. Ivers, Appellant. 


1. Practice: PLEADING: FRAUD, Allegu.ions in an answer charging 
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that certain acts of plaintiffs were in fraud of their creditors are 
properly stricken out when the answer contains no averment that 
the defendant is one of such creditors. 


2. Deed, Indorsement upon: EVIDENCE. An_unauthorized indorse- 
ment upon a deed by a stranger will not affect the rights of the 
grantees therein. 


3. Ejectment: PARTIES: TENANT BY CURTESY. A tenant by curtesy 
of an undivided half interest in land is a proper party plaintiff in 
an acticn of ejectment to recover possession thereof. 


Appeal from Cape Girardeau Circuit Court.—Hon. J. 
D. FosTEr, Judge. 


AFFIRMED. 
Lewis Brown for appellant. 


Fhe defendant may, in his answer. state ‘“‘any new 
matter constituting a defense.’”’ R. S. sec. 3521. And 
judgments may be given for or against one or more of 
several plaintiffs, * * * and may determine the ulti- 
mate rights of the parties on each side as between them- 
selves, and may grant to the defendant any affirmative 
relief to which he may be entitled. R. 8. sec. 3673. The 
new matter should not have been stricken out of defend- 
ant’s answer. Defendant’s demurrer to the evidence 
should have been sustained. (1) Because plaintiffs failed 
to prove that at the time of the commencement of the 
action defendant was in possession of the premises 
claimed. R. 8. sec. 2247; Clarkson v. Stanchfield, 57 Mo. 
575; Bledsoe v. Sims, 53 Mo. 308. (2) Moore had no 
color of title as the sheriff’s deed was of the interest of 
John H. Filbrun and John Ivers. Filbrun not having 
any interest, the deed conveyed none, for the property of 
the wife could not be legally sold upon an execution 
against the husband and for his debt. The title as shown 
by the deeds was in Mrs. Filbrun. Clark v. Rynex, 53 
Mo. 382. The only evidence as to possession was that 
Mrs. Travis had a dower interest in the premises, and 
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that Ivers had been paying her rent for fifteen years. 
Dower is title paramount. Grady v. McCorkle, 57 Mo. 174. 
And will defeat as well as maintain ejectment. Miller o. 
Tally, 48 Mo. 504; Kane 2. McKowen, 55 Mo. 201 ; Jones 
v. Manly, 58 Mo. 564. 


Oliver & Limbaugh and R. L. Wilson for respond- 
ents. 


(1) Mrs. Filbrun’s interest in the land was her general 
property and her husband, during her life, by virtue of 
his marital right, and, after her death, as tenant by the 
curtesy, was entitled to the possession of her interest 
therein and could maintain ejectment therefor. Cooper 
v. Ord, 60 Mo. 420; Bledsoe v. Sims, 53 Mo. 805; Hughes 
». Pierce, 49 Mo. 441; Wilson v. Garaghty, 70 Mo. 517; 
Alexander v. Warrance, 17 Mo. 229. Mrs. Travis had 
no dower in the premises. Her interest is an annual 
charge upon the property in lieu of dower. She could 
not maintain ejectment upon failure of the person owning 
the fee to pay her that charge, and Ivers could not, there- 
fore, maintain his defense on that ground. McDonald v. 
Schineier, 27 Mo. 4053.1 R. 8. Mo. 1855, p. 676, sec. 36; 1 
Scribner on Dower (1 Ed.) p. 316, sec. 16. Moore claims 
under execution sale against defendant, Ivers. If we 
admit an outstanding title, defendant cannot defeat plain- 
tiffs on that ground in this case. Laughlin v. Stone, 5 
Mo. 48; Boyd v. Jones, 49 Mo. 202; Matney v. Graham, 
59 Mo. 190; Matthews v. LeCompte, 24 Mo. 545. (2) 
Wheeler’s and defendant’s testimony shows that defend- 
ant was in possession at the date of the commencement 
of the suit. (3) Defendant, in his answer, does not aver 
that either Filbrun or the firm is indebted to him, and if 
we admit an indebtedness on their part to third persons, 
he cannot attack their conveyances for fraud. It was not 
error, therefore, to strike out that part of the answer 
alleging such fraudulent conveyances. Sird v. Mullins, 
48 Mo. 344; Bobb v. Woodward, 50 Mo. 95; Johnson v, 
Jeffries, 30 Mo 423. The jury having found in favor of 
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plaintiffs, this court will not disturb their finding, where 
there is any evidence tosupport it. Brown v. Railroad Co., 
50 Mo. 461; McCune v. Erfort, 43 Mo. 134; State o 
Musick, 71 Mo. 401; State v. Zorn, 71 Mo. 415. 





Norton, J.—This is an action of ejectment to recover 
possession of part of a lot of ground in the city of Cape 
Girardeau. The answer of defendant, besides containing 
a general denial, sets up that Altha B. Travis, formerly 
widow of Samuel Sloan, is entitled to dower in the prop- 
erty and is a necessary party, and also sets up that a 
partnership between plaintiff, Filbrun, and defendant 
began in 1862 which was unsettled at the institution of 
the suit and had a large amount of goods, etc., upon the 
premises and that he was a necessary party defendant. 
It, also, substantially sets up that the partnership be- 
tween Filbrun and Ivers was unsettled and that plaintiff 
together with Mary A. Filbrun, wife of John Filbrun, 
entered into an agreement with intent to hinder and 
defraud the creditors of John H. Filbrun and said part- 
nership of theirlawful debts. That in pursuance thereof, 
Filbrun and wife conveyed to plaintiff, Moore, valuable 
real estate some of which has been conveyed by said Moore 
to Mrs. Filbrun, which Mrs. Filbrun, by last will, devised 
to her daughter, all of which, it is charged, was done in 
pursuance of such fraudulent agreement, and asks that 
the court decree said conveyances void and on account of 
the business dealings of the firm of Filbrun and Ivers for 
the appointment of a receiver. So much of the answer 
as sets forth a partnership and seeks for a settlement of 
the partnership was stricken out, as well as all fraud, 
except that relating to the conveyances of the property 
in suit. 

Upon the trial of the cause judgment was rendered 
for the plaintiff from which the defendant has appealed, 
and, among other things, objects to the action of the 
court in striking out so much of his answer as related to 
the partnership of Filbrun and Ivers and the conveyances 
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of Filbrun and wife to Moore, alleged to have been made 
to defraud the creditors of Filbrun and, also, the credi- 
tors of Filbrun and Ivers. We are of the opinion that 
‘ the action 6f the court was proper if for no other reason 
than the lack of an averment in the answer that the 
defendant was a creditor either of Filbrun or of the firm 
of Filbrun and Ivers. 

Plaintiffs at the trial offered in support of their title 
a deed from one Brady who was the common source of 
title conveying the lot in dispute to John H. Filbrun and 
Samuel R. Sloan, dated July, 1857. Upon this deed the 
following was indorsed: ‘‘In the above named deed the 
name Filburn should be written Filbrun which is the 
correct name.’’ This deed was objected to on account of 
the indorsement which appears not to have been made 
either by Sloan or his direction, but by one Sandford 
who wrote the deed. The objection was properly over- ) 
ruled; the unauthorized indorsement did not and could | 
not affect the rights of the grantees in the deed. The 
plaintiff next offered a deed from the county clerk to 
William C. Ranney and Andrew Gibony, dated March 
26, 1866, conveying the interest of Samuel R. Sloan, 
deceased, to the said lot. It appeared that this deed was 
made by the clerk of the county court upon the order of 
the county court for the reason that one of the grantees 
was the administrator of said Sloan and had purchased 
the property in conjunction with the other grantee at the 
administrator’s sale. The sale had been duly made, 
reported to the court and approved by it, all of which is 
recited in the deed. Section 35 of General Statutes, 1865, p. 
499, in force at the time of the proceeding, fully warranted 
the court to make the order and the clerk to execute 
the deed. 

Plaintiff next offered a deed from Ranney and Gibony 
to John Ivers, dated April 2, 1866, also, a deed from Fil- 
brun and wife to John J. Moore, dated August 4, 1879, 
also deed from said Moore to Mary A. Filbrun, dated 
October 8, 1879, also, sheriff’s deed dated January 21, 
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1881, conveying to plaintiff the interest of John H. Fil- 
brun and John Ivers in the property sued for to John J. 
Moore. The Brady deed conveyed the entire property in 
controversy to Filbrun and Sloan. The deed from the 
county clerk to Ranney and Gibony conveyed to them 
the interest of Sloan. The deed from Ranney and Gibony 
to Ivers conveyed all the title they acquired by the deed 
from the county clerk. The deeds from Filbrun and wife 
to Moore and from Moore to Mrs. Filbrun conveyed all 
the title acquired by Filbrun under the Brady deed. 
The sheriff’s deed conveyed to Moore all that title of 
Filbrun and Ivers which they at the time had. The 
legal effect of these deeds was to invest plaintiff, Moore, 
with an undivided half interest in the lot and Mrs. Fil- 
brun with the other half, and she being dead, leaving a 
daughter, issue born of the marriage and living at the 
time of her death, her husband, John H. Filbrun, was a 
tenant by curtesy of her interest and hence a proper 
party plaintiff. 

Evidence having been introduced tending to show 
that defendant was in possession of the lot at the time of 
suit, plaintiff was entitled to judgment under the deeds. 
There is nothing in the point made that Mrs. Travis, 
formerly the widow of Sloan, deceased, had a dower 
interest in the property inasmuch as the evidence shows 
that under the statute her dower interest in the property 
had been by decree of the circuit court admeasured and 
fixed at $150 per annum, which amount Ranney and 
Gibony had been adjudged to pay her in lieu of dower. 
The evidence offered by defendant as to partnership 
transactions and fraud were properly rejected ; there was 
no issue in the case to which it could apply. 

Judgment affirmed. All concur, 
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Zoui, Appellant v. CARNAHAN e€ al. 


1. Vendor’s Lien, Nature of. A vendor's lien is a relative rather 
than an absolute right. It is qualified by the condition that it shall 
not operate against bona fide purchasers without notice, and that 
the vendor shall not sleep too long on his rights. 


2. Statute of Limitations: VENDOR’s LIEN. A vendor of land must 
enforce his lien within ten years after his cause of action accrues. 


: PLEADING. An acknowledgment in writing of the existence 
of a debt to save it from the bar of the statute of limitations, should 
be pleaded. 





4. 





: A vendor of land by removing from the State cannot stop 
the running of the statute of limitations in favor of his vendee. 


Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


AFFIRMED. 
Samuel P. Sparks for appellant. 


(1) That part of the answer setting up title acquired 
from Embree’s heirs was inconsistent with the admission 
that Carnahan purchased of plaintiff, as administrator of 
Embree, so the motion to strike out should have pre- 
vailed. R. 8., § 3523; Afterbury v. Powell, 29 Mo. 429: 
Nelson v. Brodhack, 44 Mo. 596. (2) The matter sought 
to be stricken out being inconsistent, the deed from Em- 
bree’s heirs to Carnahan in support of this defense was 
inadmissible, because its effect was to contradict the fact 
admitted by the same answer, that Carnahan had pur- 
chased of plaintiff. State v. Roberts, 62 Mo. 388. (3) 
The defendant, Carnahan, never having received any con- 
veyance from his vendor, could not set up a title adverse 
to him, and his grantee is in no better situation. Mack- 
lot v. Dubrenil, 9 Mo. 480; Budd »v. Collins, 69 Mo. 71. 
(4) All that Carnahan acquired by his purchase and part 
payment of the purchase money was an incomplete equity 
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and all the subsequent grantees of his claim took subject 
to the equities between him and his vendor. Jasper Co. 
». Travis, 76 Mo. 13; Skinner v. Parnell, 52 Mo. 96; 
Stewart v. Wood, 63 Mo. 252. Under the pleadings the 
defendant, Baile, could not avail herself of the defense of 
innocent purchaser without notice, even though it had 
not been charged in the petition that she was a purchaser 
with notice. A general denial of notice is insufficient ; 
she should have denied the fact of notice and of every 
circumstance from which it could have been inferred. 
Murray »v. Ballow, 1 John. Ch. loc. cit. 575; Story Eq. 
Pl., §§ 805, 806 (4th Ed.); Gellatain v. Erioin, Hopk. 
48; Kerr on Frd. and Mist. 302-3 (Eng. Ed.); Haught- 
waut v. Murphy, 22 N. J. Eq.; Rice v. Bunce, 49 Mo. 

The defendant, Baile, before she had completed pay- 
ment of the purchase money, had notice from Zoll that 
the deed had never been delivered to Carnahan for the 
reason that the purchase money had not all been paid. 
Jewell v. Palmor, 7 John. Ch. 65; 2 Story Eq. Jur. § 1502 
(Ed. 1870); Story Eq. Pl., supra. To constitute one an 
innocent purchaser, such an one must have acquired the 
legal title; the purchaser of any equity is bound to take 
notice of and is bound by a prior equity. Between 
equities the maxim qui prior est tempore potior est jure 
applies. 1 Jones Mtgs. § 200; 6 Cent. L. J. pp. 459-460. 

(5) This action was not barred against Carnahan by 
reason of his having become a non-resident shortly after 
his purchase—§ 3236, R. S.—and for the further reason 
that this action was commenced within ten years from 
Carnahan’s letter, in which he acknowledged the debt in 
writing before the statute of ten years had run. 

(6) The evidence fails to sustain the plea of adverse 
occupancy. One asserting title by adverse possession 
even where no privity exists, is held to the strictest proof. 
Lynde v. Williams, 68 Mo. loc. cit. 369, 370. But where 
it is otherwise, as between vendor and vendee, a still 
higher degree of proof is required. Hamilton v. Boggess, 
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63 Mo., loc. cit. 249-250; Budd v. Collins, 69 Mo. 129; 

“ulkerson v. Brownlee, 69 Mo. 371. This is not an ac- 
tion for the possession of real estate, but one for the en- 
forcement of a lien and a statute of limitations in regard 
to adverse possession is not the appropriate plea. 


O. L. Houts for respondent. 


(1) Plaintiff’s action is a real one and is barred by 
the statute. R. 8., 1879, p. 548; Rogers v. Brown, 61 
Mo. 187. (2) The fact that defendant, Carnahan, was a 
non-resident will not prevent the statute from running, 
because respondent, Baile, and her grantors being resi- 
dents, have aright to invoke the statute, though Carnahan 
could not. In the second place, the exception relied on 
by plaintiff, created by § 3236, R. 8., 1879, applies to 
personal actions and not to real actions, and plain- 
tiff’s remedy against the land is barred. Rogers 
». Brown, supra, Revision 1855. (3) Plaintiff is 
estopped from asserting his claim. He twice asserted 
and made it a matter of record in 1867, that the 
purchase money for this land was paid. He remained 
silent for thirteen years, thereby directly leading defend- 
ant, Baile, and her grantors to put their money on the 
land. ‘‘He who will not speak when he should will not 
be allowed to speak when he would,’”’ much less having 
spoken be allowed to declare to the contrary, to the 
injury of those by his representations and actions induced 
to act. Pelkington v. Nat. Ins. Co., 55 Mo. 172. (4) 
Plaintiff never had any lien on the land in question un- 
der the evidence. The deposit of title papers by Carna- 
han with plaintiff created no lien. Vanmeter v. McFad- 
den, 8 B Mon, 437; Curley Heirs v. Eddy, 24 Mo. p. 
117-124. The $176.14 sued on, the estate of Tarlton Em- 
bree owed plaintiff, not Carnahan. (5) There is no evi- 
dence tending to show notice to Baile of plaintiff’s claim. 


Puiips, C.—This is an action to enforce a vendor’s 
lien on lots 1 and 2 of the northeast quarter of section 5, 
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township 45, range 25, situated in Johnson county. The 
facts in the case are substantially as follows: One Tarlton 
Embree died intestate, seized of the equitable title to said 
land in 1862. His heirs acquired the legal title and by 
deed with covenants of warranty conveyed the land to 
one Thomas L. Carnahan, dated December 21st, 1866. 
On the 12th day of January, 1867, said Carnahan con- 
veyed the land by a like deed to Elizabeth Carnahan and 
Nancy Sharp,through whom the defendant, Sarah L. Baile, 
by mesne conveyances, claims title. The plaintiff, Zoll, 
as public administrator, took charge of the estate of said 
Embree, deceased. In the Spring of 1867, the said ad- 
ministrator obtained from the probate court of said 
county an order to sell this land to raise money to pay 
off the debts against the estate, under which the land 
was subsequently sold at a cash sale and the said Carna- 
han became the purchaser at the price of $2200. The ad- 
ministrator in due time made his report to the probate 
court of said sale showing the purchase by said Carnahan 
and the payment of the purchase money. The court ap- 
proved the sale and ordered the administrator to make 
and deliver to Carnahan a deed to said land. The record 
of the probate court showed that at the time of said ap- 
proval the administrator acknowledged in due form deed 
tosaid Carnahan. The administrator at the following Octo- 
ber term, 1867, of said probate court, made his final settle- 
ment of said estate, charging himself with said $2200 as 
having been paid by Carnahan, showing a balance due 
the administrator of $176.14 against the estate which set- 
tlement was by the court approved. 

The petition in this case was filed on the 14th day of 
September,1880. It sets out the facts of the administration 
resulting in the sale of said lands to Carnahan and the re- 
port thereof to the probate court and its approval of the sale 
and the order touching the making of the deed, and its 
acknowledgment as aforesaid; but charges that Carna- 
han, in fact, did not pay all the purchase money, and 
that the said sum of $176.14 was the balance of purchase 
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money unpaid by him, and that the plaintiff never de- 
livered the deed to Carnahan because he had not paid the 
whole of the purchase money. The petition charges that 
the purchasers under Carnahan, including the defendant, 
Baile, took with notice of the fact that said purchase 
money was not paid by Carnahan. It is also alleged that 
in the fall of 1867, said Carnahan had left the state and 
taken up his residence in another state. The prayer of 
the petition is to enforce the lien of plaintiff as a vendor 
against the land, for the recovery of said balance of pur- 
chase money. 

The answer admits the proceedings in administration, 
the sale of the land thereunder to Carnahan, the report 
of sale and its approval, etc., and the mesne conveyances, 
but denies generally the other allegations of the petition. 
It then sets up the facts touching the purchase of said 
land by Carnahan from the heirs of Embree prior to the 
proceedings by the administrator for the sale of the land, 
and that Carnahan took possession under his purchase 
from the heirs. It, also, pleads the statute of ten years’ 
limitations against the action of plaintiff and adverse 
possession, etc. 

The replication tendered the general issue to the new 
matter set out in the answer. Outside of such notice as 
the records impart, it is not apparent that any of the 
purchasers under whom the defendant, Baile, claims title, 
or that she had any notice of the fact that any of the 
purchase money in question was unpaid by Carnahan at 
the time of their respective purchases. There was some 
evidence that the plaintiff stated to one Ridings—one of 
the intermediate purchasers of the land-—that the pur- 
chase money was not all paid, but this seems to have been 
subsequent to the date of Ridings’ purchase. The de- 
fendant, Baile, testified denying any notice whatever of 
the existence of the debt or lien, and there was no counter- 
vailing proof. The plaintiff claims, however, that she had 
notice before she paid all the purchase money, but she 
testified that her son had paid the purchase money for 
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her before she knew of the fact, ete. The court found 
the issues for the defendants and dismissed the bill. 
From this judgment the plaintiff prosecutes this appeal. 

I. It is important in the consideration of this case 
to bear in mind that Carnahan, under whom the defend- 
ant, Baile, claims title, received a deed to the disputed 
premises from the heirs of Embree with covenants of title 
under the statute, prior to the sale under the administra- 
tion proceedings. By this deed Carnahan, in addition to 
the fee of the heirs, acquired the dower interest of Em- 
bree’s widow. Also, that Carnahan conveyed, with a 
like covenant of title, to other parties, through whom 
the defendant, Baile, claims prior to such proceeding 
by the administrator. It may be conceded for the pur- 
poses of this case that the landed estate of Embree was 
subject to sale by his administrator for debts of the estate 
and that no antecedent act or deed of the heirs, other 
than the widow, could defeat this liability for such debts. 
Wolf v. Robinson 20 Mo. 460; Chambers’ Adm’r o. 
Wright s Heirs, 40 Mo. 482. It may be further conceded 
that had a stranger to the former grants become the pur- 
chaser at the administration sale he would have acquired 
the paramount right. But when Carnahan himself be- 
came the purchaser, subsequent to his warranty deed, 
any legal title and estate so acquired by him enured to 
the benefit of his grantee by virtue of the statutory 
covenants of his former deed. Such covenants would 
operate as an estoppel against him and his heirs and 
privies to any subsequently acquired equitable estate 
therein. It was competent for the defendant, Baile, 
under her answer, to introduce in evidence the deed of 
the heirs of Embree to Carnahan and the latter's deed to 
Carnahan and Sharp. Both titles originated in Embree 
and there was no inconsistency in the fact of defendant 
holding the deed from the heirs and the subsequent pro- 
ceedings by the administrator. If the holding of the 
land by defendant’s grantors began under the deed from 
the heirs it was certainly competent for defendant to 
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show the fact as bearing on the issue of the statute of 
limitations. 

It is not the case of a defendant, as in the action of 
ejectment, asserting title under a common grantor or 
one deed, while attempting to set up an outstanding title. 
The real estate of the intestate descended to his heirs. 
The administrator took no interest therein but a mere 
naked power to sell for the payment of debts. Cham- 
bers Adm rv. Wright's Heirs, supra. Both the right 
of possession and title were in the heirs when Carnahan 
bought from them, and this right passed to his grantees 
by his deed of January 12, 1867. It is true they took 
cum onere, subject to sale by the administrator for the 
debts of the intestate and the right of entry by the pur- 
chaser thereunder. And we may, also, concede that Zoll, 
the administrator, was entitled to a vendor's lien as 
against the purchaser and those having notice for any 
unpaid purchase money. But a vendor's lien isa relative 
rather than an absolute right. It is ever qualified by 
the condition that it shall not operate against bona fide 
purchasers without notice, and that the vendor shall not 
sleep too long upon his right. 

II. A cause of action for the enforcement of the 
vendor’s lien accrued to Mr. Zoll as early as July, 1867, 
as shown by his petition. Yet this action was not insti- 
tuted until the 14th day of September, 1880—a delay of 
thirteen years. This lien, resting on evidence in pais, 
belongs to that class of implied trusts to which the 
statute of limitation applies. Aeeton’s Heirs v. Keeton’ s 
Adm’r, 20 Mo. 5380; Smith v. Ricords, 52 Mo. 581. This 
being an action in rem to enforce a lien on real estate, 
the plaintiff had ten years in which to bring his suit, 
unless precluded by some countervailing equity. Hunter 
». Hunter, 50 Mo. 445; Rogers v. Brown, 61 Mo. 1876. 
Unless, therefore, there be something disclosed by this 
record to’ explain and excuse ‘in law this delay, this 
action is barred by lapse of time. 

Ill. The plaintiff relies upon two facts to exempt 
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his cause from the limitation: First, the absence of the 
defendant, Carnahan, from the state subsequent to the 
accruing of the cause of action, and, second, his recogni- 
tion in writing of the existence of the debt to Zoll and 
promise to pay it. It might be sufficient answer to the 
latter of these excuses to say that the plaintiff has not 
so pleaded the same as to admit any such evidence. He 
neither pleaded any such fact in his petition, as suggested 
to be the proper course in Keeton’s Heirs v. Keeton’s 
Adm’r, supra, nor did he allege it in his replication, as 
doubtless would be permissible under the practice act. 
In either event he should have adopted one or the other 
of these modes to prevent any such issue. 2 Greenl. Ev., 
§ 440; Northrup v. The Miss. V. Ins. Co., 47 Mo. 
443-4; 32 Mo. 461; 63 Mo. 192; 2 Comst. (N. Y.) 361, 
506. It is provided by statute (§ 3236, R.8.), that: ‘Tf, 
at any time when any cause of action herein specified 
accrues against any person who is a resident of this state, 
and he is absent therefrom, such action may be com- 
menced within the times herein respectively limited, after 
the return of such person to the state; and if, after such 
cause of action shall have accrued, such person depart 
from and reside out of this state, the time of his absence 
shall not be deemed or taken as any part of the time 
limited for the commencement of such action.” Plaintiff 
relies on the second clause of this section. 

Even if this provision applied to the proceeding in 
rem, the proof should show two facts: First, that at the 
time the cause of action accrued the debtor was a resident 
of this state, and, second, that thereafter he departed 
from and resided out of the state. The only evidence 
touching this issue is that of the plaintiff, who testified 
that ‘‘Carnahan left the state sometime during the fall 
of 1867, and went to Illinois and took up his residence, 
where he has ever since resided.’’ It is not directly 
affirmed that he ever resided in this state. The fact of 
such residence can only be inferred from the language, : 
he ‘‘left the state.’”’ This could well consist with the 
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fact that he was a mere visitor here without having ac- 
quired a residence. The court hearing the evidence and 
seeing the witnesses found the issue for the defendant, 
and we do not feel justified on so meagre a statement in 
the bill of exceptions in disturbing the finding. 

There are respectable authorities holding that the 
limitation prescribed in the foregoing statute does not 
apply to a proceeding in rem, but only to actions in per- 
sonam. Anderson v. Baxter, 4 Oregon 105; Hubanks ov. 
Leveridge, 4 Sawyer 274. Contra, Whalley v. Eldridge, 
24 Minn. 358; Hmory v. Keighan, 94 Il. 548. In Smith v 
Ricord, 52 Mo. 581-583, Adams, J., in delivering the 
opinion seems to have entertained the view that the 
absence from the state did not interrupt the running of the 
statute. But it is not essential to the determination of 
this case finally that we should pass upon this question. 

IV. There is another principle of law well settled, 
applicable both to the alleged absence from the state and 
subsequent promise to pay by Carnahan, which effectually 
meets the contention of plaintiff. The statute of limita- 
tions began to run in favor of those purchasing from 
Carnahan, in July, 1867, and unless interrupted by some 
act of theirs would continue torun. It is a familiar prin- 
ciple of law that an assignor or grantor can do no act nor 
make any admission subsequent to the assignment or 
grant to impeach or impress the title of his assignee or 
grantee any more than the act or admission of a mere 
stranger. Steward v. Thomas, 35 Mo. 202; Gutzweiler’s 
Adm’ r v. Lockmann, 39 Mo. 91; Weinrich v. Porter, 47 Mo. 
293; 1 Greenl. Ev., § 180; The Keystone Manf. Co. v. 
Johnson, 50 To. 142; Campbell v. Coon, 51 Ind. 76; Funk- 
houser v. Lay, 78 Mo. 458; McShane v. City of Moberly, 
79 Mo. 48. If Carnahan, after he had parted with whatever 
interest and estate he acquired from Zoll, could by re- 
moval from the state, or part payment, or promise to pay, 
stop the running of the statute of limitations in favor of 
his grantee, he might perpetuate indefinitely the lien 
against the land in the hands of his vendee without his 
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vendee’s knowledge or consent. It would introduce a 
new rule of evidence and burden conveyances of property 
with new incidents and liabilities and possibly require 
the introduction of a new covenant against the subse- 
quent acts and declarations of the grantor. The authori- 
ties, as well as reason and natural justice, stand opposed 
to such a doctrine. 

This question was considered in California, in Lord 
». Morris, 18 Cal. 482. Field, C. J., p. 490, said: ‘‘The 
mortgageor, after disposing of the premises by deed of 
sale, loses all control over them. His personal liability 
thereby becomes separated from the ownership of the 
land, and he can by no subsequent act create or revive 
charges upon the premises. He is as to the premises 
thenceforth a mere stranger. * * He cannot at his 
pleasure affect the interests of other parties.’’ In Wood 
». Goodfellow, 43 Cal. 185, it is again held that as against 
subsequent incumbrances, or a subsequent holder of the 
equity of redemption, the mortgageor has no power to 
stipulate to prolong the time of payment or in any man- 
ner increase the burdens of or affect the premises. 

This question came before the supreme court of Kan- 
sas-in Schmucker v. Sibert, 18 Kan. 104. Brewer, J., p. 
111., says: “If, therefore, the mortgageor no longer owns 
the property, he cannot impose a burden upon it—his 
power to bind the property has ceased. He is as power- 
less over it as though he had never owned it. He can 
revive the note, as he can give a new note, for no rights 
but his own are involved. He can revive the old mort- 
gage just so far, and so far only, as he could give a new 
mortgage, and that is to bind his own property.”’ This 
doctrine is likewise asserted by the supreme court of Iowa 
in Day v. Baldwin, 34 Iowa, 380. 

There is another ground upon which I am of opinion 
the plaintiff’s action should fail, and this is his laches. 
But the foregoing is sufficient to determine this contro- 
versy. The judgment of the circuit couut should there- 
fore be affirmed. All concur. 
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DETWEILER V. BRECKENKAMP, Appellant. 


1. Fund Companies: POWERS OF: STATUTE. A fund company or- 
ganized under the General Statutes of 1865, chapter 68, section 7, ef 
seq., is authorized to make loans to its members on real estate se- 
curity, and also to sell or assign such contracts of loan. 


: STOCKHOLDER. The objection that a by-law of such asso 
ciation is unreasonable and void, which operates to forfeit the 
stock of a stockholder because of his failure to comply with it, 
should be made by the stockholder. 


8. Deed of Trust: TENDER. Where a deed of trust provides that in 
case of default for a specified period in the payment of interest on 
the debt, then the whole debt shall become due and payable at the 
option of the creditor, and such default occurs, and the creditor 
exercises his option to require the whole debt to be paid, a tender 
thereafter of less than such whole debt will be insufficient. 





Appeal from Franklin Circuit Court.— Hon. A. J. 
Seay, Judge. 


AFFIRMED. 
John R. Martin for appellant. 


(1) The petition did not state acause of action. 
The statute, G. 8. 1865, p. 366, did not authorize the 
association to enter into the contracts with Poehler which 
are declared on in the petition. Field on Corp., see. 54. 
(2) The by-laws of the association providing that in case 
of non-payment of dues for four months, the delinquent 
shares should be forfeited, were oppressive and unrea- 
sonable and therefore void. (3) The by-laws did not 
authorize the condition in the deed of trust that if de- 
fault should be made in the payment of interest or 
monthly dues on the stock, and the same should remain 
unpaid for four months, then the whole debt should be- 
come due and enforcible. (4) There is no evidence in 
the case which entitled respondent to an assignment of 
the bonds by reason of the fact that he held a junior in- 
cumbrance. (5) The court erred in the finding under the 
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pleadings and evidence that any sum was due respondent 
on account of the bonds. (6) The court also erred in 
giving the instruction asked by respondent and in re 
fusing the instructions asked by appellant. 


J. C. Kiskaddon for respondent. 


A corporation has the power to make any and all 
contracts necessary to further the purposes for which it 
is created. When a corporation is given a general power 
to do a certain business it may adopt all reasonable 
modes which a natural person might adopt in transacting 
similar business. Field on Corp. $246; Bank vs. Pat- 
terson, 7 Cranch, 299; Kitchen v. Railroad Co., 59 Mo. 
514; Henning vs. U.S. Ins. Co., 47 Mo. 425. This cor- 
poration was formed ‘‘for the purpose of accumulating a 
fund to be lent on real estate security, or divided among 
its members.’’ It should ‘‘lend its funds on real estate 
security only and upon the terms and condition and in the 
manner which shall be specified by its by-laws.’ Gen. 
Stat. 1865, p. 366, §§7and10. The statute,constitution and 
by-laws sufficiently provide in general terms for all these 
matters. The details vary with each individual case. 
We therefore submit that the corporation had power to 
make the contract it did make with Pehler. This cor- 
poration, if it had deemed it proper, could have taken 
negotiable promissory notes as evidence of its loans. 
Corporations having the right to receive bills and notes, 
have the implied right to transfer them so as to give title 
either with or without indorsement. MMarvine vs. Hy- 
mers, 12 N. Y. 223; Bank vs. Sharp, 6 How. (U. 8.) 
301; Hardy vs. Merriweather, 14 Ind. 203; McIntyre 
os. Preston, 5 Gil. 48; Bank vs. Bank, 3 Kern. (N. Y.) 
309. In equity and under our statute every debt founded 
on contract is assignable; especially when the amount of 
the debt and the liability of the debtor are ascertained. 
2 Sto. Eq. Jur., $1039, et seg ; Page vs. Gardner, 20 Mo. 
507; Sumrall vs. Sun. Mut. Ins. Co., 40 Mo. 27; Water- 
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man vs. Frank, 21 Mo. 108; Minor vs. Edwards, 10 
Mo. .671; Melton vs. Smith, 65 Mo. 315. Finally, the 
contract between the corporation and Poehler the mort- 
gageor made the bonds and deeds of trust in express terms, 
assignable. Plaintiff was a subsequent mortgagee to the 
corporation and had the right to pay the debt secured by 
prior mortgages, and by so doing he became subrogated to 
all the rights of the prior mortgageors. 1 Hilliard on Mort. 
(3rd Ed.) 329; Wolff »: Walter, 50 Mo. 292; Peltz ». 
Clark, 5 Pet. 481 ; 2 Story Eq., sec. 1023. By Poehler’s 
failure, twice to pay his contribution on stock, and in- 
terest on the loan to him, the whole debt became due. 
There is nothing unreasonable in a by-law which pre- 
scribes when a debt shall become due. Field on Corp., 
sec. 306. Respondent’s defence of tender of $35 on Aug. 
22, 1879, to the corporation, in payment of all dues, 
interest and penalties then owing by Peehler to the 
corporation is insufficient, because, 1st., it is not well 
pleaded ; it does not state that it was made to the proper 
officer at the proper time or place, or that it was the 
exact amount then due. 2nd. There is no evidence of 
sufficient tender. Bouv. Law Dic., Art. Tender; 2 Par. 
on Cont. (6th Ed.) 637. A debtor may direct where his 
payment shall be applied, but if he does not the creditor 
may apply it to any one of two or more debts, or to any 
item of indebtedness. Jiddleton v. France, 21 Mo. 412; 
Waterman v. Younger, 49 Mo. 413 ; Gantner v. Kemper, 
58 Mo. 567; Shortridge v. Pardee, 2 Mo. App. 363. 


Ew1nG, C.—The plaintiff substantially alleged that the 
‘*Washington Building and Savings Association’’ was a 
corporation. That on January 3rd, 1872, the defendant, 
Aug. Poehler, made and delivered to said association his 
bond with conditions, for $800. That to secure the pay- 
ment thereof he then and there executed and delivered 
to Stephen M. Jones his deed whereby he conveyed cer- 
tain real estate to said Jones as trustee. In this deed of 
trust and bond there are numerous conditions fully set 
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out, as to the requirements of the by-laws and constitu- 
tion of the association which need not be fully stated 
here. 

Plaintiff further alleged that said Poehler on Jan- 
uary 8th, 1873, and on February 4th, 1874, made two 
other bonds for $200 each, similar to the first and deliv- 
ered them to said association and secured them by two 
other deeds of trust on the same real estate. That after- 
wards, on February 1st, 1877, said Poehler made and 
delivered to plaintiff his three promissory notes, and to 
secure them executed a deed for the same real estate to 
VanBuren Jones as trustee. That thesaid Poehler failed 
to comply with the conditions as to the payment of the 
bonds to said association, and that the association adver- 
tised the land as provided by their deeds ; that the three 
notes made and delivered to plaintiff as above set forth 
were not then due; and that plaintiff paid off the 
bonds to the association and took an assignment thereof, 
and stopped the sale. That afterwards Peehler failed to 
pay the three notes given to plaintiff as above, where- 
upon VanBuren Jones, the trustee, advertised and sold — 
the land, which was bought by Breckenkamp for $453, 
and he received a trustee’s deed from the trustee, Van- 
Buren Jones. 

That afterwards the defendant, Breckenkamp, paid 
to plaintiff the sum of $250, and at the time of said pay- 
ment it was matually agreed by and between plaintiff 
and the said Breckenkamp, that said sum of $250 
should be credited of the sum which plaintiff claims to 
be due him on the three bonds aforesaid, without any 
acknowledgment on the part of said defendant that any 
more than that sum is due on said bonds, or that the 
sums claimed to be due on any particular bond is due. 
That there is yet due plaintiff on said bonds, after de- 
ducting said sum of $250, the sum of $231.73, with 
interest from the date last aforesaid. Plaintiff then 
prays for an ascertainment of the sum due, and that 
the land be sold to satisfy it. 














































OCTOBER TERM, 1884. 49 





Detweiler v. Breckenkamp. 





The sole appellant, Breckenkamp, alone answered 
and admitted that his interest in the land was correctly 
stated by plaintiff, and sets out the constitution of the 
said Savings Association, amongst other provisions of 
which is the following : 

Art. 6.—Payment of monthly installments. 

Every shareholder shall pay for each and every share 
subscribed by him, in the monthly meeting as prescribed 
in the by-laws of this association, one dollar monthly to 
the treasurer. In case of his neglect or refusal to pay 
the same, a fine of ten cents per month for every dollar 
due, shall be assessed and added to his dues by the sec- 
retary. In case of non-payment of dues for the term of 
four months in succession, the delinquent shares shall be 
forfeited to the association. 

And the following: 

Art. 11.—Object of the Association. 

The object of this association is and shall be the 
accumulation of a fund from monthly installments, 
premiums, fines, and interest on loans, for the benefit of 
its members. 

The defendant then admits that Poehler violated the 
conditions of the three bonds and deed of trust in cer- 
tain particulars, to wit: ‘‘That he failed to pay his 
monthly dues and interest on the first Wednesday in 
June, 1878, and also failed to pay on first Wednesday in 
October, 1878,’’ but alleges that he afterwards tendered 
the amounts to the said association and to the plaintiff, 
which was refused; and that the assignment of the 
said bonds by said association to plaintiff was without 
authority of law, was not authorized by its charter, and 
therefore void. That on the 24th day of January, 1880, 
this defendant paid plaintiff, on account of said bonds, 
the sum of $250, which sum so paid, at said time, was in 
excess of the amount actually owing thereon, and prays 
that the three bonds and deeds of trust be declared void, 
: nd the title to the land decreed in the defendant. 
Plaintiff then read in evidence the several bonds and 
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deeds of trust, and notes and trustee’s deed, as referred 
to in the petition, and introduced the former secretary of 
the association, whose evidence tended to show the 
amount paid by Peehler and amounts then due and un- 
paid ; that a tender was made by appellant but which 
was refused because the bonds had been assigned to 
plaintiff, and because the association claimed the whole 
debt to be due. Also offered in evidence the assign- 
ments on the bonds, of which the following is a copy: 


‘*W ASHINGTON, Mo., Sept. 17, 1879. 
The Washington Building and Savings Association 
hereby assigns the within bond, and deed of trust se- 
curing it, for the sum of $321.22, the balance due thereon, 
to J. J. Detweiler, for value received. 
Washington Building and Savings Association, 
By H. H. Betnxe, President.” 


Defendant then offered in evidence a deed from 
Pehler to Wm. H. Breckenkamp, trustee, conveying 
the land described in the petition to secure a $500 note 
made by Poehler to appellant November 1st, 1875; and 
introduced himself as a witness, and testified that he 
had been the holder of the note described in the trust 
deed just offered in evidence since its execution. That 
he made a proposition to plaintiff at Washington, Mo., 
on Nov. ist, 1879, the same day the property was sold 
by Jones under the Detweiler deed of trust, to pay him 
then and there $300, in satisfaction of these bonds, or 
would pay the monthly dues, interest and penalties, as 
called for by the bonds. That he had the money with 
him at the time, and that Detweiler replied, ‘‘that he 
wouldn’t take a cent less than $500.”’ That about the 
last of September, 1879, he asked Mr. Stumpe, the secre- 
tary of the association, to figure up the amount that was 
due on these bonds, that he wanted to pay it, and that 
Stumpe replied: ‘‘He had nothing to do with it, as the 
bonds had been sold to Detweiler.”’ 

That on January 24th, 1880, he paid respondent, 





















OCTOBER TERM, 1884. 





Detweiler v. Breckenkamp. 





Detweiler, on account of these bonds, $250, under the 
arrangement mentioned in the petition—no prejudice to 
result to either party on account of such payment. He, 
also, paid $15, the cost of the advertisement. Detweiler 
had the property advertised for sale under the deeds of 
trust he had received from the association; the sale was 
to take place that day, and the payment of this money 
stopped it, they agreeing to litigate the balance in the 
courts. 

The court thereupon instructed for plaintiff as 
follows : 

“Tf the court believes from the evidence that 
August Peehlor executed and delivered the three bonds 
and deeds of trust described in plaintiff’s petition, for 
the benefit of the Washington Building and Savings 
Association and that subsequently the said Poehler exe- 
cuted and delivered the deed of trust described in the 
petition for the benefit of the plaintiff, then, if the court 
further believes that default had been made by the said 
Peehler in the conditions of the bonds and deeds of trust 
for the benefit of the association, and that the debt 
secured by the deed of trust aforesaid, for the benefit 
of plaintiff was impaired, plaintiff had a right to redeem 
said three bonds and deeds of trust, first aforesaid, by 
paying the amount due on the bonds, and on such re- 
demption would be subrogated to the rights of the asso- 
ciation.”’ 

‘*Tf the court believes from the evidence, that any 
installment of dues to the Washington Building and Sav- 
ings Association from the said Poehler was not paid at 
the time it was contracted to be paid under the consti- 
tution, by-laws, bonds and deeds of trust in evidence in 
this cause, and continued to be due and unpaid for the 
period of four months from the time the said install- 
ment or installments became due and payable, then by 
the terms of said bonds and deeds of trust, the whole of 
the debt secured by said bonds and deeds of trust 
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immediately became due and payable, and the said as- 
sociation was not bound to receive a payment of any 
further installments, but might proceed to enforce 
said deeds of trust by a sale thereunder, and apply the 
proceeds to a discharge and payment of any balance due 
of the amount loaned to the said Poehler upon said bonds 
and deeds of trust.”’ 

And refused the following instructions for the de- 
fendant, to wit: ‘‘That there is no evidence in the cause 
entitling the plaintiff to recover as against defendant, 
Breckenkamp, and the issues must accordingly be found 
for said defendant.”’ 

‘*That the Washington Building and Savings Asso- 
ciation had no authority of law, nor was it empowered 
by its constitution and by-laws, read in evidence, to as- 
sign the bonds sued on in this action, to the plaintiff, 
and that plaintiff took no title to said bonds by reason 
of such assignment.”’ 

The court then found all the facts and decreed that: 
‘Wherefore, it is considered by the court that plain- 
tiff do recover of the defendant, Poehler, the sum 
of $242, the debt aforesaid, together with his costs and 
charges herein expended, to be levied of the following 
described real estate, being the same described in the 
three deeds of trust aforesaid (here follows description 
of land as in the petition), and that special execution 
issue therefor; provided, however, and it is hereby 
ordered and adjudged, that said execution shall not 
issue until after the adjournment of the next November 
term of this court, and that in the meantime, the defen- 
dant, Breckenkamp, his heirs, executors, administrators, 
or assigns, shall have full power and authority to redeem 
said real estate, by the payment to the plaintiff, his ex- 
ecutors, administrators, or assigns of the debt aforesaid 
with interest and costs, and he, the said Breckenkamp, 
his heirs, executors, administrators, or assigns, may, 
upon such payment, at their option, have the judgment 
cancelled as satisfied, or duly assigned to them.”’ 
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I. It is insisted by the appellant that under the 
law of 1865 (Gen. Stat., p. 366, sections 7-13), the associ- 
ation had no power to enter into the alleged contracts with 
Peehler. Section seven referred to provides: ‘‘ Any per- 
sons, * * * and their successors, may become a body 
corporate, for the purpose of accumulating a fund, to be 
lent on real estate security, or divided amongst its mem- 
bers.”? Section 10.—‘‘ Every such corporation shall lend 
its funds on real estate security only, and upon the terms 
and conditions, and in the manner which shall be specified 
by its by-laws.’ It is not perceived wherein this associa- 
tion exceeded its authority granted by these sections, when 
it loaned its money to its members and took deeds of trust 
on real estate as security. It would seem to have had 
the most ample power. It loaned its money ‘‘for the 
purpose of accumulating a fund,’’ and had power to loan 
on ‘‘real estate security only.”” In Bary v. Merchants’ 
Exch. Co., 1 Sandf. Ch., 280, itis said: ‘‘ Every cor- 
poration, as such, has the capacity to take and grant 
property, and to contract obligations the same as an in- 
dividual. * * * And every such corporation has 
power to make all contracts which are necessary and 
usual in the course of the business it transacts, as 
means to enable it to effect such object, unless expressly 
prohibited by law.”’ Field on Corp., sec. 246; Bank of 
Columbia v. Patterson, 7 Cranch 299; Kitchen vs. C. G. 
¢ S. L. Ry. Co., 59 Mo. 514; Henning vs. U.S. Ins. Co., 
47 Mo. 425. 

II. If the corporation had power to enter into 
contracts for the loan of its money and take real estate 
security therefor, it follows that it had power to sell and 
assign these contracts. Marvine v. Hymers, 12 N. Y. 
(Kernan) 223; Bank v. Sharp, 6 How. (U. 8.) 301; 
Hardy v. Merriweather, 14 Ind. 203. 

III. It is insisted that the by-laws of this corpora- 
tion were unreasonable, oppressive, and contrary to public 
policy, for the reason that the ‘‘transfer of the bonds 
operated as an absolute forfeiture of his (Poehler’s) 
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stock in the association.”’ But if that be true, why does 
theappellant complain. Poehler did not appeal. He was 
a party to the suit, and did not even answer, and is not 
here now complaining of the assignment of the bonds to 
plaintiff. 

IV. It is insisted by appellant that notwithstanding 
the admitted default of Poehler, he afterwards tendered 
the whole amount due, or rather the whole amount he 
should have paid, if it had been paid at the time re- 
quired by the by-laws. The by-laws prescribed the 
monthly meeting to be held on the first Wednesday in 
each month, at which time each member was required to 
pay his monthly dues of interest, etc. Then the bonds 
and deeds of trust provided that if there should be de- 
fault in the payment of interest as therein provided, 
‘‘and the same should remain unpaid for the space of 
four months after any payment thereof should fall due, 
then the whole principal debt aforesaid should, at the 
option of said association, * * * immediately there- 
upon become due, and payable, and recoverable, &c.’’ 
The evidence shows that the first default was June, 1878, 
and tender thereof made in August, 1879, ten months 
after it became due. In the meantime the association 
exercised its option to require the whole debt to be paid, 
which it clearly had the right to do, after which the 
association was not bound to accept any sum less than 
the whole debt. 

V. But the whole real question in the case is as to 
the true amount unpaid on the three bonds sued on—the 
plaintiff contending for one sum and the defendant in- 
sisting that they had been fully paid. A question of 
fact. The evidence upon each theory was heard by the 
court, and upon it we believe the instructions given on 
behalf of the plaintiff were correct, and not error as in- 
sisted by the appellant. Under these instructions and 
evidence the court finds a certain amount to be yet due and 
unpaid on said bonds, and orders the land sold for the 
debt, but with ample time and opportunity to the appel- 
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lant to redeem it. And in our opinion that judgment is 
right. 
Let the judgment be affirmed. All concur. 





ALLEN Vv. Riomarp, Appellant. 


1. Statute of Frauds: CONTRACT TO PURCHASE LAND. An oral 
agreement between plaintiff and defendant that the latter shall pur- 
chase for the former the land of a third person and receive for his 
services a stipulated ‘sum is within the statute of frauds and cannot 
be enforced. 


2. $ : EQUITY. The contract, itself, being within the 
statute ‘of frauds, and there being nothing in the transaction to ren- 
der it a fraud on plaintiff to deny him the title or refuse him com- 
pensation in damages, there are no grounds for equitable relief and 
nothing to take the contract out of the operation of the statute. 
Plaintiff 1s only entitled to his action against defendant for money 
had and received for any compensation advanced the latter. 








: PLEADING. Under a general denial it is unnecessary to plead 
the statute of frauds in order to receive its benefits. 


Appeal from Audrain Circuit Court.—Hon. Evian 
RoBINson, Judge. 


REVERSED. 
Tra Hall for appellant. ~ 


The alleged contract was within the statute of frauds 
and defendant’s objections to the proof thereof by parol 
should have been sustained. Horsey v. Graham, L. R. 
5 C. P. 13; Mather v. Scoles, 35 Ind. 2; 2 Wharton Ev., 
sec. 863 ; Martin v. Wharton, 38 Ala. 637; see also Browne 
St. Fr. secs. 230, note 5, 263-6-7-8, 511; Bryan v. Jamison, 
7 Mo. side p. 106 top 158; see Hook v. Turner, 22 Mo. 
335. So also courts of equity have held ‘‘ where one man 
by parol employs another as agent to buy an estate for 
him, and that other buys it for himself with his own 
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money,” that it was a case within the statute of frauds 
and would not compel him to convey if he denied the 
agency. 2 Story Eq., § 1201 a; Hill on Trusts, * p. 96; 
Kelly v. Johnson, 28 Mo. 252. Ifa court of equity will 
not enforce specific performance of a contract for sale of 
land, because by parol, a court of law will not give 
damages for loss of bargaif™ Culligan v. Wingarten, 57 
Mo. 241; Browne St. Fr. § 122. The burden was upon 
plaintiff to prove a valid contract. Browne St. Fr. §§ 
263 a, 266 and cases cited supra. The answer denied the 
alleged contract and it was unnecessary to plead the statute 
of frauds to take advantage of its benefits. Hook ». 
Turner, 22 Mo. 333 and cases cited. Such pleading is 
not permissible. 1 R. 8S. § 3523; Darrett v. Donnelly, 
38 Mo. 492. 


Macfarlane & Trimble for respondent. 


(1) The statute of frauds does not prevent plain- 
tiff’s recovery in this case, because it was not pleaded. 
54 Maine, 196; Gist o. Eubank, 29 Mo. 248; Gardner ». 
Armstrong, 31 Mo. 535; Huffman v. Ackley, 34 Mo. 277; 
Sherwood »v. Saxton, 63 Mo. 79. (2) The statute of 
frauds does not prevent plaintiff’s recovery, because 
this case is not within the statute. The contract between 
plaintiff and defendant, for the breach of which the 
defendant is sued, was not a ‘‘contract for the sale of 
lands or any interest in or concerning them.’ The 
plaintiff does not claim that the defendant contracted to 
buy any lands from him, nor to sell any lands to him. It 
was a contract for services—the employment of an agent 
with power to buy lands for the principal. Such empioy- 
ment need not be in writing. Jackson v. Murray, 17 Am. 
Dec. 53 and note; 5 Kan. 552; Riley v. Minor, 29 Mo. 
439 ; Killmorev. Hawlett, 48 N. Y. 569; Chester v. Dicker- 
son, 54 N. Y. 1; Browne on Stat. Frauds, §§ 262, 263 
and 263a; Hale v. Stuart, 46 Mo. 20. 
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Martin, C.—This is an action at law for breach ofa 
contract relating to the purchase of real estate. It is 
alleged, in substance, that the defendant agreed and 
undertook to purchase from the owners thereof, for and 
on account of plaintiff, a tract of 240 acres of land, 
known as the Hemisfor fari™at the price of $13 per 
acre, and have the title thereof conveyed by good and 
sufficient deed to plaintiff in consideration of $100 as 
compensation, the purchase money thereof to be furn- 
ished by plaintiff; that plaintiff paid $34 on account of 
said compensation; that defendant in disregard of his 
undertaking failed and refused to purchase said farm for 
plaintiff, but intending to cheat and defraud the plaintiff 
purchased the same for himself and refuses to convey the 
same to plaintiff or to give him possession thereof; that 
plaintiff has always been ready and willing to pay the 
stipulated price for the farm and the balance of defend- 
ant’s compensation and has offered to do so. For this 
failure of defendant to keep his agreement judgment is 
asked in the sum of two thousand dollars. 

To this complaint the defendant made a general 
denial and set up a counter-claim which need not be 
noticed. The cause was tried by a jury and resulted in 
a verdict for plaintiff in the sum of $500 from which the 
defendant appeals. 

There was a conflict of evidence respecting the issues 
tried. The testimony of plaintiff tended to support the 
allegations of the petition while the defendant in his testi- 
mony denied having undertaken to buy for plaintiff. 
The material point in the case was raised by defendant 
in his objections to the admission of oral evidence and } 
was disclosed again in an instruction asked by him which 
was somewhat in the nature of a demurrer to the evi- 
dence adduced by plaintiff. It appears from the testi- 
mony submitted by plaintiff in support of his case that 
defendant orally agreed to buy the farm for plaintiff, 
saying that he could buy it cheaper than plaintiff ; that he 
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was to receive $50 for his services; that he received 
$2.50 to pay his expenses to Mexico, where the owner 
resided; that afterwards defendant informed plaintiff 
that he had purchased the farm for him for $3200; that 
$20 for his services were paid and the balance agreed to 
be paid when‘the deed should be made; that afterward 
defendant on being interrogated informed plaintiff that he 
and was going to Mexico for the deed the next morning 
and that he meant to take the land to himself ; that plain- 
tiff, although not possessed of the funds wherewith 
pay for the land, had made effective arrangements with 
one Wright whereby the necessary funds were ready for 
him when called for. The deed of the land from the 
owner to defendant was put in evidence. 

I. On this showing I am of the opinion that the 
contract attempted to be enforced was clearly within the 
statute of frauds.) That statute forbids the bringing of any 
action ‘‘to charge any person * * upon any contract 
for the sale of lands, tenements, hereditaments or an 
interest in or concerning them * * unless some mem- 
orandum or note thereof shall be in writing and signed 
by the party to be charged therewith or some other per- 
son by him thereto lawfully authorized.”’ Rev. Stat. 1879, 
sec. 2513. It is argued by plaintiff that this was only a 
contract of employment relating to real estate and not 
within the statute of frauds. Although there is an 
element of agency in the contract, the action itself, is 
grounded upon the special undertaking of the agent to - 
buy a particular tract of land and have it conveyed to 
plaintiff at a stipulated price. The plaintiff seeks to 
charge him for violation of this undertaking and asks 
damages for breach of it in like manner as if he had 
undertaken to convey his own land instead of procuring 
the conveyance of another person’s. The relation of 
employer and employe was incidentally established 
between the parties, but the action is not for the value 
of services rendered or return of the price thereof. If the 
defendant was suing for the value of his services actually 
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rendered in behalf of plaintiff, the fact that the contract 
under which they were rendered was within the statute 
of frauds would constitute no defense. He could recover 
on a quantum meruit. Browne Stat. Frauds (4 Ed.) 
sec. 118. In like manner the statute would be no 
defense if the plaintiff was suing for a return of the $50 
or any part thereof, paid for services which were never 
rendered in compliance with contract. Basford v. Pear- 
son 9 Allen 387; White v. Wieland, 109 Mass. 291; 
Moody v. Smith, 70 N. Y. 598. In this sense a contract 
for services may be regarded as not within the statute. 

I think it will be found pretty generally held by the 
courts that the undertaking of any one to procure for 
another one an interest in or conveyance of a third per- 
son’s lands is within the statute of frauds, unless evi- 
denced by written memorandum. Mather v. Scoles, 35 
Ind. 2; Martin v. Wharton, 38 Ala. 637; Bryan v. Jami- 
son, 7 Mo. 107; Campbell v. Taul, 3 Yerg. 548; Horsey 
o. Graham, L. R.5C. P. 9. Ido not perceive how this 
conclusion can be affected by the fact that one of the 





parties is agent of the other for hire. I take it that it, he C 
would be against the spirit and policy of the statute te., * 


relieve a person from all oral obligations to conyey or ., 
e 


create an interest in his own lands, but hold him Hable 
on similar undertakings to create an interest in another 
person’s lands. 

II. The naked contract itself being within the 
statute, I fail to find in the evidence any facts or cir- 
cumstances recognized in equity as sufficient to take it 
out of the operation thereof, such as full performance by 
plaintiff, payment for land taken in the name of another, 
expenditures in improvements thereon, or change in 
condition in life so as to render it a fraud on the plaintiff 
to deny him the title or refuse him compensation in 
damages. Winters v. Cherry, 78 Mo. 344; Adair ». 
Adair, 78 Mo. 630; West ». Bundy, 78 Mo. 407. The 
cases cited by counsel for plaintiff do not support his 
action on the facts of this case. The plaintiff employed 
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the defendant to buy a particular tract of land for him. 
But he has not on the faith of the contract paid any pur- 
chase money, received any possession or profits, or in any 
manner changed his pecuniary condition in life. For the 
compensation advanced to defendant he has his action 
for money had and received. 

Ill. It is contended that the defendant is not 
entitled to the advantage of the statute of frauds for 
the reason that he did not plead it in his answer. It is 
often laid down that the statute must be pleaded by the 
party claiming its benefits. When the plea admits the 
contract the statute must be pleaded. But when the 
contract is denied the burden is imposed on the plaintiff 
to establish it by legal evidence. The defendant therefore 
may raise his defense at the time the proof is submitted 
by proper objections to its admission. He has the right 
to presume that it will comply with the law, if it has any 
existence at all, there being no intimation to the contrary 
in the petition or complaint. It.is unnecessary under a 
general denial to plead the statute in order to have its 
benefits. Hook ov. Turner, 22 Mo. 333; Browne on Stat. 
Frauds (4 Ed.) sec. 511. According to these views the 
defendant’s objections to the oral evidence submitted by 
plaintiff under his pleading should have been sustained 


\. and the evidence excluded. 





For this error the judgment is reversed and cause 
remanded. All concur. 





STATE EX REL. SmiTH, Curator, Plaintiff in Hirror, Vv. 
LESLIE eé? al. 


1. Curator: FINAL SETTLEMENT: FRAUD. A guardian’s final settle- 
ment of his ward's estate is conclusive against the latter at law, but 
can be set aside in equity for fraud. 


2. Bill of Exceptions. The filing of the bill of exceptions in this 
case held properly authenticated. 
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Appeal from Webster Circuit Court.—Hon. R. W. FYan, 
Judge. 


REVERSED. 


John A. Patterson and C. B. McAfee for plaintiff in 
error. 


(1) No objection was made in the lower court to the 
petition, either by demurrer, answer or otherwise. (2) 
The final settlement was fraudulent and should be set 
aside. In his settlement with Bigger, Leslie was acting 
for his own interest and not for his ward, a course incon- 
sistent with his duties. White v. Parker, 8 Barb. 48; 
Williams on Executors, p. 449; Reeves Dom. Relations, 
325 et seq. 


Smith & Krauthoff for defendants in error. 


There is no properly authenticated bill of exceptions 
in this case. /ulkerson v. Houts, 55 Mo. 302; Pope v. 
Thomson, 66 Mo. 661; Lumber Co. v. Howard, 76 Mo. 
517; Carter v. Prior, 78 Mo. 222. The final settlement 
was a complete bar to the action at law stated in the 
second count. State v. Roland, 23 Mo. 95; Mitchell ». 
Williams, 27 Mo. 399. Upon the first count plaintiff 
could only recover on proof of fraud, and this the 
evidence fails to show. Brent v. Grace, 30 Mo. 253; 
Lovell v. Minot, 20 Pick. 116; White v. Parker, 8 Barb. 
48; Fletcher v. Fletcher, 29 Vt. 98. 


Henry, J.—This suit was instituted against A. H. 
Leslie, and Butts and Graham as his sureties, in a 
curator’s bond and against Bigger successor of Leslie, as 
curator of the estate of Geo. 8. Welch. Relator is the 
successor of Bigger as curator of said estate. The peti- 
tion contained two counts, one an action at law on the 
bond of Leslie on which the court properly found for 
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defendants, because Leslie, as guardian, had made a final 
settlement, which at law is conclusive upon the ward. 
Mitchell v. Williams, 27 Mo. 399; State to use of Tour- 
ville v. Roland, 23 Mo. 95. 

The other count charged that in the year 1876, Big- 
ger being insolvent and largely indebted to Leslie, the 
two conspired to defraud said ward and agreed that 
Leslie should resign his said curatorship and that 
Bigger should be appointed in his stead. That Leslie 
should be one of Bigger’s sureties in his bond, and that 
upon a settlement by said Leslie of his curatorship 
with Bigger as his successor, the latter should take as 
the assets of the estate of said ward, his, Bigger’s, note 
to Leslie, and receipt to Leslie for the amount as so 
much money paid by Leslie to him as his successor. 
That this arrangement between them was carried out, 
except that Leslie did not become one of Bigger’s sure- 
ties onsaid bond. That the bond executed by Bigger and 
his sureties was and is worthless, he and they then being 
and still are insolvent. That the sum of $2000 in money 
and other property came into the hands of Leslie as 
curator of the ward’s estate. That the probate court 
approved the final settlement of said Leslie containing - 
said fraudulent receipt in ignorance of the transaction 
between him and his successor and prays that said settle- 
ment be set aside and for general relief. 

There was a trial which resulted in a verdict and 
judgment for defendants, from which this appeal is 
prosecuted. Bigger testified for plaintiff substantially to 
the facts alleged in the petition, except as to a prior 
agreement or conspiracy between him and Leslie. That 
Leslie turned over to him as his successor, his, Bigger’s, 
own note to Leslie, for $1200, with about one year’s 
interest and $13 in cash. The note and $13 was all he 
ever turned over to him. That Leslie promised to go on 
his bond, but after Bigger was appointed re‘used to do 
so. Leslie, called by plaintiff,also, testified, that Big- 
ger owed him $1200, secured by deed of trust on land, 
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for which the note was given by Bigger. That this land 
transaction had nothing to do with Leslie’s curatorship. 
That the land was his own. He considered the note good 
and it was well secured. That he turned this note over 
to Bigger and paid him $13, the balance owing by him 
to the estate of his ward. That he never promised to go 
on Bigger’s bond. Admitted that, after turning the note 
over to the payor thereof, Bigger, he duly acknowledged 
satisfaction of the mortgage securing said note. Further 
testified that Bigger’s bond as curator was good when it 
was executed. The receipt executed by Bigger to 
Leslie was as follows: 

**$1344. 40. MARSHFIELD, Mo., Sept. 15, 1876. 

Received of A. H. Leslie, curator of the estate of 
George 8. Welch, thirteen hundred and forty-four 
dollars and forty cents, the amount due from him as 
said curator. 


N. H. Brecer.’’ 


Mrs. Welch, mother of George S. Welch, testified 
that Leslie told her he would go on Bigger’s bond. This 
was all the evidence bearing on the issues made on the 
first or equity count of the petition. And the question 
arises on these facts, whether Leslie and his sureties can 
shield themselves behind his final settlement. ‘‘The 
guardian’s trust is one of obligation and duty and not 
one of speculation and profit.’’ Schouler’s Dom. Rel., 
sec. 341. ‘*‘Chancery treats with suspicion all acts and 
circumstances evincing a disposition on the part of the 
guardian to derive undue advantage from his position.”’ 
Ib. 348. ‘‘The trust should be managed exclusively in 
the interest of the cestui que trust, or in case of guar- 
dianship for the ward’s benefit.” 7b. ‘‘He must not 
mingle his own with the funds of his ward,” and ‘‘un- 
authorized acts which turn out ill for the ward are not 
protected.’’ These general principles all condemn the 
transaction between Leslie and his successor. It was a 
fraud upon the ward’s estate. Instead of money which 
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he was supposed to have in his hands to the amount of 
the balance against him as his final settlement or securi- 
ties in which he had properly invested the ward’s estate, 
he delivered to his successor a note owing by that 
successor to him, which proved to be worthless in the 
end, whether good or not when the transaction took 
place. Leslie testified that the note was then good and 
well secured, but he cancelled the security after he 
delivered the note to Bigger, and left it simply a prom- 
issory note of Bigger’s, unsecured, and Bigger could 
have cancelled or destroyed it the moment after he 
received it. It was palpably a contrivance by which he 
collected his own debt, evincing more anxiety to secure 
his own than to protect the interest of his ward. 

But we are not without direct authority on the 
subject. In his work on Domestic Relations, Mr. 
Schouler says: ‘‘It is the duty of every guardian whose 
trust as such is revoked to account honestly to the late 
ward or to his successor in the trust, if there be one. 
Thus a guardian cannot discharge himself by simply 
turning over to his successor the latter’s note for an 
individual debt due the guardian and taking a receipt in 
full ; but he will still be bound in equity to the ward, 
unless he transfers the ward’s property or money in 
lieu, or good securities, such as are admitted to be 
proper investments.’’ Sec. 372. The case of Manning 
». Manning, 61 Ga. 137, cited by Mr. Schouler, is di- 
rectly in point and fully sustains the text. The securities 
spoken of in the text are those in which the ward’s 
money has been invested; not securities which the 
guardian may own in his own right. 

There is nothing in the point made by respondents 
that the bill of exceptions is not properly authenticated. 
In the record proper is the following entry: ‘‘ Plaintiff 
then filed a motion for a new trial, which being over- 
ruled, he excepted and filed his bill of exceptions in 
words and figures as follows:’’ Then follows the bill of 
exceptions. That was sufficient. The case is wholly 
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unlike those of Fulkerson v. Houts, 55 Mo. 302; Pope ®. 
Thomson, 66 Mo. 661; Lumber Co. v. Howard, 76 Mo. 
517; and Carter v. Prior, 78 Mo. 222. 

The judgment is reversed and the cause remanded 
to be proceeded with in conformity with this opinion. 
All concur. 








ABERNATHY ef al., Appellants, v. Moorr, Public 
Administrator. 


Jnstice’s Court: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment., after first bringing in the representative of the 
deceased. R. S., sec. 440. It is error in such case for the justice 
to certify the cause to the probate court. 


Attachment: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment, and no appear- 
ance of the parties can confer jurisdiction upon them. 


Jurisdiction: WAIVER. Jurisdiction over the subject matter must 
come from the law, and not from consent of the parties, either ex- 
press or implied, and an objection to it is not waived by pleading to 
the merits, but may be taken at any time before or after trial. 


: ATTACHMENT: APPEAL. The circuit court can acquire no 
jurisdiction on appeal from the probate court in an action of at- 
tachment. 


While circuit courts have original jurisdiction to 
try actions of attachment, it is a jurisdiction which cannot be exer- 


cised in the absence of a writ and seizure thereunder. It must 
come from the law ; the parties cannot confer it. 





Supreme Court: JURISDICTION. The Supreme court acquires no 
jurisdiction on appeal from the circuit court where the latter had 
none. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woop- 
Son, Judge. 


REVERSED. 


Vol. 88—5 
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Scarritt & Scarritt for appellants. 


The record shows, in brief, a suit instituted ; bond 
and affidavit in attachment filed ; property of defendant 
seized by the proper officer, under writ of attachment, 
and in custodia legis ; plea in abatement filed by defen- 
dant ; issue upon plea in abatement submitted to court ; 
twelve days thereafter defendant's death suggested. The 
question arises, what was the duty of the justice in the 
premises? The remedy by attachment is purely statu- 
tory. Lackland v. Garesche (56 Mo. 267), and chapter 
6, Rev. Stat. of 1879, contains the law of our state upon 
the subject. This chapter is a complete law within 
itself. It is divided into two articles, comprising ‘‘ At- 
tachments in Courts of Record” and ‘Attachments 
before Justices of the Peace.’’ The last section of the 
chapter (§ 481, p. 76) says ‘‘that the provisions of law 
governing attachments in courts of record shall apply to 
attachments before justices of the peace, so far as the 
same may not be inconsistent with the provisions which 
are specially applicable to the latter,’’ and then goes on 
to except certain proceedings from the operation of this 
language, but does not except the proceeding contended 
for in this action. Section 440, page 70 (same chapter), 
provides that in a case like this, where defendant dies 
after levy of the writ and before judgment, the action 
‘*shall be proceeded on to final judgment and determina- 
tion, in all respects and in like manner as if the defen- 
dant were living.”’ And section 442 provides the manner 
in which the judgment on attachment, if one is obtained, 
shall be satisfied out of the attached property. (See also 
Rev. Stat., 1879, p. 19, $$ 121 and 122.) There is nothing 
in ‘‘attachments before justices of the peace,’’ which 
conflicts with section 440, and hence we say the justice 
should have proceeded to render his decision upon the 
issues raised upon the plea in abatement, instead of send- 
ing a transcript of his docket to the probate court. By 
reference to Rev. Stat. 1879, $1176, p. 209, our position 
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is made still stronger, as nothing therein appears by 
which jurisdiction is conferred upon a probate court to 
try attachment cases, and it is evidently the intention of 
the law that attachments shall not be dissolved by reason 
of the death of the defendant. 


Gates & Wallace for respondent. 


Martin, C.—This is a suit by attachment, and was 
commenced before a justice of Kaw township, Jackson 
county. In the affidavit setting forth the grounds of the 
attachment, T. B. Scruggs, the defendant therein, was 
charged with removing his property out of the state and 
with removing and concealing it with intent to hinder, 
delay, and defraud his creditors. It was also alleged 
that he was about to remove out of the state with the 
intent to change his domicile. He appeared to the ac- 
tion and by proper plea contested the grounds of the 
attachment. The justice heard evidence on the issues 
thus raised, and continued the cause from the 13th to 
the 15th of January, 1880. On the 22nd of January, 
1880, the death of defendant was suggested to the jus- 
tice, and thereupon an order was entered, that a tran- 
script of the docket in the case, with all papers re- 
lating to the suit, be certified and returned to the 
probate court of Jackson county. This order was com- 
plied with, and the cause was tried in that court by jury, 
and judgment rendered in favor of the administrator 
having charge of the estate of the decedent. On appeal 
to the circuit court, another trial by jury resulted in a 
verdict for defendant, from which the plaintiff appeals. 

I. The material and controlling question presented 
in this record relates to the action of the justice in send- 
ing the case to the probate court for trial instead of 
trying it himself. Section 440 in the attachment law 
provides that, in event of the death of defendant, the 
cause shall be proceeded in to final judgment and deter- 
mination as if he was living, his representative being 
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first brought in. It is true that this provision, on its 
face, purports to relate only to suits in courts of record. 
But section 481 declares that ‘‘the provisions of law 
governing attachments in courts of record shall apply to 
attachments before justices of the peace, so far as the 
same may not be inconsistent with the provisions which 
are specially applicable to the latter.’”’ No provision 
specially applicable to attachments before justices of the 
peace appears to be inconsistent with the requirements 
of section 440; so that it would seem that justices of 
the peace were intended to be governed by it in like 
manner with courts of record. Thus stood the law prior 
to the revision of 1879. 1 Wag. Stat. pp. 190, 197. That 
revision contains these same provisions. 

Now it is urged that section 2946 of the revision of 
1879 operates as a modification of the pre-existing 
statutes, and requires the justice upon the death of a 
defendant, to certify the cause to the probate court for 
trial, instead of proceeding with it to final judgment as 
before. I have examined this section, and fail to recog- 
nize in it any application to suits by attachment. It 
purports to regulate the disposal of ordinary actions be- 
fore justices—such demands as the probate court could 
dispose of, were they in the first instance, upon death of 
defendant, brought before that court. 

The action by attachment rests upon special statutes, 
which must be consulted to ascertain the form and sub- 
stance of the proceeding. The legislature having by 
special statutes defined and regulated suits by attach- 
ment both in courts of record and before justices of the 
peace, the force and effect of such statutes cannot rea- 
sonably be regarded as changed by provisions in the 
general law, such as sec. 2946, which relate to suits be- 
fore justices, and omit all mention or reference to suits 
by attachment. In our opinion, the justice acted with- 
out authority of Jaw, when he refused to entertain 
further jurisdiction of the case, and sent his transcript 
to the probate court. This conclusion is in accord with 
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the previous decisions of this court in disposing of kin- 
dred questions. Honacher v. Chaney, 61 Mo. 129; Huff 
». Alsup, 64 Mo. 51; Fletcher v.. Wear, 81 Mo. 524. The 
probate court has no jurisdiction to try actions of attach- 
ment. To approve the action of the justice in this case, 
we would have to hold that such jurisdiction had been 
conferred upon it by implication in the section referred 
to, which makes no mention of such actions. A conclu- 
sion leading to such a state of things cannot be supported 
by either principle or authority. 

II. The probate court having no jurisdiction to en- 
tertain actions by attachment, no appearance of the 
parties there could confer such jurisdiction. Jurisdic- 
tion over the subject matter must come from the law, not 
from the consent of the parties either express or implied ; 
and an objection to it is not waived by pleading to the 
merits, but may be taken at any time before or after 
trial. Brown v. Woody, 64 Mo. 547; Kleinsteuber v. 
Schumacher, 35 Wis. 612; Nazro v. Cragin, 3 Dillon 474 ; 
Mathie v. McIntosh, 40 Wis. 120 ; Wildman v. Rider, 23 
Con. 172. The probate court having no jurisdiction of 
the subject matter of the suit, none could be conferred 
upon the circuit court by virtue of an appeal from it. 

But the relation occupied by the circuit court to this 
suit differs materially from that of the probate court. 
The demand sued on is a bill of exchange in the sum of 
$250, over which the circuit court has original jurisdic- 
tion. The action could have been instituted in the first 
instance in the circuit court. If the proceeding was an 
ordinary suit by summons alone, the way out of this 
tangle would be very apparent. For while the plaintiff 
appeared in that court in the first instance for the sole 
purpose of objecting to the jurisdiction of the court, yet 
when his motion to that effect was overruled, he partici- 
pated in the trial, and thereby made a general appearance 
to the merits of the case, which operated as waiver of all 
objections to the jurisdiction of the court, in so far as 
such objections could be waived by the parties. Schell 
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». Leland, 45 Mo. 289; Dicks v. Hatch, 10 Towa 381; 
Peters v. R. R., 59 Mo. 406; Pry». R. R., 73 Mo. 12>. 

But the doctrine of waiver properly applies only to 
jurisdiction over the person of the litigant. Our action 
of attachment is a creation of the statutes. It has been 
classified by some with proceedings iz rem, and by others 
with proceedings in personam. It must be accepted by 
us as furnished to us in the statutes. In analyzing its 
provisions I think it will be found possessed of a dual 
nature combining unmistakable features derived from 
both of such proceedings. It provides for a seizure of or 
levy upon property, and for a summons and service 
thereof upon the person of the debtor. If he is not found 
or does not appear in answer to the summons, the action 
may thereafter proceed with the effect of a suit in rem, 
after constructive notice to the debtor, provided there is 
a seizure or levy under the writ of attachment. In such 
case the proceeding in personam drops out of the case, 
the affidavit performs its office of an information against 
the ves, and the judgment which follows does not affect 
anything which has not been seized by virtue of the writ. 
The same result follows in some states, when the debtor 
not having been personally served, appears only to try 
the issue raised by the affidavit and plea in abatement ; 
his appearance to such issue not being regarded as an 
appearance to the summons. Johnson v. Buell, 26 Ill. 
66; Bonner v. Brown, 10 La. An. 334; Brackett v. 
Brackett, 61 Mo. 221. Formerly otherwise in Missouri. 
Whiting v. Budd, 5 Mo. 448; Hoans v. King, 7 Mo. 411. 

If no property is found for seizure, levy or garnish- 
ment, the proceeding in rem drops out of the case, while 
the proceeding in personam, after service of summons or 
appearance thereto, may be conducted to a final judg- 
ment against the debtor, which will be leviable out of his 
estate like any other personal judgment. If both the 
debtor and his property are found, they are both brought 
within the jurisdiction of the court, and the dual action 
proceeds to final judgment which, if in favor of plaintiff, 
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will be binding on both. By virtue of the judgment so 
obtained the demand is leviable first out of the property 
seized, and next out of the general estate of the debtor 
for any deficiency. The principal feature in which the 
attachment part of the proceeding differs from a strict 
proceeding in rem is, that the judgment obtained against 
the ves is conclusive only as against the party designated 
as owner thereof, or his privies, and not against the 
whole world. This distinction is immaterial in its bear- 
ing upon the actual jurisdiction of the court conferred 
upon it by the statutes. 

Now while the defendant can waive the preliminary 
steps of that part of the proceeding which aims to sub- 
ject him to a personal liability, he has no authority to 
confer jurisdiction upon the court to entertain the other 
element of the action. The issue and service of the writ 
of attachment can alone confer jurisdiction over the 7es, 
or authorize it to try the issues exclusively binding upon 
it. Rev. Stat. 1879, secs. 402, 413, 415; Hardin v. Lee, 
51 Mo. 241; Freeman v. Thompson, 53 Mo. 183; Orear 
0. Clough, 52 Mo. 55; Fletcher v. Wear, 81 Mo. 
524; Cooper v. Reynolds, 10 Wall. 308; Drake on 
Attach., sec. 424; Waple’s Proceedings Jn Rem, secs. 54, 
42, 503, 589. The fact that an affidavit should precede 
the writ of seizure as held in Bray v. McClury, 55 Mo. 
128, does not in any manner dispense with the jurisdic- 
tional necessity of the writ and seizure. 

In the present case the parties appeared in the circuit 
court, and after objections to the jurisdiction of that 
court were overruled, they went to trial on the issue 
raised by the plea in abatement. The personal summons 
against the original defendant had been returned un- 
served upon him and he made no appearance thereto, 
thus leaving only the proceeding in attachment for trial. 
Not being able to confer authority upon the court to try 
such issue, its proceedings thereafter were null and void 
for want of jurisdiction over the subject matter. No 
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judgment was asked or given on the debt or demand for 
which the attachment was issued. 

The conclusions reached by us upon the successive 
steps of this litigation may be recapitulated as follows: 
The justice had no authority to send the case to the pro- 
bate court, his right to send cases to that tribunal not 
being extended to actions by attachment. The probate 
court acquired no jurisdiction by virtue of the action of 
the justice; and having no original jurisdiction to try 
actions of attachment no such jurisdiction was or could 
be conferred upon it by either express or implied consent 
of the parties appearing there. The circuit court ac- 
quired no jurisdiction in the case by appeal, because 
there was no appeal from the justice and no final judg- 
ment there. It acquired no jurisdiction from the probate 
court, because that court had no jurisdiction and an 
appeal therefrom could confer none. And, although 
having original jurisdiction to try actions of attachment, 
it is a jurisdiction which cannot be exercised in the 
absence of a writ and seizure thereunder. The parties 
are unable to confer, or supply the necessary steps of, 
such jurisdiction. It must come from the law and not 
from the parties. The Supreme Court has acquired no 
jurisdiction in this case because the circuit court had 
none, and an appeal therefrom could confer none. This 
court has no original jurisdiction of such cases and, 
therefore, the parties could confer none. 

According to the views herein expressed, it follows 
that the judgments and proceedings in both the probate 
and circuit courts are null and void, and the unfinished 
suit is still pending before the justice, which the plaintiff 
is at liberty to prosecute to a final judgment. Thus 
after having conducted a voyage of discovery through 
nearly all the courts known to our system of judicature 
he returns to the port of his departure. 

It only remains for us to reverse the judgment of the 
circuit court and direct that the papers be returned to 
‘the justice of the peace and it is so ordered. All concur. 
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CHOUTEAU, Appellant, v. THE JuPITER IRonN WORKS. 


1. Contract: ABANDONMENT, WHEN A QUESTION OF LAW. Where an 
act, or certain specific acts, are relied on to show an abandonment by 
one party to a contract, it-is proper for the court to declare whether 
such act or acts constitute an abandonment. 


2. : MUTUAL ABANDONMENT, QUESTION FOR JURY. A mutual 
agreement to abandon a contract may be proved by an express 
agreement to that effect, or by circumstances which warrant the in- 
ference that the parties mutually agreed to such abandonment, and 
it is for the jury to determine whether the contract was so aban- 
doned by mutual consent. 





8. Instructions: COMMENT ON EVIDENCE. An instruction is improper 
as being a comment on the evidence which singles out a particular 
fact and gives it undue importance, but one is not so objectionable 
merely because it tells the jury that the force of a fact established 
by the evidence is not what is claimed for it. 


4. Instructions calculated to mislead the jury are erroneous. 
Appeal from St. Louis Court of Appeals. 
REVERSED. 


Hermann & Reyburn and George A. Madill for ap- 
pellant. 


(1) It is the duty of the court to construe a contract; 
to declare its meaning and effect to the jury. San An- 
tonio v. Lewis, 9 Tex. 69; Goddard v. Foster, 17 Wall. 
142; Smith v. Faulkner, 12 Gray 251; Thomas v. 
Thomas, 15 B. Monroe 178; Whittelsy v. Kellogg, 28 
Mo. 404. (2) It is the duty of the court to construe an 
ambiguous contract in the light of the surrounding cir- 
cumstances. J/. & WM. R. Co. v. Jurey, 111 U. 8. 592; 
Barreda v. Silsbee, 21 How. (U. 8.) 146; Nash v. Towne, 
5 Wall. 689; Canal Co. v. Hill, 15 Wall. 94. (3) It is 
the duty of the court, when requested to do so, to point 
out tothe jury what acts constitute, or have a tendency 
to prove, an abandonment of a contract, or a waiver of 
breach of condition, or a waiver of forfeiture. And it is 
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the province of the jury to ascertain whether the acts, so 
pointed out to them by the court, do, or do not, exist. 
And it is error to leave it to the jury to select what facts 
do, and what do not have, in law, such tendency. Henry 
vo. Bassett, 75 Mo. 95; Riggins v. Mo. River R. R. Co., 
73 Mo. 598; Fine v. Rogers, 15 Mo. 318; Blood v. Enos, 
12 Vermont 629; Devitt v. Pacific R. R. Co., 50 Mo. 
304. (4) A party whoattempts to establish the abandon- 
ment of a written executory contract, by the conduct of 
the parties thereto, must furnish proof of acts, clear and 
unequivocal in their character, tending to show such 
abandonment; not those which are ambiguous in their 
nature. Fine v. Rogers, 15 Mo. 318; Chamber of Con:- 
merce %. Sollitt, 43 Il. 519; Quincy v. Felton, 5 Maine 
277; Williams v. Champion, 6 Ohio 170. (5) Where, 
in a written executory agreement, a rescission of the con- 
tracts is sought to be established by the acts of the par- 
ties, the fact of the written agreement not having been 
surrendered or cancelled on its face, is a strong cireum- 
stance against the claim of rescission; a circumstance 
to be considered by the triers of the fact, in determining 
that issue; and it is the duty of the court to so declare 
the law. Pratt v. Morrow, 45 Mo. 408. (6) Where a 
contract in writing has been, by consent, rescinded by 
parol, it may subsequently, by consent, be revived into 
full vigor. Such revivifying may be proved by the acts 
and declarations of the parties without an express agree- 
ment. Graham »v. Hollaway, 44 Ill. 292; Cuff v. Penn, 
1 Maule & Sell. 21; Richardson v. Hooper, 13 Pick. 446. 


Thomas J. Portis for respondent. 


(1) The contract sued on was only conditional. It 
was not to be in force until the furnace was lighted by 
defendant, and that was never done, and hence the con- 
tract never went into effect. It was optional with the 
defendant to light the furnace, and having determined 
not to do so, plaintiff cannot complain. Scharringhausen 
». Luebsen, 52 Mo. 339; Riggins v. Ry. Co., 73 Mo. 606; 
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Brown v. Slee, 103 U. S. 828; 1 Wharton on Contracts, 
§ 558. (2) The contract in this case must be construed 
by its own terms. Parol testimony cannot be considered 
in order to explain or construe it. 2 Kent's Com., 556; 
Lash ». Parlin, 73 Mo. 397; Huse v. McQuade, 52 Mo. 
388 ; O’ Neil v. Crain, 67 Mo. 251. (8) Plaintiff, if he in- 
tended to insist on having the furnace started, should, 
within a reasonable time, have demanded that it be done. 
1 Wharton on Contracts, § 602; Hubbard v. Burton, 75 
Mo. 65. (4) The questions of abandonment and rescis- 
sion were for the court to determine. Henry v. Bassett, 
75 Mo. 95; Pratt v. Morrow, 45 Mo. 404. Very slight 
circumstances are sufficient to show the assent of a party 
thereto when it is obviously for his interest that a con- 
tract should be terminated. ine v. Rogers, 15 Mo. 318- 


Henry, J.-—This action is for the recovery of dam- 
ages for breach of the following written agreement, be- 
tween plaintiff and defendant: 


‘“‘Agreement made and entered into this 27th day of 
March, 1877, by and between Pierre Chouteau, of the 
City of St. Louis, party of the first part, and the Jupiter 
Iron Company, of the City of St. Louis, a corporation 
duly organized under the laws of the state of Missouri, 
party of the second part. Witnesseth: The party of the 
first part agrees, for and in consideration of the sum of one 
dollar, in hand paid, and the further sum of money here- 
inafter named, to enter into the following contract with 
the party of the second part: The party of the first part 
hereby agrees to take charge of the blast furnace of the 
said party of the second part, and to operate it to the 
best of his ability, and to furnish all labor, skilled and 
otherwise, including licensed engineers to run the ma- 
chinery and boilers belonging to the blast furnace; to 
unload all coke, coal, ore and limestone required by the 
furnace; to take the iron out of the cast house and pile 
it in the yard; to furnish all labor required to make re- 
pairs of any kind, except where it is required to have 
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skilled labor. In consideration of the above being well and 
faithfully done, and to the satisfaction of the president of 
the company, the party of the second part hereby agrees 
to pay monthly, on the 14th day of each month, the sum 
of $2.30 per ton of 2268 lbs., for every ton of iron made 
during the month, from the 1st to the 31st, both days in- 
cluded. The party of the second part to furnish such ores 
as are best adapted for making Bessemer metal; coal, 
known as Big Muddy coal, and Connellsville coke, to be 
furnished in such proportions as will insure the best 
working of the furnace. The party of the second part to 
furnish weighers to weigh all materials going into the 
furnace and the pig iron coming out of the cast house. 
No clerk hire to be paid by the party of the first part. 
This agreement is also based on price of general or com- 
mon labor, being $1.10 per day; if a general advance or 
reduction is made over the country, the party of the 
second part to pay or deduct an advance or reduction 
equal to that paid elsewhere, or stand between the party 
of the first part and loss in case of astrike. At the ter- 
mination of this contract the cost of filling the furnace to 
be paid by the Jupiter Iron Company, unless I keep 
it until the natural end of a blast; also, for any stock of 
ore, fuel and limestone that may be used and unloaded 
by me. This contract to be in full force for one year 
from the time of lighting the furnace. Should it be 
necessary to unload any of the coke, coal, ore or limestone 
outside of the stock house, the Jupiter Iron Company to 
pay the actual expense of taking it to the stock house 
when wanted. Should it be necessary to bank up the 
furnace, the Jupiter Iron Company to pay the wages of 
such men as may be actually required to care for the fur- 
nace. 

‘** Made in duplicate, this 27th day of March, 1877. 

[SEAL. ] D. R. GARRISON, [SEAL. ] 
PIERRE CHOUTEAU. [SEAL.]’’ 


The evidence on the part of plaintiff tended to es- 
tablish the following facts: Some time in 1873, the de- 
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fendant erected the furnace known as the “Jupiter Fur- 
nace,”’ at a cost of several hundred thousand dollars, 
but, owing to the depression in the business, did not 
complete it, and in the spring of 1877, concluded to finish 
it, in the expectation of lighting the furnace at an early 
day. There was another furnace known as “The Vul- 
can,’”’ which, it was thought, would consume the products 
of both furnaces. Under these circumstances the above 
agreement was made between the parties. By another 
agreement in parol, plaintiff was employed to superintend 
the completion of the Jupiter furnace, which he did, and 
for which the defendant compensated him. In the fall 
of 1877, the depression in the iron trade continuing, it 
was concluded, with evidence of plaintiff’s concurrence, 
not to light the furnace. Between the fall of 1877 and 
the fall or winter of 1879, the furnace remained idle, and 
in that fall or winter, it was leased fora term of five 
years to the Vulcan Steel Company, which lighted the 
furnace. There was evidence, consisting of conversations 
and correspondence between plaintiff and officers of de- 
fendant, tending to prove a mutual agreement to aban- 
don the contract between plaintiff and the company, and 
the same character of evidence to the contrary. No ex- 
press agreement to abandon it was proved. 

The court refused the following iastructions asked 
by plaintiff: ‘‘If the jury find and believe from the evi- 
dence that the Jupiter Iron Company and the Jupiter 
Iron Works are one and the same body corporate, and 
that Daniel R. Garrison was its president on the 27th day 
of March, 1877, and that he signed and delivered the con- 
tract of that date read in evidence on behalf of that com- 
pany, and plaintiff accepted the same and actually entered 
upon the duties devolving upon him under the said con- 
tract, or was ready, able and willing to carry out the 
same, and defendant would not permit him to do so, and 
hindered and prevented his performing the duties arising 
under the same, or, if defendant disabled itself from car- 
rying out its portion of the contract, as by selling or leas- 
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ing the furnace described in the contract for a term of 
years, without the assent of plaintiff, then and in that 
event, plaintiff is entitled to your verdict.” 

‘On the question of abandonment, or rescission of 
contracts, the court instructs you as follows: If under 
the first instruction for plaintiff given you, you find and 
believe from the evidence that the agreement read in evi- 
dence was made between plaintiff and defendant, then 
the court instructs you that before you can find an aban- 
donment of the contract by both parties, the burden is on 
defendant to prove to your satisfaction that the contract 
has been abrogated or rescinded by mutual consent ; and to 
abrogate or rescind a contract by mutual consent, after it 
is once entered into, requires a meeting of the minds of 
the contracting parties; and unless you find that the 
minds of the parties met on the fact of rescinding or abro- 
gating the contract, you cannot find that a rescission of 
the contract took place. And while you may infer a re- 
scission of the contract from the acts and conduct of the 
parties, yet such acts and conduct must be clear and une- 
quivocal, and not be referable to any other fact than a 
giving up of the contract by consent of both parties. The 
mere fact, if you find such to be the fact, that plaintiff 
assented to defendant’s not lighting the furnace in the 
spring of 1877, would not, of itself, authorize you to draw 
the conclusion that he thereby abandoned the contract, 
and his rights thereunder, to run the furnace after it was 
lighted.”’ 

‘‘And the court further instructs you on the point of 
abandonment, as follows: If you find that, at, or after, 
the time of the alleged abandonment or rescission of the 
contract, the written agreements were not surrendered nor 
cancelled, but were retained by the parties thereto, then 
the fact of the writings being so retained by the parties, 
and not being surrendered for cancellation, is a circum- 
stance tending to show that the contract was not aban- 
doned. This circumstance is to be weighed by you, in 
connection with the general conduct of the parties at, and 
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after, the period of the alleged rescission, in order to de- 
termine the fact whether the contract was or was not 
abandoned by consent of all parties.”’ 

‘**Tf, under the instructions numbered two and three, 
given you on behalf of plaintiff, you find from the evi- 
dence that the contract was not abrogated or rescinded, 
then the court instructs you that the fact that plaintiff 
waited from 1877 till the fall of 1879 without a demand 
on defendant to start the furnace does not, of itself, de- 
prive him of the right to run the furnace when it was 
started. And if you further find that in the fall of 1879, 
when plaintiff learned that steps were being taken look- 
ing to the starting of the furnace, he notified defendant 
of his readiness and ability to carry out the terms of said 
contract, and demanded to be put in charge of the fur- 
nace, and if you find that at the time of such notice and 
demand plaintiff was able and willing to carry out his 
portion of the agreement, and if you find that defendant 
repudiated or denied the existence of said contract be- 
tween the parties, and proceeded to, and did, make the 
lease to the Vulcan, read in evidence, and thereby dis- 
qualified itself from carrying ont its contract with plain- 
tiff, and made no provision in its contract with the Vulcan 
for the protection of the plaintiff’s rights under the con- 
tract, then the court instructs you that the rights of the 
plaintiff became and were fixed from the date of such re- 
pudiation of the contract, if you find one to have taken 
place, and plaintiff was not bound to tender performance 
on the day the furnace was lighted.”’ 

‘*Finally, the court instructs you that under the 
terms of the contract read in evidence, plaintiff’s contract 
was to become operative from the date when the furnace 
was started into operation by defendant, and, under such 
contract, plaintiff did not have the right to compel de- 
fendant to start this furnace of defendant, prier to the 
time when defendant decided to light the same.”’ 

The court then of its own motion gave the following 
instructions: ‘‘If the jury believe from the evidence that 
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on the 27th day of March, 1877, Daniel R. Garrison was 
president of the Jupiter Iron Works, and that he signed 
and delivered the contract of that date, which has been 
read in evidence for and on behalf of said Jupiter Iron 
Works, and that plaintiff accepted the same, and 
thereafter remained ready and willing to enter upon 
and continue in the performance and discharge of his 
duties thereunder, and that the defendant refused 
to allow plaintiff to perform said contract, or prevented 
him from so doing, or that defendant disabled itself 
from carrying out its part of said contract, then, and 
in that event, your verdict should be for plaintiff, unless 
you further believe that after the making of said con- 
tract it was abandoned by mutual consent of the parties 
thereto, and the burden of showing such abandonment 
is on the defendant.”’ 

‘*Tf the jury believe from the evidence that after mak- 
ing and delivery of the alleged contract, the parties thereto 
mutually abandoned the same: that is to say, mutually 
consented that the agreement should not be carried out, 
then you should find for defendant.”’ 

‘‘The court further instructs the jury that in order 
to establish an abandonment of the contract in question, 
no formal proposition to abandon the same, made by one 
party and accepted by the other, need be shown, but the 
fact that the same was abandoned by mutual consent 
may be inferred from the conduct, acts and declarations 
of the parties thereto.”’ 

‘Tf the jurors, therefore, upon a consideration of all 
the acts, declarations, conduct and dealings of the par- 
ties, are of the opinion and so find, that after the making 
of the contract, the plaintiff consented to an abandonment 
of the same, then they should find for the defendant.” 

And at defendant’s instance gave the following: ‘‘The 
jury are instructed, if they believe from the evidence that, 
on entering into the contract read in evidence, the plain- 
tiff and defendant mutually intended to place the Jupi- 
ter furnace in blast as soon as the necessary repairs 
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could be made, and a stock of coal, ore and coke could 
be brought together for the purpose of lighting the fur- 
nace, and that while this was being done it was mutually 
agreed by all parties in interest, including the plaintiff, 
that all work thereon should be stopped, and that the 
purpose of placing said furnace in blast should be aban- 
doned, without any agreement at the time that it should 
be put in blast at any future time under the contract be- 
tween plaintiff and defendant, then you must find for 
defendant.”’ 

The jury found for defendant, and the court rendered 
a judgment thereon from which plaintiff appealed to the 
court of appeals, in which there was a pro forma aflirm- 
ance, and defendant has prosecuted his appeal to this 
court. 

The only questions discussed by appellant’s counsel, 
in their brief, relate to the refusal of instructions asked 
by plaintiff, and the giving of instructions by the court 
of its own motion, and only those questions will we con- 
sider. It is contended that the instructions given by the 
court are similar to the instructions condemned by this 
courtin Henry v. Bassett, 75 Mo. 89, and in conflict with 
what was held on the same subject in Devitt v. Pac. R. 
R., 50 Mo. 304, and Riggins v. Railroad Co., 73 Mo. 598. 

In the case of Henry v. Bassett, the evidence in rela- 
tion to the abandonment of the contract was not preserved 
and the observations of the court were that: ‘‘The fifth 
instruction declares that, if, after the contract was con- 
cluded, the plaintiff abandoned it, and did not perform 
any services under it, and if defendant did, and procured 
to be done all the services under said contract which have 
been done, then plaintiff cannot recover. If the evidence 
in relation to the abandonment - ” had been 
preserved, we would have some light upon this instrue- 
tion, which might enable us to pass upon it. What the 
facts relied upon to constitute an abandonment are, we 
are not informed. They should have been given, and the 
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court declared their effect. It was improper to submit it 
to the jury to say whether the contract was abandoned or 
not.”’ 

When an abandonment by one party to a contract is 
predicated of certain specific acts, or one given act, it is 
proper for the court to declare whether such act or acts con- 
stitute an abandonment. But where a mutual agreement 
to abandon is relied upon, it may be proved by an express 
agreement to that effect, or by circumstances which war- 
rant the inference, that the parties mutually agreed to 
abandon it. An instruction, such as appellant’s counsel 
insist on, would have necessitated the embodiment in the 
instruction of a mass of the testimony, conflicting and 
contradictory, and would have no more guided the jury 
to a correct conclusion than the instructions given. The 
jury were not told that they were to determine whether 
the agreement had been abandoned; but whether it was 
abandoned ‘‘by the mutual consent of the parties there- 
to;”’ and this was further explained as follows: 

“If the jury believe from tlie evidence that, after 
making and delivery of the alleged contract the parties 
thereto mutually abandoned the same: that is io say, 
mutually consented that the agreement should not be car- 
ried out, then you should find for defendant.’? The 
court further instructed: ‘‘That in order to establish an 
abandonment of the contract in question, no formal pro- 
position to abandon the same, made by one party and 
accepted by the other, need be shown, but that the fact 
that the same was abandoned by mutual consent, may be 
inferred from the conduct, acts and declarations of the 
parties thereto.”’ 

The instructions on that branch were as full and 
minute as the nature of the case admitted. It is unlike 
the case of Henry v. Bassett, in which no mutual agree- 
ment of abandonment was alleged, but it was charged, 
that the plaintiff, Henry, had abandoned the contract, and 
defendant relied upon certain specific acts, as establish- 
ing the fact, among others, that he had neglected or re- 
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fused to assist defendant in the work they were jointly 
employed to perform. The plaintiff asked the court to 
declare to the jury, that if they found ‘‘that at, or after 
the time of the alleged abandonment, or rescission of the 
contract, the written agreements were not surrendered, 
or cancelled, but were retained by the parties, then that 
fact is a circumstance tending to show that it was not 
abandoned.’ ‘‘This circumstance is to be weighed by 
you, in connection with the general conduct of the par- 
ties at and after the period of the alleged rescission, in 
order to determine the fact, whether the contract was, or 
was not abandoned by consent of all parties.’’ The ob- 
jection to that instruction is, that it is a comment upon 
the evidence. That it singles out one of many facts and 
gives it undue importance. The retention of the agree- 
ment was a part of the conduct and acts of the parties, 
and the jury were expressly told by the court, in the in- 
structions given, ‘‘that the fact that the same was aban- 
doned by mutual consent, may be inferred from the 
conduct, acts and declarations of the parties.”’ 

The first of plaintiff’s refused instructions was sub- 
stantially embraced in the first given by the court of its 
own motion. The second should have been given. It is 
not in conflict with either of those given, and plaintiff 
was entitled to have the jury instructed, that the fact that 
plaintiff assented to defendant’s not lighting the furnace, 
in the spring of 1877, would not, of itself, authorize them 
to draw the conclusion, that he thereby abandoned the 
contract, and his right thereunder to run the furnace 
after it was lighted. It was not a comment upon the 
evidence as that objection to an instruction is understood. 
It is not selecting one proved fact and giving it undue 
prominence but it is instructing the jury that the 
force of an established fact, is not what is claimed for it. 
The fourth instruction, or its equivalent, should have 
been given. In none of the instructions given, did the 
court construe the contract, and the jury could not intel- 
ligentiy pass upon the question of abandonment until 
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they had a clear understanding of the rights of the par- 
ties under the contract. The fourth instruction in its 
concluding paragraph declared the true meaning of the 
contract, and the preceding paragraph of the instruction 
correctly declared the law, and is consistent with the in- 
structions given by the court. 

The instruction given at the instance of defendant is 
erroneous as calculated to mislead the jury to the conclu- 
sion, that if, while necessary repairs were being made 
upon the furnace, and the parties were about procuring 
coke, coal and ore for the purpose of lighting the furnace, 
plaintiff agreed with defendant that all work on the fur- 

-nace should cease, and that the purpose of lighting the 
furnace should be abandoned, that this was an abandon- 
ment of his contract. Under that instruction the jury 
might have understood that a mere temporary suspension 
of the work and temporary abandonment of the purpose 
to start the furnace would be sufficient to deprive plaintiff 
of his rights under the contract. No time was agreed 
upon for lighting the furnace. By the agreement that 
was to be determined by defendant, but whenever lighted, 
plaintiff had a right by the terms of his contract, to have 
charge of the work. He testified that he agreed to a sus- 
pension of the work until a more convenient season for 
lighting the furnace. That fact, of itself, however, did 
not amount to an abandonment of the contract. The 
judgment is reversed and the cause remanded. All con- 
cur, except Norton and Sherwood, J. J., who dissent. 





Cures, Appellant, v. WALLACE et al. 


Deed of Trust: AGREEMENT: LICENSE. An agreement between 
the holder of a first deed of trust and purchasers at a sale under a 
junior deed of trust that, in consideration of the latter paying the 
interest on the mortgage debt, the former will forbear enforcing his 
iien and will permit the purchasers to remove trees from a nursery 
on the mortgaged premises and also to replant trees therein, is a 
valid contract anc binding or the parties. 
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2. Forbearance: REASONABLE TIME. The contract is not void be- 
cause no definite period of time is contained in the contract limiting 
the period of forbearance. The law will imply a reasonable time, if 
not a total forbearance, according to the circumstances and subject 
matter of the contract. 


3. Practice: INSTRUCTIONS. It is not proper to blend the question of 
the sufficiency of the answer with an instruction on the facts of 
the case. 


4. License: REVOCATION, WHEN NOT PERMITTED. A license cannot be 
revoked by the licensor to the injury of the grantee and in face of a 
contract and assurance by the former to the contrary. 


5. Practice: VOLUNTARY NoN-suIr. A party is not forced to a non- 
suit by an instruction merely affecting the measure of his damages. 
So long as the rulings of the court leave him a substantial cause of 
action, his withdrawal from the court is his own act and deprives 
him of the right of appeal. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woop- 
son, Judge. 


AFFIRMED. 
Boggess & Moore for appellant. 


(1) The averments in the answer do not state any 
contract, agreement or covenant, nor any good considera- 
tion for either. Taylor v. Williams, 45 Mo. 80; Under- 
wood v. Underwood, 48 Mo. 527; Mastin v. Halley, 61 
Mo. 196; Pier v. Heinrichoffer, 52 Mo. 333; Bayse v. . 
Ambrose, 32 Mo. 484. (2) The court erred in refusing 
the declarations of law asked by plaintiff and giving the 
4th one asked by the defendants. The court’s action 
precluded the possibility of plaintiff’s recovery and 
justified his taking his non-suit. (3) The court, also, 
erred in giving defendants’ second declaration of law. 
Jones on Mortgages, sec. 434; Price v. Brayton, 19 Ia. 
309; Adams v. Beadle, 47 la. 489; Maples v. Milon, 31 
Conn. 598; Mcllvain v. Harris, 20 Mo. 457; Pratt v. 
Coffman, 27 Mo. 424. A purchaser at a foreclosure under 
a mortgage is entitled to the crops growing at the time of 
sale. Jones on Mortgages, sec. 697; Shepard v. Phil- 
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brick, 2 Den. 174; Downard v. Groff, 40 Ia. 597; Lane 
o. King, 8 Wend. 584. If there was a license to take the 
crops it was revocable at the pleasure of the licensor. 
Fuhr v. Dean, 26 Mo. 116; Deslodge v. Pearce, 38 Mo. 
588. (4) A mortgageor cannot make a lease or other 
conveyance of the mortgaged property which will affect 
the mortgagee’s rights. Jones on Mortgages, sec. 676; 
McDermott v. Burk, 16 Cal. 580. The mortgageor is not 
entitled to emblements after forfeiture. Lane v. King, 
8 Wend. 584; Downard v. Groff, 40 Ia. 597. The deed 
of a purchaser at a sale under a mortgage relates back to 
the date of the mortgage. Lowell v. Schenk, 24 N. J. 
Eq. 80. All purchasers are bound to take cognizance of 
the rights of the mortgagee. Jones on Mortgages, secs. 
453, 454, 688; Hoskins v. Woodward, 45 Pa. St. 42; 
Gooding v. Shea, 103 Mass. 360. 


C. O. Tichenor and Z#. P. Gates for respondents. 


A mortgagee can make a valid agreement with a 
third party, or so act as to prevent him for the time 
being from foreclosing the same. Moss v. Green, 41 Mo. 
389; Hudson v. Busby, 48 Mo. 36; First Nat. Bk. ». 
Leavitt, 65 Mo. 562; Corrigan v. Detsch, 61 Mo. 290. 
Regarding the right to remove the nursery stock as a 
mere license, plaintiff could not revoke it under the cir- 
cumstances of this case. Baker v. Ry., 57 Mo. 272; 
Rerick v. Kern, 14 8. & R. 267; Fuhrv. Dean, 26 Mo. 
116; Rutherford v. Tracy, 48 Mo. 325; Bispham’s Equity, 
p. 237. The nursery stock was personal property. It 
was not put on the ground to stay there, but to be moved 
away. Backenstoss v. Stahlers, 33 Pa. 254; Miller o. 
Baker, 1 Met. 31; Matson v. Calhoun, 44 Mo. 368; Low- 
enberg v. Bernd, 47 Mo. 297; Bircher v. Parker, 40 Mo. 
118. The defendants are not trying to enforce a_ contract ; 
in their answer they state facts. The contract was 
sufficiently definite. Paris v. Haley, 61 Mo. 458. When 
no time is fixed for the performance of a contract, the 
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law implies a reasonable time. Bryant v. Saling, 4 Mo. 
528; Salisbury v. Renick, 44 Mo. 558. To support 
ejectment one must have the legal title and right to pos- 
session at date of bringing of suit. eal v. Harmon, 38 
Mo. 435. The plaintiff was not justified in taking a non- 
suit. Layton v. Riney, 33 Mo. 88; Jlagerman v. More- 
land, 33 Mo. 86; HKirby vo. Burns, 45 Mo. 234. 


Martin, C.—The plaintiff sued in ejectment in the 
usual form, averring entry and ouster on the 13th of 
February, 1878. On the 17th of June, 1879, this suit 
still pending, the defendants surrendered, and the plain- 
tiff accepted possession of the premises sued for, thus 
leaving to be settled by trial the abstract right of plain- 
tiff to recover as of the 13th of February, 1878, and the 
damages consequent upon the adverse possession of 
defendants at and after the date aforesaid. 

It seems that plaintiff was originally owner of the 
premises and on the 10th of March, 1871, sold them to 
the firm of Blair Brothers, consisting of J. A. Blair, R. 
H. Blair and J. C. Blair. At the same date said Blair 
Brothers delivered to plaintiff a deed of trust on the 
premises to secure a part of the unpaid purchase money 
evidenced by three promissory notes falling due at differ- 
ent times, and aggregating in amount about $5,500. 
Blair Brothers entered into possession of the premises so 
purchased by them, planting and growing thereon a large 
nursery, and carrying on a general nursery business in 
their firm name. On the 4th of February, 1875, Blair 
Bros. executed a second deed of trust covering the said 
premises, and including their nursery stock, for the 
purpose of securing to one A. L. Mason a debt of about 
$4000. On the 9th of February, 1877, the demanded 
premises and nursery were sold at trustee’s sale under 
the second deed of trust. The defendants, composing : 
firm under the name of Wallace & Co., purchased the 
same, and entered into possession thereof, upon surren- 
der of Blair Bros., at the date of their said purchase. 
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After their entry, defendants continued the nursery 
business left by Blair Bros., and were thus engaged when 
the premises were ‘vertised and sold under the first 
deed of trust on the to... of February, 1878. At this sale 
the plaintiff, who held the notes secured in the deed, 
became purchaser. As owner of the legal title, his suit 
should prevail, unless the defendants have pleaded and 
proved a good defense against the right of possession 
which his title implies. 

In their answer they allege that before their purchase 
under the second deed of trust, the plaintiff, as holder of 
the debt controlling the first deed of trust, agreed with 
them that if they would purchase the land and stock at 
the sale under the second deed of trust, they should have 
possession of the land until they could in the ordinary 
course of business sell off the nursery stock, and that he 
would not enforce his deed of trust nor attempt to take 
possession of the premises; that in consideration of said 
undertaking of plaintiff the defendants agreed to pay the 
interest on the secured notes of the first deed of trust 
during the time of their possession while disposing of the 
nursery stock in the ordinary course of business; that 
said interest was to be paid out of the first net returns 
received from the nursery sales, after payment of the debt 
due Mason for their purchase; that they entered into 
possession and conducted the nursery business on the 
faith of said agreement, planting other valuable trees,and 
in pursuance thereof, paid to plaintiff or to his use $200 in 
April, 1877, $150 and $482 in June, 1877, and $400 in the 
fall of 1877. Another contract looking to a lease of the 
premises to defendants is pleaded, but as the evidence 
failed to show that it was consummated, it need not be 
considered further. It is alleged that plaintiff by rea- 
son of the premises was estopped from foreclosing his deed 
of trust and claiming possession as asserted in his 
petition. 

No reply was filed, but the case’was tried upon a 
denial of the defense pleaded in the answer. 
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A jury being waived, the plaintiff submitted evi- 
dence on the issue thus raised, and the defendants did 
likewise, against the objection of plaintiff. After the 
evidence was closed and instructions announced, the plain- 
tiff took a non-suit. He now appeals from the action 
of the court in refusing to set it aside. 

I. It is first objected and assigned as ground of 
error that the answer is insufficient and contains no 
defense to the action. This point was raised by objec- 
tion to the introduction of any evidence by defendants 
in support of it. It will be observed that the defendants 
were under no legal obligation, outside of the new agree- 
ment, to pay the notes or interest thereon which were 
secured by the first deed of trust. They were the obli- 
gations of Blair Bros. The agreement of plaintiff to for- 
bear enforcing his demand as a lien on the premises and 
to permit the defendants to go on removing and replant- 
ing trees, being supported by the promise of defendants 
to pay the interest on said demand is unquestionably a 
valid contract and binding upon all parties to it. Glass- 
cock v. Glasscock, 66 Mo. 627. No definite period of time 
appears in the contract limiting the term of forbearance. 
But it is not on that account void. The law implies 
a reasonable time if not a total forbearance according to 
the circumstances and subject matter of the contract. 
Salisbury v. Renick, 44 Mo. 558; Glasscock v. Glasscock, 
66 Mo. 627. As a conclusion of law on the face of the 
pleading, it could not be said that a reasonable time had 
elapsed at the time the deed of trust was foreclosed in 
the middle of the succeeding winter. 

If. Ido not think the court erred in refusing the 
declaration of law asked by plaintiff. It is laid down in 
the first part of it, substantially, that the court could 
not find for defendants, unless it found one or both 
agreements pleaded in the answer had been entered into 
between the parties and that one or both of them had 
been performed by defendants. This was all correct 
enough. But it then proceeds as follows: ‘‘And the 
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court cannot find that either of said agreements alleged 
in said answer were or have been kept and performed, 
unless said agreements have been respectively and speci- 
fically alleged in all their substantive parts in said 
answer.’ This qualification is out of place in a declara- 
tion or instruction addressed to the finder of facts. The 
objection to the sufficiency of the answer had been over- 
ruled. If the plaintiff desired to raise it again he should 
have done so by demurrer or motion to make more 
definite. The practice of blending it with an instruction 
on the facts of the case can only lead to confusion and 
mistake. The unobjectionable part of the instruction is 
sufficiently included in the instructions given at the 
instance of defendants to indicate that the case was tried 
on the theory favored by plaintiff. 

III. The action of the court in giving the 4th decla- 
ration of law asked by defendants is assigned for error. 
It reads as follows: ‘‘The court declares the law to be, 
that if defendants entered into possession of the premises 
in controversy, under an agreement with plaintiff, that 
they might carry on a nursery business on said premises, 
and use the stock thereon, as well as stock to be put 
thereon, and that he would not sell under his deed of 
trust, and that in consideration tl :reof they agreed to 
pay plaintiff certain interest on the balance due on said 
deed of trust, and that defendants did pay said interest, 
or were willing to do so, plaintiff refusing to receive the 
same; then plaintiff, as against defendants, did not 
obtain a right to possession of the premises by sale under 
said deed of trust, and if plaintiff did not have a right to 
possession at the commencement of this suit he cannot 
recover.’ In order to understand the import and ap- 
plication of this declaration it will be necessary to 
allude to the evidence bearing upon the issue raised by 
the answer. The testimony of defendants tended to 
prove that the agreement alleged in the answer was 
entered into, and that the consideration to be paid by 
them did not extend further than the interest on tle Blair 
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notes, and that they had paid and were always ready 
and willing to pay the interest on the same according to 
agreement; that upon subsequent solicitations of plain- 
tiff they had paid taxes, or rather notes outstanding for 
the payment of taxes, and some other outstanding obli- 
gation of plaintiff. The plaintiff, in his own testimony, 
admits that he had entered into an agreement to forbear 
closing the deed of trust, but he does not agree with 
defendants as to the consideration to be paid by them. 
He testified that before defendants purchased under the 
second deed of trust he had agreed with Blair Bros. to 
forbear closing them out, upon their undertaking to pay 
the interest on the notes amounting to about $750, the 
Brown, Hughes & Co. note for taxes amounting to 
$480.33, and $1000 upon the principal; and that defend- 
ants, on purchasing at the Mason sale, had assumed the 
same undertaking. According to defendants’ testimony 
they never agreed to pay anything on the principal of the 
notes, so that the only material difference between the 
parties consisted of the $1000 of principal of the Blair 
notes. The agreement as alleged in the answer was 
corroborated by a petition in a suit pending between 
the parties in which the plaintiff sets out the contract 
substantially as alleged in the answer, omitting all men- 
tion of any claim for failure to pay said principal or any 
part of it. The plaintiff admits that if the agreement 
entered into between them had been kept by defendants 
he would not have foreclosed his security. 

Viewed in the light. of this testimony, conflicting as 
it is, I see nothing objectionable in the instruction. If the 
court believed the testimony of plaintiff, there could have 
been no finding against him. There is nothing in the 
instruction to justify him in going out of court. If he 
had remained in, the court might have found in his 
favor, upon the evidence submitted by him. There was 
nothing in the instruction to preclude such finding. It 
follows, therefore, that the non-suit, so far as this 
instruction is concerned, was the voluntary act of plain- 
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tiff. As such the court could not help him by setting 
it aside. 

IV. The appellant objects to the second instruction 
given at the instance of defendants, relating to the meas- 
ure of damages, which reads as follows: ‘‘2d. The 
court declares the law to be that if under an agreement 
with plaintiff, in case they should do so, defendants pur- 
chased the premises in question, and the nursery stock 
thereon, under a deed of trust, subsequent to that of 
plaintiff, and went upon said premises to carry on a 
nursery business, not only with said stock, but with new 
stock, in pursuance with the terms of said contract with 
plaintiff, the consideration being money paid and to 
be paid by them to plaintiff, then said nursery stock, 
which was on said land when defendants took possession 
thereof, as well as that put on by them afterwards, was 
personal property, the removal of which by defendants, 
did not constitute waste.’ 

It is argued that, under the law, nursery stock passes 
with the real estate in a sale under a mortgage, and that 
consequently plaintiff, as owner of it,"can recover against 
defendants for removing it after the mortgage sale. 
Without pretending to dispute this proposition of law, 
I have only to say that according to the instruction the 
removal of the stock is not justified by the relation of the 
parties as fixed by their legal estates, but by license and 
agreement by the plaintiff. If the plaintiff made the 
agreement pleaded in the answer and defined in defend- 
ants’ testimony, which contemplated a removal of the 
nursery stock, like any other crop on the land, then the 
defendants could not be guilty of waste, in effecting such 
removal during the term or period covered by the 
agreement. 

The fact that plaintiff had foreclosed his deed of 
trust in violation of the agreement could not affect the 
right of defendants under it. Theycould, notwithstanding 
such premature foreclosure, justify their acts under the 
greement by maintaining that the foreclosure as to them 
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was inequitable. It is hardly necessary for me to add that, 
viewing the agreement even in the light of license, it was 
not revocable at the pleasure of plaintiff under the evidence 
in this case, showing the acts and expenditures of de- 
fendants on the faith of it. A person has no right to 
revoke a license to the injury of the grantee, in face of 
his contract or assurance to the contrary. Baker v. R. R., 
57 Mo. 265; Bispham’s Eq., 237. 

In another respect the plaintiff cannot justify his 
non-suit by this declaration of law. It need not affect his 
right of action, but only relate to a portion of damages 
claimed by him, under the designation of waste. <A per- 
son is not instructed or forced out of court by a ruling 
which may result only in cutting down the amount of 
damages claimed by him. As long as the rulings leave 
him a substantial cause of action, his withdrawal from 
the court is his own act and deprives him of the right of 
appeal. In Hageman v. Moreland,33 Mo. 87.,Judge Dry- 
den remarks: ‘‘It is only where the action of the court, 
on the trial, is such as to preclude the plaintiff from a 
recovery, that it is proper to suffer a non-suit. In no 
other case will the court interfere, as has been decided 
again and again.”’ In passing upon the same question in 
Layton v. Riney, 33 Mo. 87, Judge Bay, in giving the 
opinion of the court, speaks to the same effect: ‘‘It is 
only where the ruling of the court is such as strikes at the 
root of the case and precludes the plaintiff from a recov- 
ery, that we will undertake to review the action of the 
court below after a voluntary non-suit. A contrary prac- 
tice would encourage parties to appeal upon every trivial 
decision of the court, and thus keep the matter in con- 
troversy in endless litigation.’ 33 Mo. 87; 19 Mo. 647; 
32 Mo. 322. 

It would be vain in the court to consume its time 
in settling questions relating to the measure of damages, 
when the plaintiff, by his voluntary act in withdrawing 
his case, renders it impossible to know whether they 
would have ever come before the trier of facts for con- 
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sideration. If the plaintiff maintains his action by a 
verdict or finding of recovery, and fails to obtain the 
damages he is legally entitled to, it will be time enough 
then to consider instructions which may possibly have 
curtailed the amount of his recovery. If the verdict goes 
against him, it is evident that he cannot be injured by an 
erroneous ruling relating merely to the amount of dam- 
ages incident to the rights of recovery in his cause of 
action. 

In our opinion the judgment should be affirmed, and 
it is so ordered, All concur. 





THE WARRENSBURG CO-OPERATIVE BUILDING ASSOCIA- 
TION V. ZOLL ef al., Appellants. 


1. Check: DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise where 
the acceptance is according to the terms of the check and the payee 
does not consent to any delay or postponement of the day of pay- 
ment. 


2. ¢ : INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR. 
Where one draws his check on a bank which is insolvent and can- 
not pay, which fact he must have known at the time, and which, if 
solvent and able to pay, is not indebted to him even on a balance of 
accounts, he is not in a condition to be injured by failure to receive 
notice of dishonor. 


8. Assignee, Duty of: ALLOWANCE OF DEMANDS: DISCHARGE. It is 
the duty of an assignee to allow or reject demands when presented 
to him at the proper time and place, and when allowed by him he is 
required to certify to that effect. But his certificate of allowance 
has not the effect of merging, satisfying, or in any manner changing 
the demand presented. The assignee’s statement in his certificate 
that the same is received in full of all demands is extra-judicial, and 
nothing short of payment by him will work a discharge of the orig- 

inal demand. 
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Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


AFFIRMED. 
Samuel P. Sparks for appellants. 


(1) The acceptance of the check by the cashier dis- 
charged Zoll, the drawer. The bank became the princi- 
pal and only debtor. It extended the time of payment 
and operated likewise to discharge Zoll’s sureties, and 
declaration No. 3, requested by defendants, should have 
been given. Williams v. Jenson, 75 Mo. 681; Taylor »v. 
Newman, 77 Mo., loc. cit. 264, 265; 2 Dan. Neg. Inst., 
§§ 1601, 1610. (2) The allowance of the check by the 
assignee of the bank in favor of plaintiff, and acceptance 
by it was a complete novation and discharge of the 
original debt, and defendant’s instruction No. 5 
should have been given. Coy v. De Witt, 19 Mo. 322; 
Edgell v. Tucker, 40 Mo. 523; 1 Parsons on Con. (Ed. 
1866), pp. 217, 221; 1 Addison on Con.(Ed. 1881) § 374. (3) 
Any extension of time to the principal debtor operates 
as a discharge of the surety, and the effect of the ac- 
ceptance of the check and the allowance in favor of 
plaintiff by the assignee was to extend the time of 
payment. 75 Mo. 681; 77 Mo. 264, 265; Smarr ». 
Schnitter, 38 Mo. 479; Stilwell v. Aaron, 69 Mo. 539; 
State ex rel. v. Roberts, 68 Mo. 234; Baylies on Sur. and 
Guar. (Ed. 1881), pp. 240, 260. (4) The allowance of the 
check by the assignee was an alteration or merger of the 
principal’s contract. This released the sureties and the 
judgment against them was erroneous. S¢ilwellv. Aaron, 
69 Mo. 539; Baylies on Sur. and Guar., p. 260, ef seq. 
The certificate of allowance accepted by plaintiff reciting 
that it was in full of all claims against the bank, was an 
accord and satisfaction. Grumley v. Webb, 48 Mo. 562. 
(5) The drawer was entitled to notice of non-payment by 
the bank. 2 Dan. Neg. Inst., § 1586. The mailing of 
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notice to St. Joseph, where he had gone temporarily on 
business, was not due notice. Gilchrist v. Donnell, 53 
Mo. 591. 


W. H. Brinker for respondent. 


(1) The delivery and acceptance of the check was 
not a payment, and, as shown by the receipt given 
defendant, Zoll, was not intended as such by the parties. 
Appleton v. Kennon, 19 Mo. 637; Howard v. Jones, 33 
Mo. 583; Block ». Dorman, 51 Mo. 31; Holmes v. 
Iykins, 50 Mo. 399; 2 Dan. Neg. Inst. (2 Ed.), pp. 577, 
578, § 1623; Leabo v. Goode, 67 Mo. p. 129. (2) There 
was no such extension of time as would release the 
securities. WVichols v. Douglass, 8 Mo. 49; Wiley ». 
' Hight, 39 Mo. 130; State v. Manning, 55 Mo. 142; Hosea 
o. Rowley, 57 Mo. 357; Newcombe v. Blakely, 1 Mo. App. 
289; Coster v. Mesner, 58 Mo. 549. (3) There was no 
novation of the debt, because plaintiff did not accept the 
check, or the certification thereof by Markey, as a dis- 
charge of the bond. Snyder v. Kirtley, 35 Mo. 423; 
Edgell v. Tucker, 40 Mo. 523. (4) The negligence of the 
holder of a check in not presenting it for payment and 
giving notice of non-payment, does not discharge the 
drawer from liability absolutely, even in the usual 
course of trade, unless he has suffered some injury from 
such negligence, and then only is he discharged to the 
extent of such injury. 2 Dan. Neg. Inst., § 1587. If 
the bank was insolvent when the check was drawn, or 
stopped payment before the close of business on the 
next day, this would be a full excuse for the holder not 
presenting the check at all. 2 Dan. Neg. Inst., § 1591. 
(5) There was no accord and satisfaction, nor did the 
allowance of the check by the assignee of the bank in 
favor of plaintiff amount to such. (6) The strict and 
technical rules of law applicable to negotiable paper in 
the commercial world, will not be invoked to shield Zoll, 
standing in a confidential relation, as he did, or his 
securities, from the consequences of a violation of his 
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trust. State ex rel. v. Moore, 74 Mo. 413; State ex rel. 
». Powell, 67 Mo. 395. 


Martin, C.—In this action the plaintiff sues Charles 
H. Zoll, and the sureties on his bond, as treasurer of 
plaintiff, for a balance due from him in the sum of 
$531.18. 

At an accounting between plaintiff and said Zoll, it 
was ascertained that he had in his hands $774.’71, be- 
longing to plaintiff, which he was ordered to pay over. 
Towards a discharge of this obligation he delivered to 
plaintiff a check on a bank in the sum of $243.53, which 
need not be further noticed, as it was duly paid. He, 
also, delivered a check on the Warrensburg Savings 
Bank in the sum of $531.18, which was not paid, and 
which gives rise to this suit. It was stipulated in 
writing between the parties, that upon payment of these 
two checks the bond of said Zoll, as treasurer, should be 
returned to him, and his liability thereon released. The 
check on the Warrensburg Savings Bank not having 
been paid, the plaintiff brings this action on the bond for 
failure to pay the original indebtedness, towards pay- 
ment of which the check was taken. 

The defendants in their answer plead a release or 
discharge, by reason of the plaintiff’s alleged failure to 
collect the check, or notify the drawer of its non-pay- 
ment. It is further pleaded by defendants, that after 
the check was delivered, the bank on which it was 
drawn executed an assignment of its assets, and that the 
assignee adjusted and allowed the check in favor of 
plaintiff, in its full amount, and delivered to it a certifi- 
cate of such adjustment and allowance, and that such 
certificate was received in full discharge of the check, 
which was surrendered to the assignee. It is claimed 
that this constituted a conversion of the check to the 
plaintiff’s use, and thereby worked a discharge of the 
debt for which it was given. 

Vol 838—7 
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These defences are put in issue. The case was tried 
by the court and judgment was rendered for plaintiff in 
the full amount of the demand sued on. In passing upon 
the merits of the case, it will not be necessary to con- 
sider anything beyond the points relied on in defendant’s 
brief for a reversal. 

I. It is argued that, as the drawee accepted the 
check by writing the word ‘‘accepted”’ on it, and by 
paying $28.52 on account of it, this amounted to such an 
extension of time as works a discharge of the drawer and 
his sureties. This would have been the result if the 
acceptance had been a conditional one, fixing some other 
time or mode of payment than is implied in the language 
and terms of the check. TZaylor v. Newman, 77 Mo. 
265. But the evidence fails to show that the acceptance 
was otherwise than according to the terms of the check, 
or that the plaintiff consented to any delay or postpone- 
ment of the day of payment. Demand was made by 
plaintiff forthwith for the whole amount due and 
accepted to be paid. 

II. Itis useless to consider the defence relating to 
any pretended want of notice of non-payment. Accord- 
ing to the evidence, the bank was insolvent when the 
check was drawn, and the drawer must have known this 
fact, for the reason that he was treasurer of the bank, as 
well as treasurer of the plaintiff. It also appears that 
Mr. Zoll’s individual account was overdrawn to the 
extent of six or seven hundred dollars. He claimed that 
the bank was indebted to him for extra services in the 
capacity of assistant cashier. This was a disputed 
claim, the bank insisting that he had to look to the 
cashier for any compensation for such services. The 
evidence fails to show that even this disputed claim for 
extra compensation exceeded the amount of his over- 
draft, so as to leave anything subject to his check or 
order. It thus appears that Mr. Zoll drew his check on 
a bank which was insolvent and could not pay, and 
which, if solvent or able to pay, was not indebted to him 
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even on balance of accounts. It is evident that he was 
not in a condition to be injured by failure to receive 
notice of dishonor. He had no right to expect anything 
else but a dishonor of his paper. 

III. When the check was presented to the assignee 
of the bank, it was allowed by him in its full amount. 
He delivered to the plaintiff a certificate to that effect. 
In the margin of the certificate there appears a printed 
statement to the effect that it is accepted in full of all 
demands. The check was left with the assignee upon 
receipt of the certificate; but it turns up at present in 
the hands of plaintiff. Iam unable to perceive any sat- 
isfaction or merger of the check in the transaction with 
the assignee. It is the duty of an assignee to allow or 
reject demands, when presented to him at the proper 
time and place. When allowed by him he is required to 
certify to that fact. Iam not aware that a certificate of 
allowance has the effect of merging, satisfying, or in any 
manner changing the demand presented. Nothing short 
of a payment by him can work a discharge of the 
original demand. The demand and the evidence thereof 
remain with the creditor, and the assignee, by merely 
allowing and classifying the demand, does not become 
vested with it or the evidence of it. After allowing the 
check and certifying to that effect, it was the duty of.the 
assignee to return it to the owner. His statement in the 
certificate, that it was accepted in full of all demands 
was extra-judicial. The evidence fails to show that the 
plaintiff actually released his original demand or right of 
action. And if such had been his actual intention, in 
accepting the assignee’s certificate of proof, it would not 
be binding on him for want of consideration, and he 
would be entitled to the evidence of his unpaid demand. 

The defence is without merit, and the judgment is 
affirmed. All concur, 
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Ross eé al. v. Ross, Appellant. 


Judgment: CHANGE OF, AT SUBSEQUENT TERM. A court cannot at a 
subsequent term change its judgment to one which it neither rend- 
ered nor intended to render. 


Appeal from Cape Girardeau Circuit Court.—Hon. J. 
D. Foster, Judge. 


REVERSED. 
R. B. Oliver for appellant. 


(1) A judgment rendered on a motion to quash an 
execution is a final one, and an appeal will lie from it. 
(2) The judgment was not responsive to the issues made 
and was void. Ross v. Ross, 81 Mo. 84. (3) The action 
of the court making the amendment to the judgment was 
wrong. Freeman on Execution, sec. 75. (4) The motion 
to 4uash should have been sustained. Freeman on Exe- 
cages secs. 20, 73 and 75; Freeman on Judgments, 

'sec, 117. 


‘ Linus Sanford for respondent. 


(1) In the first judgment the court had jurisdiction 
of both the person of the defendant, and of the subject 
matter of the cause of action. (2) In the amended judg- 
ment the court says in its finding, the parties by their 
attorneys appear as Wm. L. Unger, etc., is conclusive as 
to the jurisdiction of the person. Rum/felt v. O Brien, 
57 Mo. 571; Freeman v. Thompson, 53 Mo. 183; Baker 
». Stonebraker, 34 Mo. 172. (3) The appellant cannot in 
his motion to quash the execution attack the judgment 
for any irregularity so long as the same is not void. If 
there has simply been error committed his remedy is by 
appeal or writ of error. Marsh v. Bast, 41 Mo. 293; 
Bracket ». Bracket, 53 Mo. 265. 
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Henry, J.—At the January term, 1881, of the circuit 
court of Cape Girardeau county, a judgment was obtained 
by plaintiffs against defendant in a suit instituted against 
defendant to set aside a conveyance of a tract of land in 
range 12 in that county, on the grounds of fraud perpe- 
trated by the grantee, the defendant, upon the grantor, 
and mental incapacity of the grantor, who is the mother 
of the plaintiffs and defendant. After hearing the evi- 
dence in the cause the court permitted an amendment to 
plaintiffs’ petition alleging that the deed executed by the 
grantor was intended to be a mortgage or security for 
debts already paid for the grantor by the defendant. 
The court found for plaintiffs, not that the grantor had 
not capacity to make a conveyance, or that it was pro- 
cured by fraud, but that the deed was executed as a se- 
curity for said sums advanced by defendant and ordered 
a sale of said land, and that out of the proceeds should 
be first paid the costs of sale, and next said sum of money 
advanced by defendant, with six per cent. interest, and 
that the balance should be divided equally between the 
parties entitled thereto. 

On appeal to this court that judgment was reversed 
and the cause remanded, but pending the appeal in 
this court it was discovered by plaintiffs in that snit that 
the land was misdescribed, both in the petition and the 
judgment, and after a sale under said judgment at a sub- 
sequent term of said court they filed their motion to 
correct the judgment and petition by inserting ‘‘13” 
where ‘12’? occurred in describing the land. On the 
hearing of said motion the court allowed the corrections, 
and another order was made for the sale of the land on 
the 13th of January, 1882. On the 10th of Janu:.cy, at 
the January term of said court, defendant filed his mo- 
tion to set aside said order of sale, alleging the facts 
hereinbefore stated as the grounds for said motion. The 
court overruled this motion and a sale was made under 
the order. Subsequently, in March, 1884, the Supreme 
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Court reversed the judgment and remanded the cause. 
From the judgment of the circuit court overruling de- 
fendant’s motion to set aside the order of sale he has 
appealed to this court. 

‘** As a general rule no final judgment can be amended 
after the term at which it was rendered. The law does 
not authorize the correction of judicial errors under the 
pretense of correcting clerical errors.”” Freeman on 
Judgments (3rd Ed.), sec. 69. But a court at any time, 
may correct a clerical error by the minutes of the judge, 
or some record in the cause showing clearly that such a 
clerical error was committed. It may correct a judg- 
ment entry so as to make the judgment that which the 
court in fact rendered. Robertson v. Neal, 60 Mo. 579; 
Fletcher ». Coombs, 58 Mo. 430; Hyde v. Curling & 
Robertson, 10 Mo. 359; State ex rel. v. Primm, 61 Mo. 
166. In this case, however, at a term subsequent to that 
at which the judgment was rendered the court changed 
a judgment which it had in fact rendered to one which it 
neither rendered nor intended to render. The plaintiffs, 
perhaps, intended to have the conveyance of the land in 
sec. 13 set aside but their petition did not ask it, but de- 
scribed a different tract of land, and they obtained a 
judgment according to the prayer of their petition. 
After a sale under the judgment at a subsequent term 
they discovered their mistake and without any record 
evidence whatever that the judgment entered was not the 
very judgment rendered, the court on a deed which was 
introduced as evidence in the original cause made an 
order amending the plaintiffs’ petition and the judgment. 

The mistake in the original proceedings was not a 
mistake of the court but a mistake made by the pleader, 
and the judgment following the petition was the very 
judgment prayed for and the judgment actually rendered. 
The amendment was wholly unauthorized. It can make 
no difference that the defendant appeared to the notice 
filed to amend the petition and judgment. That con- 
ferred no jurisdiction upon the court to make the 
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amendment and his subsequent notice to set aside the 
order of sale should have been sustained. The order and 
sale are nullities. Hubbard v. Moss, 65 Mo. 647. The 
judgment is reversed and the cause remanded and the 
court below directed to set aside the order of sale made 
after the amendment of the petition and judgment. 

All concur. 





Dootry v. THE Missourt Pactric RatLway Company, 
Appellant. 


Justices’ Courts: APPEALS FROM WHEN TRIABLE. Where an appeal is 
taken from a justice of the peace after the day upon which judg- 
ment is entered, and the appellant fails to give notice of such 
appeal, and the appellee enters his appearance on or before the 
second day of the term to which the appeal is taken, the cause shall 
be triable at that term, or continued to the succeedingterm, at the op- 
tion of the appellee. Butinsuch case the circuit court has no author- 
ity to affirm the judgment at the first term without giving the appel- 
lant an opportunity to try the cause. It can only do so at the 
second term where the appellant fails to give the required notice at 
least ten days before the beginning of suchterm. R.S.,$§$ 3056, 3057. 


Appeal from Monroe Circuit Court.—Hon. THEODORE 
Brace, Judge. 


REVERSED. 
Smith & Krauthoff with T. J. Portis for appellant. 


Plaintiff was only entitled to have the judgment of the 
justice affirmed in case the appellant failed to give the 
required notice of the appeal at least ten days before the 
seconé term. Rev. Stat., § 3057. The statute does not 
make a failure to give notice ten days before the jirst 
term cause for an affirmance. The failure must be a con- 
tinued one until ten days before the second term. ‘A 
judgment of affirmance for want of prosecution cannot 
be taken at the return term of the appeal.” May ». 
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Han. & St. Jo. R. R., 51 Mo. 575, 577; Riddle v. Gilles- 
pie, 67 Mo. 627, 629. 








A. M. Alexander for respondent. 


The appellee having entered his appearance on or 
before the second day of the term, the cause stood for 
trial at that term of court. Rev. Stat., sec. 3056. After 
the appearance of the appellee in proper time, the cause, 
so far as a trial was concerned, stood in the same condi- 
tion that it would at any subsequent term of the court, 
and the appellant then making default and the circuit 
court being a court of general jurisdiction, it had the 
power to affirm the judgment of the justice. 


Henry, J.—Plaintiff sued, in a justice court, to 
recover of defendant double damages for the alleged 
killing of his horse by defendant. August 6th, 1881, a 
judgment by default was rendered in his favor by the 
justice. August 15th, defendant appeared before the 
justice and moved to set aside the judgment, which was 
refused, and, on the 19th, defendant appealed to the 
circuit court of Monroe county. The first term of said 
circuit court, after said appeal was taken, was held in 
October, 1881, and, on the first day thereof, plaintiff 
entered his appearance, and, defendant having failed to 
give notice of its appeal, on motion of plaintiff, the 
court, on the next day, affirmed the judgment of the 
justice, and the defendant has appealed from that 
judgment. 

Sec. 3056 of the Revised Statutes is as follows: ‘If 
the appellant fail to give notice of his appeal, when such 
notice is required, the cause shall, at the option of the 
appellee, be tried at the first term, if he shall enter his 
appearance on or before the second day thereof, or, at 
his instance, shall be continued as a matter of course, 
until the succeeding term, at the cost of the appellant.”’ 
The following section provides that: 

“If the appellant shall fail to give such notice, at 
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least ten days before the second term of the appellate 
court, after the appeal is taken, the judgment shall be 
affirmed, or the appeal dismissed at the option of the 
appellee.”’ 

The obvious meaning of the first section is, that, if 
the appellee enter his appearance on or before the first 
day of the term to which the appeal is taken, the cause 
shall be triable at that term. No authority is given to 
the court by that section, to affirm the judgment, without 
affording the appellant an opportunity to try the cause. 
This is made apparent by the succeeding section, which 
authorizes the court, at the second term, if notice has 
not been given of the appeal by the appellant, to affirm 
the judgment, or dismiss the appeal, at the option of the 
appellee. At the second term, if appellant has not given 
notice of his appeal, and appellee entered his appear- 
ance on or before the second day of the term to which 
the appeal is taken, appellant has no right to be heard, 
no right to a trial, but the appellee is entitled to an 
affirmance of the judgment, or a dismissal of the appeal, 
at his option. 

This is the construction placed upon those sections 
by this court in repeated adjudications. Way v. H. & 
St. J. BR. R. Co., 51 Mo. 577; Page v. A. & P. R. R. 
Co., 61 Mo. 79; Riddle v. Gillespie, 67 Mo. 628. In the 
case at bar, the appellee entered his appearance on the 
first day of the term, and without giving appellant any 
opportunity whatever to establish its defence to the 
action, or, so far as this record discloses, to be heard in 
any manner, entered a judgment of affirmance, on the 
day following. 

The judgment is reversed and the cause remanded. 
All concur. 
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Gray v. Gray et al., Appellants. 


1. Fraud. An agreement, obtained from a woman by fraud, to 
accept a different provision in lieu of the alimony decreed in her 
favor by the court does not bar her right to such alimony. 


2. Estoppel. Conduct of one induced by the fraud of another cannot 
be pleaded by the latter as an estoppel. 


Appeal from Jasper Circuit Court.—Hon. M. J. 
MoGReEGOoR, Judge. 


REVERSED. 


Phelps & Brown with Wm. M. LaForce for ap- 
pellants. 


The finding and judgment of the trial court are 
wholly unsupported by the evidence. Mrs. Gray never 
consented to the provision of the deed. Nor is there 
any estoppel in the case against her—an estoppel in 
pais must be specially pleaded. Gwinn v. Simes, 61 Mo. 
839. An equitable estoppel occurs when a party to an 
action has by his act or declaration induced the other 
party to do some act so as to change his position 
which otherwise would not have been done. 6 Wait’s 
Actions and Defences, 681; Heath v. Bk., 44 N. H. 174; 
Chandler v. White, 84 Ill. 485; Woble v. Blount, 77 Mo. 
235; Piper v. Gilmore, 49 Me. 149. A party will not be 
estopped from setting up a claim to property by acquies- 
cing in the acts of another with regard to it unless he is 
acquainted with his rights. Buckingham v. Smith, 10 
Ohio 288; Boggs v. Mining Co., 14 Cal. 279. 


E. J. Montague for respondent. 


Henry, J.—In the year 1876 the defendant, Martha 
M. Gray, obtained a divorce from the plaintiff in the 
common pleas court of Jasper county with an allowance 
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of one thousand dollars as alimony in gross, and plaintiff 
alleges that on the 2nd day of October thereafter he 
executed and delivered to his brother, John W. Gray, a 
deed conveying a tract of land in Dade county in trust 
for said Martha and her and his children. The trusts 
declared were as follows: 

First, The trustee, after paying the costs and repairs 
and taxes on said lands to receive one-half of the balance 
of the net proceeds of the rent of said farm annually, 
which shall be applied to the support, maintenance and 
education of the said parties of the third part—the 
children. Except that it shall not be used for the educa- 
tion of the said Martha M. Gray, which said money 
arising from the rent of said lands, or the rents in kind 
shall be delivered to the said Martha M. Gray. 

Second, Whenever the whole of said lands can be 
sold for the sum of twenty-four hundred dollars, or when 
the same can be sold to the satisfaction of the said 
parties of the first and second part, then the proceeds of 
such sale of said lands shall be divided equally between 
the party of the first and second part, and the party of 
the second part shall execute bond to the said Hester, 
Ida, Lucy and Fannie, in at least double the amount of 
one-half the price of said land, to be approved by the 
court or judge exercising probate jurisdiction in the 
county where said children may then reside, which money 
shall be by said party of the second part, or his successor 
in trust, loaned out on good security at the best rate of 
interest that can be obtained, and the interest shall be 
applied as is required that the rents should be applied 
until the youngest child shall arrive at eighteen years of 
age. Then said money in the hands of the trustee shall 
be divided equally amongst said children, and in case of 
the death of either of said childrén, leaving heirs, then 
the share which should have gone to such child shall go 
to such grandchild or children, and in case all said 
children shall die without issue living, then said money 
shall be paid to the party of the first part. 
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That Martha M. Gray accepted said deed of trust 
and agreed to enter upon the record satisfaction of said 
award of alimony, but that disregarding her said agree- 
ment she had caused an execution to be issued on 
said judgment for alimony directed to the defendant, 
Whiteside, sheriff of Dade county, who has levied 
the same upon said real estate and advertised it for 
sale on the 4th of April, 1882, and praying that he be 
restrained and enjoined from proceeding under said exe- 
cution. The answer was a general denial and on a hear- 
ing of the cause the preliminary injunction was made 
perpetual and the defendants have appealed. 

The plaintiff’s brother, Jno. W. Gray, testified that 
Martha M. Gray agreed to accept in lieu of her alimony 
a deed conveying to him as trustee for the children the 
land in controversy and she to receive one-half of the 
rents of the farm until it was sold for their maintenance 
and a deed of trust was to be drawn up to that effect. He 
testified that W. H. Phelps, her attorney, was present. 
That afterwards the deed read in evidence was executed 
by plaintiff. Does not know that she ever saw it. It was 
not delivered to her but was sent to Dade county for 
record. She afterwards for several years received one- 
half the rent of the farm. 

Plaintiff testified that in 1879 he got the deed from the 
recorder’s office of Dade county and took it to Carthage 
and delivered it to Mrs. Gray, and this, so far as he 
knew, was the first time she ever saw the deed. That 
Phelps, her attorney, was present when she agreed to 
accept the provision made for her in the deed. That Mr. 
Buller, Phelps’ law partner, went with plaintiff to the 
recorder’s office in Dade county and Buller delivered the 
deed to that officer for record. He further testified that 
the deed was not read to Mrs. Gray on the day of its 
execution. It appears, also, from the evidence that prior 
to the execution of this deed an execution had been 
issued for said alimony and placed in the hands of the 
sheriff of Dade county who was ordered by Phelps and 
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Buller in October, 1876, to hold up the execution, stat- 
ing in the order that ‘‘the case had been settled by 
compromise.”’ 

Buller testified that he did not recollect why he 
directed the sheriff to hold up the execution. 

Mrs. Gray testified that on or about the 1st of May, 
1876, she signed a quit-claim deed to Miles Gray relin- 
quishing her dower right in consideration of a deed made 
by him to her for an undivided half of said land. These 
deeds were never delivered. That on the occasion when 
plaintiff and John Gray came to her house she said to 
plaintiff if he would convey to her an undivided half of 
the farm and timber land advertised for sale for her 
alimony she would stop the sale. They agreed to do it. 
They then went out and brought Phelps to her house and 
Phelps then told them he would not settle unless the 
deed was made to her and that he was too busy to attend 
to the business that day. They all went away and after- 
wards plaintiff and John W. Gray returned to her house 
and stated that they had got Nathan Bray to draw up the 
papers. They dined with her and at dinner they said 
she should have one-half the rents of the farm until 
sold and then one-half the purchase money. And John 
Gray said to plaintiff, ‘‘we were to read the paper to her”’ 
but plaintiff said, ‘‘it would be all right”’. Three years 
after plaintiff came to her house and told her she had no 
interest in the farm and should never have a dollar of 
the money when he sold it. He went out and returned 
in a few minutes and read a paper to her to show she had 
no interest in the land and said it was the paper he and 
John Gray had got up to set aside the execution. He 
left the paper with her. She further testified that at 
that time she was without means to prosecute a suit and 
her health was bad. That she had for seven years sup- 
ported herself and four girls by keeping a boarding 
house. When she commenced supporting her family the 
youngest child was not one year old and the oldest was 
under seven. That plaintiff had not in all that time 
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given the family exceeding $250. That she continued to 
receive the rents after learning the contents of the deed 
three years subsequent to its execution because plaintiff 
and John Gray told her that the rents were all she 
would ever get. 

Phelps testified that plaintiff brought the deed of 
trust to him at the court house and stated that the mat- 
ter was settled and on the strength of his statement he 
directed the sheriff of Dade not to proceed with the sale. 

A. B. Farmer testified to a conversation he had with 
Miles B. Gray concerning the controversy between him 
and Mrs. Gray and that he stated in that conversation 
that, ‘che had got the matter fixed in such a way that 
he had got her beat.”’ 

It is impossible for one to read the evidence in this 
cause and acquit the plaintiff of having perpetrated a 
fraud upon Mrs. Gray. Jno. Gray testified that her 
agreement was that she would ‘‘accept in lieu of alimony 
a deed conveying the land to meas trustee for the child- 
ren and she io receive the one-half rents of the farm until 
it was sold for their maintenance.’’ Instead of such 
a deed they procured Mr. Bray to prepare one which 
secured one-half of the proceeds of the sale of the land to 
plaintiff in the event of a sale for which provision was 
made. This deed they did not read to her but in hot 
haste carried it to Dade county for record giving neither 
her nor her attorney opportunity to examine it. When 
at the dinner table Jno. Gray suggested that it be read to 
to her, the plaintiff interfered to and did prevent it. 
Neither of these brothers present at the trial was called 
to contradict a word of her testimony. For three years 
she received annually the pittance of fifty dollars, some- 
times less, of the rents, supposing that plaintiff had 
carried out his agreement with her, and knew no better 
until 1879, when plaintiff exulted over the success of his 
scheme declaring to her she had no interest in the land. 
After she learned the contents of the deed actually made 
she continued to receive one-half the rent of the land 
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until 1882 and this, plaintiff claims, estops her from 
repudiating the pitiful provision made for her and her 
children in that deed. The reason she assigned for con- 
tinuing to receive the rent was that plaintiff and John 
Gray told her when plaintiff gave her the deed in 1879 
that it was all she could ever get. Throughout the entire 
transaction she reposed a misplaced confidence in plaintiff 
and John Gray. That they perpetrated a fraud upon her 
is beyond question and now the plaintiff relies to estop 
her from unearthing that fraud upon acts and conduct 
on her part superinduced by that very fraud 

Says Mr. Bigelow in his work on Estoppel: ‘An 
estoppel by matter in pais may be defined as an express 
or implied admission become indisputable by reason of 
the circumstance that the party claiming the benefit of it 
has, while acting in good faith and in accordance with 
the real or presumed assent of the other party, been 
induced by it to change his position.”? Page 387. ‘‘If 
the representation has been procured by fraud there will 
be no estoppel upon the party making it, it would seem, 
though he made it with the full intention that it should be 
acted upon.’”’ Ib. 491. Mrs. Gray continued to receive 
the rent because. plaintiff told her it was all could ever 
get. Besides the appellant has not altered his situation 
on the faith of her receipt of said rent from 1879 to 1882 
and she was entitled to all anu more than she received 
from that source. The gross alimony was $1000, and a 
reasonable rate of interest on that sum would have yielded 
more than she received from the rent of the land. There 
are none of the elements of estoppel in the case. The most 
that can be said for plaintiff is that the testimony in relation 
to her conduct after she became aware of the character of 
the deed tended to prove her acceptance of the provision in 
the deed for her benefit in lieu of dower. The plaintiff 
will be just where he was when the decree for alimony 
was made if the deed be set aside or the sale under the 
execution proceed. By this suit he seeks to compel Mrs. 
Gray to accept and abide by the provision made for her 
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and her children in the deed, because she did not 
promptly assert her rights on discovering his fraud. 
She suffered more than he by that delay. 

The facts disclosed in this record entitle him to no 
such relief as he asks and the judgment will be reversed 
and the cause remanded. It is to the interest of both 
parties that the defendants’ answer be amended alleging the 
fraud and asking that the deed be set aside, otherwise 
the land may be sold at a sacrifice under the execution 
and Mrs. Gray realize but little from the sale, and the de- 
fendant lose his land and still be liable for the balance 
of the alimony. All concur. 





GASHWEILER Vv. THE WaBaAsu, St. Louis anD PactFrtio 
RAILWAY Company, Appellant. 


1. Railroad: COMMON CARRIER: WAREHOUSEMAN. The liability of a 
railroad as a common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. 


2. : : : NOTICE. Nor is notice by the railroad to the 
consignee of the arrival of the goods at their destination necessary 
to effect a change from the liability of a common carrier to that of 
warehouseman. 





8. Warehouseman: DEGREE OF CARE: CONTRACT. A warehouseman is 
only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except as to 
loss occurring through his fraud or want of good faith. 


Appeal from Randolph Circuit Court.—Hon. Gro. H. 
BuROCKHARTT, Judge. 


REVERSED. 


George B. Burnett and George S. Grover for appel- 
lant. 


Under the pleadings and the evidence, plaintiff was 














OCTOBER TERM, 1884. 113 





Gashweiler v. Wabash, St. Louis and Pacific Railway Company. ~ 





not entitled to recover. It was not liable as a common 
carrier, for the transit was ended and the goods were 
safely stored before the fire. Angell on Carriers, sec. 
304; Story on Bailments (9th Ed.), secs. 448 and 538; 
Thomas v. R. R., 10 Met. 472; Noway, &c. v. R.. R., 1 
Gray 263; Rice v. Hart, 118 Mass. 208; Holtzclaw v. 
Duff, 27 Mo. 394; Cramer v. Express Co., 56 Mo. 524. 
Nor was it liable as a warehouseman for hire by reason of 
its failure to provide a fire-proof building for storage. 
A warehouseman is not liable for losses by fire unless he 
has been guilty of ordinary negligence. Story on Bail- 
ments (9th Ed.), sec. 446; Francis v. R. R., 25 Ia. 60; 
Holtzclaw v. Duff, 27 Mo. 392. Under the contract read 
in evidence, defendant was not required to furnish a 
warehouse at all. It was one which as a warehouseman 
it could lawfully make. Story on Bailments (9th Ed.), 
secs. 32 and 79. The instructions given for plaintiff were 
based on an erroneous theory, while defendant’s refused 
ones rightly declared the law. 


U. S&S. Halt and J. Montgomery, Jr. for re- 
spondents. 


(1) The liability of a railroad as a warehouseman 
after its liability as a common carrier ceases is that of a 
bailee for hire, and as such must furnish a building not 
only safe and secure against thieves, but also one which 
is not liable to be destroyed by fire or ordinary causes. 
Wharton on Negligence, sec. 573; 2 Redf. on Ry’s, sec. 
18; Whitney v. Railroad Co., 27 Wis. 342; Pike v. same, 
40 Wis. 586; Nichols v. Smith, 115 Mass. 332; Lane »v. 
Railroad Co., 112 Mass. 462; Barron v. Eldredge, 100 
Mass. 459; WV. A. R. R. Co. v. Campbell, 12 Ind. 59; C. 
R.I.& P. R. R. Co. v. Fairclough, 52 Ill. 108; Bar- 
tholomew v. Railroad Co., 53 Ill. 232; Wilson v. Rail- 
road Co.,9 Am. and Eng. R. R. cases, 161; Cramer v. 
Am. M. & C., 56 Mo. 582. (2) The contract read in 
evidence cannot relieve the defendant from the liability 
for ordinary care as a warehouseman. This liability is 

Vol. 83—8. 
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one imposed upon it by law and it cannot escape it by 
any contract relieving it from this duty. Clark v. Rail- 
road Co., 64 Mo. 447. See also: Rice v. Railroad, 63 
Mo. 318; Levering v. Railroad, 42 Mo. 95; Snider ». 
Adams Ex. Co., 63 Mo. 383; Cantling v. Railroad, 54 
Mo. 390; Sturgeon v. Railroad Co., 65 Mo. 572; Read ». 
Railroad Co., 60 Mo. 199; Ketchum v. A, M. U. Ez. 
Co., 52 Mo. 391; Holtzclaw v. Duff, 27 Mo. 395. 


Henry, J.—This suit was instituted to recover the 
value of a box and its contents shipped from San Fran- 
cisco, California, to Moberly, Missouri. The petition 
contained two counts. The first charged defendant with 
a breach of duty, as a common carrier, in failing to notify 
plaintiff, or her agent, of the arrival of said box at 
Moberly, in failing to transport said box from St. 
Joseph, Missouri, to Moberly, and deliver the same, and 
its subsequent destruction by fire, at defendant's freight 
depot at Moberly. 

The second count charged defendant with a breach 
of its duty, as a warehouseman, alleging that said box, 
after it reached Moberly, was stored by defendant in an 
unsafe, insufficient and highly inflammable building, to 
which fire was communicated by sparks and coals of tire 
which were negligently allowed to escape from an engine 
belonging to and operated by defendant. 

The answer of defendant admitted that it was a 
common carrier, and received said box at St. Joseph 
from the Central Pacific Railroad, to be transported to 
Moberly ; denied the other allegations of the petition, 
and specially pleaded the release and bill of lading, as 
hereinafter set forth, and that after safely transporting 
the box to Moberly, on the 1st day of April, 1881, in 
consequence of plaintiff’s failure to call for and receive 
it, the box was placed in a safe, secure and suitable 
warehouse, where, without defendant’s fault, it was on 
the 6th of April, 1881, destroyed by fire. 

The following is appellant’s statement, which re- 
spondent’s counsel concedes to be fair in all particu- 
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lars, except in the description of the depot building 
where the cases of goods were stored after they reached 
Moberly : 

On the 7th day of March, 1881, the plaintiff shipped 
one case of household goods from San Francisco, Cali- 
fornia to Moberly, Missouri, prepaying the freight 
therefor ($13.50) for the entire distance. The contract of 
shipment was made with the Central Pacific Railroad 
Company. At the time of making such shipment 
plaintiff executed a release, wherein it was stated that in 
consideration of the transportation of said case of 
household goods at the usual and customary rates 
charged for goods of the same class, when the carriers 
are released from their extraordinary liability as such, 
the same being less than the current rates for the same 
class of freight shipped under the carrier’s legal respon- 
sibility, said railroad company and its connecting lines 
were released from all liability to plaintiff, or to the 
owner of the property, for loss or injury to said goods 
while in transit, except such as might result from the 
negligence of the carrier. At the same time the Central 
Pacific Railroad Company executed and delivered to 
plaintiff a through bill of lading for the entire transpor- 
tation of said case; which bill of lading contained, 
among others, the following conditions: 

1. That the goods must be removed from the 
station during business hours on the day of their arrival, 
or be stored, at the owner’s risk and expense, and in the 
event of their destruction or damage, from any cause, 
while in the depot, no damages should accrue therefor. 

2. That the carriers should not be responsible for 
loss or damage to goods from fire, from any cause what- 
ever, while in transit or at stations. 

The case of goods was transported by the Central 
Pacific Railroad and its connecting lines to Kansas 
City, Missouri, and was there delivered to the defend- 
ant. It left Kansas City on the railroad of defendant 
on the 30th of March, 1881, and arrived at its destina- 
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tion, Moberly, Missouri, on the next day, March 31st, 
1881. The owner was not there to receive it; conse- 
quently it was unloaded from the car on the day 
following, April ist, and was’ stored in defendant’s 
freight depot, where it remained uncalled for until April 
6th, 1881, when the building and contents, including the 
case in question, were wholly destroyed by fire. De- 
fendant’s freight depot at Moberly was a wooden 
building, similar to other buildings of its class on all 
railroads. The roof was of shingles which were getting 
old, and were somewhat curled up at the ends. Oil had 
been stored in the building from time to time, in the 
usual course of business, and some of it had been spilled 
upon and saturated portions of the floor planks. 

The building had been rebuilt in 1869, reshingled, 
painted, and put in thorough repair. It was in good 
condition at the time of the fire; was secure as to the 
weather or thieves, had good strong doors which were 
securely locked at night, and was carefully watched and 
tended by careful, prudent, and competent men in 
defendant's employ. At the time of this fire the locomo- 
tive engines of defendant were all in good order, manned 
and operated by careful, competent and experienced 
engineers, and supplied with all the best known, approved 
and modern appliances for the prevention of the escape 
of sparks and fire, and on said day such appliances were 
in perfect working order and were carefully handled and 
inspected by competent men employed by defendant for 
that purpose. The Missouri, Kansas & Texas Railroad, 
a railway line then operated separately and under an 
independent management, crossed defendant’s tracks 
near the freight depot in question, and one of the engines 
of that company, then in bad order, threw sparks upon 
the building while passing it, which set it on fire and 
burned it down. 

There was no conflict in the testimony, either as to 
the contract of shipment, which fact was admitted by 
plaintiff, the age and condition of the freight depot or 
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warehouse, the condition of defendant’s engines, their 
structure and careful inspection, nor that the building 
was burned by sparks falling on it from a defective M., 
K. & T. engine, then passing by it on the track of that 
company. There was a conflict in the testimony as to 
whether any notice was given of the arrival of the goods; 
Mr. Barrowman, defendant’s freight agent at Moberly, 
testifying that he notified Mr. Lowell, plaintiff’s cousin 
and agent at Moberly, on the 2nd or 3rd, and again on 
the 6th of April, of such arrival; while Mr. Lowell 
testified that no such notice was given him by Mr. Bar- 
rowman until the day of the fire, and just before it 
occurred. The market value of the articles lost was 
proven to be the sum of $296.55. The court admitted all 
evidence showing or tending to show the age, quality, 
and kind of material, its proximity to railroad tracks, 
and condition of defendant’s freight depot, at the time of 
the fire, and to this ruling defendant excepted. 

The following instructions were given in the case: 

1. The jury are instructed that when the plaintiff 
did not, for any cause, demand and receive her goods 
after their arrival at Moberly, it then became and was 
the duty of defendant to store them in a reasonably safe 
warehouse, under the charge of competent and careful 
servants, ready to deliver them when called for; and in 
the selection of said warehouse, and the care and custody 
of said goods, the defendant was bound to use ordinary 
care and diligence, such as a prudent person would 
exercise in the care and control of his own property of a 
like nature, under similar circumstances, and such care 
should be in proportion to the injury or loss likely to be 
sustained by any omission of such care on his part. And 
if the jury believe that the defendant did not so store, 
care for and protect said property, and that by reason of 
its want of such care and diligence plaintiff’s goods were 
destroyed, your finding must be for the plaintiff upon the 
second count in plaintiff’s petition. 

The court of its own motion gave the following: 








‘ charged from the cars, the liability of the railroad 
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S was not the duty of defendant to notify plain- 


tiff, or her agent, of the arrival of the goods, and if 
* %* * defendant exercised ordinary care and dili- 
gence in placing the goods in a warehouse, or depot, that 
was reasonably safe from fire, they will find for defend- 
ant; and if they believe that defendant did not exercise 
such diligence and care * * * and in consequence 
of such negligence the goods were lost, they will find for 
plaintiff on the second count.”’ F 

The jury found a general verdict for plaintiff, on 
which the court rendered a judgment, from which 
defendant has appealed. The first count, and all ques- 
tions relating to it, are out of the case, the court having 
instructed the jury to find for defendant on that count; 
and this also answers and disposes of all objections to 
the verdict, as being general. 

It has been a vexed question when the liability of al 
railroad company as a common carrier of goods ceases, 
after the arrival of the goods at their destination; but 
the weight of authority is, that on the arrival of the 
goods at their destination, after they have been dis- 











company as a common carrier ceases, and it becomes 
bailee for hire. Worway Plains Co. v. R. R. Co., 1 
Gray 265; Rothchild v. R. R. Co., 69 Til. 164; WM. D. T. 
Co. v. Hallock, 64 Ill. 284; McCarty v. R. R., 30 Penn. 
St. 247; Shenk v. Propeller Co., 60 Penn. St. 109; Mohr 
& Smith v. R. R. Co., 40 lowa 580; R. R. Co. v. Kidd, 
35 Ala. 209; Jackson v. R. R., 28Cal. 268. 

The contrary has been held by the courts of last resort 
of New Hampshire, Wisconsin, Kentucky, New Jersey, 
Louisiana, Ohio and Kansas; but as early as 1858, the 
Supreme Court of this state, in Holtzclaw v. Duff, 27 Mo. 
395, held that: ‘‘ After the hemp (shipped over the H. 
& St. J. R. R.) reached the terminus of the road, and 
was removed from the cars, a different and less onerous 
obligation was assumed, and they became liable as 
warehousemen and forwarding agents, and as_ such, 




















OCTOBER TERM, 1884. 119 





Gashweiler v. Wabash, St. Louis and Pacific Railway Company. 





were only bound to take reasonable care of the property, 
and were only answerable for losses occasioned by their 
fault or neglect.’”? The same doctrine was reiterated by 
this court in Cramer et al. v. Exp. Co., 56 Mo. 528. See 
also, Angell on Carriers (2 Ed.), secs. 302, 304. We 
must regard the law as so settled in this state. Nor is it 
necessary, in order that this change in the liability of 
the railroad company from that of a common carrier to 
that of a warehouseman may be affected that notice of 
the arrival of the goods at their destination should be 
given by the carrier to “he consignee. 

There is also a conflict of authority on this question, 
but in Rankin ov. Pac. R. R. Co., 55 Mo. 168, it was held 
that: ‘‘The rule in respect to notifying consignees of 
the arrival of goods does not apply to railroads, where 
the goods are delivered on time. They are not required, 
as carriers by wagons, to deliver at the place of business 
or house of the consignee, nor as carriers by water, to 
notify the consignee of the arrival at the wharf. Their 
route is confined to a track, and the delivery must be at 
a depot or by the roadside, and if there be no one to 
receive them, they may store them without charge for a 
reasonable time, till the consignee calls for them. It is 
the duty of the consignee to do so without notice, as the 
usual certainty of the arrival of the train renders such 
notice unnecessary.’? A warehouseman or other bailee for 
hire is only answerable for a loss occasioned by the want 
of ordinary care and skill. Angell on Carriers, sec. 415 ; 
Story on Bailments (9 Hd.), sec. 444. But a ware- 
houseman may contract for a more restricted liability than 
that which the law imposes upon him. He may, by 
agreement, restrict his liability, except as to a loss 
occurring through fraud, or want of good faith. Angell 
on Carriers (5 Ed.), sec. 59; Alexander v. Greene, 3 Hill 
9; Wells v. Steam Nav. Co., 2 Comstock 208; Story on 
Bailments (9 Ed.), sec. 79. 

But conceding, for the sake of the argument, that 
the correct doctrine is that announced in the leading 
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New Hampshire case, which has been adopted in some of 
the states, that the common carrier’s liability as such 
continues until the delivery of the goods to the 
consignee, or, until after notice of their arrival, he has 
had a reasonable time within which to remove them; 
yet the manner of delivering the goods, and the period 
at which, after their arrival at their destination, the re- 
sponsibility of the common carrier will cease, may 
depend upon a special contract between the parties, or a 
local custom. Story on Bailments (9 Ed.), sec. 543; 1 
Rawle 203; 15 John. 39; 17 Wendell 305; 1 Met. (Ky.) 
‘558; 18 Mich. 131. In Buckley v. Ry. Co., 18 Mich. 131, 
it was held that, in the absence of any usage, special 
circumstances, or agreement, the liability of railroad 
companies for goods in warehouse awaiting delivery, is 
that of a common -carrier, and it was said by the court 
that: ‘‘The course to be pursued by the carrier, to 
shield himself from further responsibility, in his quality 
of carrier, when the transportation is accomplished, is 
not the subject of abstract law disconnected from the 
surrounding circumstances, but is a matter depending 
upon contract, and to be determined by reference to the 
express stipulations of the parties, or the varying facts 
from which, when presented, the law will infer the 
rights, duties, and obligations of the parties.”’ 

In the case of Huston et al. v. Peters et al., 1 Met. 
(Ky.) 561, the court said: ‘*But may not the manner of 
delivering the goods, and consequently, the period at 
‘which the responsibility of the carrier will cease, in some 
measure at least, depend upon and be governed by the 
custom of particular places, and the usage of particular 
trades, or upon a special contract between the parties?’ 
Again: ‘“‘Prima facie there must be actual delivery, or 
in the case of a carrier by water, a landing at the wharf 
or usual landing place, with due and reasonable notice 
to the consignee of the arrival of the goods. But the rule 
may be varied by contract, or affected by a well estab- 
lished, reasonable and’ generally known custom and 
usage.”’ 
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The bill of lading given in this case was not only a 
contract relating to the transportation of the goods from 
the point of shipment to their destination, but, also, a 
contract prescribing the duties of the consignor and the 
carrier, after the goods reached their final destination. 
Under that contract, defendant was liable as a ware- 
houseman, only for a loss occasioned by its gross 
negligence or bad faith. The instructions given by the 
court declared the defendant’s duty and liability as a 
warehouseman as if there had been no written agreement 
restricting its liability. Again, the count upon which 
plaintiff was permitted to recover, declared against 
defendant as a warehouseman, and the court recogniz- 
ing that defendant was such, virtually denied to it the 
right to limit its liability, a right beyond question, if it 
was a warehouseman, and under that count, it could not 
be held liable as a common carrier, but only as a ware- 
houseman. 

The judgment is reversed and the cause remanded, 
and before a retrial, it would be well for plaintiff to 
amend her petition, wherein it alleges that the warehouse 
was set on fire by sparks escaping from defendant's 
engine. 

All concur except Norton, J. 


Norton, J., DISSENTING.—There is a conflict of au- 
thority as to whether it is the duty of a common carrier 
as such when goods transported arrive at their des- 
tination, to notify the consignee or owner of their 
arrival, and allow such owner a reasonable time after 
such notice to remove them. Whatever conflict and 
diversity of opinion may exist upon this question, an 
examination of the authorities will show, that they agree 
in announcing the principle that when goods arrive at 
their destination, it is the duty of the carrier to deliver 
them to the owner or consignee, if he is there to receive 
them, and, if he is not there, to deposit them in a reason- 
ably safe and secure place for the owner. I will not 
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enter into an examination of these authorities, inasmuch 
as this court in the case of Wilson Sewing Machine Com- 
pany v. Louisville & N. R. R., 71 Mo. 203, expressly 
recognized the correctness of the principle in approving 
an instruction which declared ‘‘that it is the duty of a 
railroad company, where goods are safely conveyed to 
the place of destination, and the persons to whom they 
are directed are absent or cannot be found, either to hold 
said goods, or have them stored in some safe place for 
the owner.”’ 

The rule recognized also fixes the duty and obliga- 
tion upon the carrier, as such, either to deliver the goods 
to the owner or store them in a reasonably safe and 
secure place for him. When the goods are so stored or 
deposited, the duty of the carrier is at an end, and that 
of warehouseman begins. While it may be conceded 
that a warehouseman or bailee for hire may restrict his 
liability by contract, it is at the same time established 
law, that the carrier cannot exempt himself from lia- 
bility for a loss or injury occasioned by his negligence. 

If it be his duty as carrier to deposit the goods for 
the owner, in the event of his not being present to 
receive them, or of his not being found, the carrier can- 
not, by contract, exempt himself from the consequences 
of his own negligence in not depositing the goods in a 
reasonably safe and secure place. In so far as the special 
contract set up by defendant exempted it from the per- 
formance of this duty, it is void. 

I understand the plaintiff’s cause of action, as stated 
in the petition to be founded upon the charge that 
defendant did not use ordinary care in selecting a suit- 
able place for the deposit of the goods, but, on the 
contrary, carelessly and negligently deposited them in an 
unsafe and unsuitable warehouse, whereby they became 
lost to plaintiff. 

The court below tried the case on this theory, as 
evidenced by the instructions given, and I think the 
theory was a correct one. 
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THE STATE ex rel. GRANVILLE Vv. GreGory et al. con- 
stituting State Board of Health. 


1. Corporation: POWER TO ISSUE DIPLOMA. The ‘‘Kansas City Hos- 
pital College of Medicine” incorporated under Rev. Stat., 1879, sec. 
974 et seq. has authority to confer diplomas on its graduates. 


2. Practice of Medicine and Surgery: statute. Under the Act 
of the General Assembly approved April 2, 1883 (Laws, p. 115) regu- 
lating the practice of medicine and surgery in this state, an appli- 
cant for a certificate to practice medicine and surgery who possesses 
a diploma must furnish to the State Board of Health satisfactory 
proof of having received such diploma from a legally chartered 
medical institution in good standing. 


3. State Board of Health: Manpamus. The granting of such cer- 
tificate to holders of diplomas involves matters of judgment and 
discretion on the part of the State Board of Health and will not be 
enforced by mandamus. 


Mandamus. 
Writ DENIED. 
Bryant, Holmes & Waddill for relator. 


(1) The first ground of demurrer which questions 
the power of all educational institutions created under 
R. 8., Art. X, p. 178, to issue diplomas, or to confer degrees; 
upon their graduates, is not well taken. The act of 
March 3, 1874 (Laws, page 23) is still in foree. R. 8. see. 
3160 must yield to R. 8. sec. 3161 (Powers v. Barney, 5 
Blatch. 203), or they must nullify each other. State ex 
rel ». Heidorn, 74 Mo. 410. Educational institutions 
created under the general laws of this state have always 
had the power implied and necessarily incidental to the 
purposes of their formation, to confer degrees and issue 
diplomas both before and after the passage of the act of 
March 3, 1874, and regardless of said act. Morawetz on 
Corporations, secs. 152, 154, 189. (2) The second ground 
of the demurrer is likewise not well taken. The construc, 
tion contended for by respondent would practically 
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nullify section 1 and require all applications to be made 
under section 2 of the act in question, which manifestly 
was not the intention of the legislature, and is in the 
very teeth of the language it has employed to express its 
meaning: ‘‘If there be two affirmative statutes, or two 
affirmative sections of the same statute, on the same 
subject, the one does not repeal the other if both may 
consist together, and the court ought to seek for such a 
construction as will reconcile them together.’’ Brwce v. 
Schuyler, 4 Gil. (Ill.) 221; Fowler vo. Pirkins, 77 Ill. 271; 
Warder v. Arell, 2 Wash. (Va.)282. (3) The third ground 
of the demurrer has obviously no bearing on this case and 
is fully covered by what has been said supra. (4) The re- 
lator made his application in this case under section 1. 
The pleadings show that he presented his diploma to the 
State Board of Health for verification as to its genuine- 
ness ; that it was duly verified by the affidavit of the rela- 
tor, the holder and applicant, that he was the lawful pos- 
sessor of the same, and that he was the person therein 
named ; that said diploma was by the Board of Health 
found to be genuine and that the person named therein 
(who was the relator) was the person claiming and pre- 
senting the same, and the secretary of the board 
received from him the fee of one dollar, which he still 
retains. These facts clearly entitled him to the certifi- 
cate mentioned in section 1, and the court should, 
therefore, award to the relator a peremptory writ of 
mandamus. 


D. H. McIntyre, Attorney General, for respondent. 


(1) The first ground of the demurrer is well taken. 
R. §8., secs. 706 and 707; Bk. of Augusta v. Earle, 13 
Pet. 519; Boone on Corporations, § 35; Morawetz on Cor- 
porations, § 149; Thomas v. R. R., 101 U. 8. 71, 82; 
Dartmouth College v. Woodward, 4 Wheat. 636; Mcln- 
tyre v. Ingraham, 35 Miss. 25; Gains v. Coats, 51 Miss. 
335; Ruggles v. Collier, 43 Mo. 353. (2) The object of 
the legislature in the enactment of laws regulating the 
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practice of medicine and surgery was the elevation of 
the standard of the proficiency of the profession, and 
at the same time as a necessary part of the same object 
to get rid of quacks and empirics, and the petition fails 
to aver even that the institution from which relator ob- 
tained his diploma was one of good standing. This fact 
must exist, otherwise no certificate can be granted, and 
whether the institution in a given case is of good stand- 
ing or not, is a question for the board who are entitled 
to determine that fact on account of their superior 
knowledge of such institutions and their authority to 
issue said certificates. (3) The Kansas City Hospital 
College of Medicine is conducting its college for a pecu- 
niary consideration and is therefore illegally chartered 
and organized (R. S., sec. 978), and if not so is exceed- 
ing its charter powers, and in either case the writ asked 
for should be denied. 


SHERWOOD, J.—This is an original proceeding in this 
court, having for its object our peremptory writ com- 
manding respondents to issue and deliver to the relator a 
certificate, as provided for in the act of April 2, 1883, au- 
thorizing him to practice medicine in this state. 

The issuance of the alternative writ has been waived, 
the petition therefor, by agreement, standing in lieu 
thereof. 

The petition is as follows: 

‘‘The state of Missouri, at the relation of Edwin G. 
Granville, complains of the defendants, E. H. Gregory, 
G. M. Cox, J. C. Hearne, G. T. Bartlett, W. B. Connery, 
H. F. Hereford and Albert Merrell, and says that said 
defendants constitute the State Board of Health of 
Missouri: That on the 17th day of November, A. D., 
1882, the Kansas City Hospital College of Medicine 
was duly created and became a body corporate and 
politic under and by virtue of the laws of the state of 
Missouri regulating the incorporation of benevolent, 
religious, scientific, educational and miscellaneous asso- 
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ciations; that said Kansas City Hospital College of 
Medicine, in.accordance with the provisions and require- 
ments of its charter of incorporation, duly commenced 
and has ever since been engaged in the teaching of 
medicine and surgery, and those sciences a knowledge 
of which is necessary or proper for a full and adequate 
understanding of medicine and surgery in all their scope 
and branches ; that the relator, the said Edwin G. Gran- 
ville, was, on the 15th day of March, A. D. 1883, duly 
graduated by said Kansas City Hospital College of 
Medicine, and duly received a diploma from said Kan- 
sas City Hospital College of Medicine bearing date said 
15th day of March, A. D. 1883, and said relator, the 
said Edwin G. Granville, thereupon became, and ever 
since has been, and now is, a graduate of medicine; that 
heretofore, to-wit, on or about the 5th day of September, 
A. D. 1883, the said relator duly presented his said 
diploma to the said defendants, as such State Board of 
Health of Missouri for verification as to its genuineness ; 
that said diploma was duly verified by the affidavit of 
said relator (who was the holder thereof ), that he was the 
‘lawful possessor of the same, and that he was the person 
therein named, which said affidavit was duly taken be- 
‘fore the defendant, E. H. Gregory, who was the presi- 
dent of said State Board of Health of Missouri, and as 
such authorized to administer oaths, and said affidavit 
was duly attested under the hand of said defendant, E. 
‘H. Gregory, as such president, and the official seal of 
said State Board of Health of Missouri; that said 
diploma was by said defendants, as such State Board of 
Health of Missouri, found to be genuine as represented, 
and that said relator was the person named therein and 
claiming and presenting the same, and it thereupon be- 
came and was the duty of said defendants, as such 
State Board of Health of Missouri, to issue and deliver 
to said relator a certificate to that effect, signed by at 
least four of the members of said State Board of Health 
of Missouri, upon the payment by said relator to the 
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secretary of said State Board of Health of Missouri of 
a fee of one dollar, which said fee of one dollar the said 
relator duly paid to, and the same was received by the 
defendant, J. C. Hearne, who was the secretary of said 
State Board of Health of Missouri, and by whom said 
fee is still retained ; that the said relator duly demanded 
of the defendants as such State Board of Health of 
Missouri, the issuing and delivery to him of such certifi- 
cate as aforesaid, which the said defendants, as such 
State Board of Health of Missouri, wrongfully refused 
and still wrongfully refuse to do, to the great and irre- 
parable wrong, injury and damage of the said relator. 
And the plaintiff further states that the said relator 
will suffer great and irreparable wrong and injury, and 
is entirely without remedy for the redress thereof with- 
out the interposition of this court by its writ of man- 
damus directed to the said defendants, as such State 
Board of Health of Missouri, commanding and directing 
the performance and discharge of said duty. Where- 
fore, the plaintiff prays the court to issue and direct to 
said defendants a writ of mandamus, directing and 
commanding them as such State Board of Health of 
Missouri, to issue and deliver to the said relator the cer- 
tificate of said State Board of Health of Missouri, 
signed by at least four of the said defendants as members 
thereof, to the effect that the said relator, Edwin G. 
Granville, did present his diploma from the Kansas City 
Hospital College of Medicine to the said State Board of 
Health of Missouri for verification as to its genuineness, 
that the said diploma was found to be genuine, and that 
the said relator was the person named therein, and was 
the person claiming and presenting the same.”’ 

The demurrer of the respondents to the petition is 
based on these grounds: First. It nowhere appears in 
said alternative writ that the said Kansas City Hospital 
College of Medicine has any legal authority, or any 
authority whatever, to issue diplomas and confer degrees 
upon its so-called graduates. Second. It is not stated 
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that said Kansas City Hospital College of Medicine is a 
medical institution in good standing, or that it was found 
to be such by the respondents, as required by the act to 
regulate the practice of medicine and surgery in the 
state of Missouri, approved April 2, 1883. Third. It 
does not appear that the relator presented himself to 
said board of health and offered to submit himself to 
such examination as said board should require, as re- 
quired by the act last above mentioned. 

The provisions of the act approved April 2, 1883, 
entitled ‘‘an act to regulate the practice of medicine and 
surgery in the state of Missouri,”’ so far as necessary for 
quotation, are these : 

‘*Srctrion 1. Every person practicing medicine and 
surgery, in any of their departments, shall possess the 
qualifications required by this act. If a graduate of 
medicine, he shall present his diploma to the state board 
of health for verification as to its genuineness. If the 
diploma is found to be genuine, and if the person named 
therein be the person claiming and presenting the same, 
the state board of health shall issue its certificate to that 
effect, signed by at least four of the members thereof, 
and such diploma and certificate shall be deemed conclu- 
sive as to the right of the lawful holder of the same to 
practice medicine in this state. If not a graduate, the 
person practising medicine in this state shall present 
himself before said board and submit himself to such 
examination as the said board shall require, and if the 
examination be satisfactory to the examiners, the said 
board shall issue its certificate in accordance with the 
facts, and the lawful holder of such certificate shall be 
entitled to all the rights and privileges herein mentioned. 

‘Sec. 2. The state board of health shall issue certifi- 
cates to all who shall furnish satisfactory proof of having 
received diplomas or licenses from legally chartered 
medical institutions in good standing of whatever school 
or system of medicine ; they shall prepare two forms of 
certificates, one for persons in possession of diplomas or 
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licenses, the other for candidates examined by the board ; 
they shall furnish to the county clerks of the several 
counties a list of all persons receiving certificates ; pro- 
vided that nothing in this act shall authorize the board 
of health to make any discrimination against the holders 
of genuine licenses or diplomas under any school or 
system of medicine. 

‘Sec. 3. Said state board of health shall examine 
diplomas as to their genuineness, and if the diplomas 
shall be found genuine as represented, the secretary of 
the state board of health shall receive a fee of one dollar 
from each graduate or licentiate, and no further charge 
shall be made to such applicant ; but if it be found to be 
fraudulent, or not lawfully owned by the possessor, the 
board shall be entitled to charge and collect twenty dol- 
lars of the applicant presenting such diploma. The 
verification of the diploma shall consist in the affidavit 
of the holder and applicant, that he is the lawful pos- 
sessor of the same, and that he is the person therein 
named ; such affidavit may be taken before any person 
authorized to administer oaths, and the same shall be 
attested under the hand and official seal of such officer, if 
he have a seal. Graduates may present their diplomas 
and affidavits as provided in this act, by letter or by 
proxy, and the state board of health shall issue a certifi- 
‘ate as though the owner cf the diploma was present. 

“Src. 4. All examinations of persons not graduates 
or licentiates ‘shall be made directly by the board, and 
the certificates given by the board shall authorize the 
possessor to practice medicine and surgery in the state of 
Missouri.”’ 

I. The third ground of demurrer will not be dis- 
cussed because of being irrelevant to the case made by 
the petitioner and foreign to its allegations. 

II. In determining the first ground of the demurrer 
it is unnecessary to rule whether the act of March 3, 
1874, which authorizes the board of directors or trustees 
of any college to confer degrees is still in force as a part 
Vol. 88—9. 
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of the general law for these reasons: The date at which 
the petition alleges the incorporation of the college from 
which relator claims to have received a diploma is De- 
cember 17, 1882. This allegation, together with others 
of the petition, shows that such college was incorporated 
under the provisions of the general law relating to cor- 
porations, and more especially under section 974, ef seq., 
which section provides for the incorporation of ‘‘any 
school, college, institute, academy or other association, 
formed for educational or scientific purposes,’ ete. By 
these general statutory provisions which have been ac- 
cepted and acted upon, an incorpo. ation was effected as 
set forth in the petition and admitted by the demurrer, 
resulting in the establishment of the Kansas City Hos- 
pital College of Medicine. Now when the legislature 
authorized, by a general law to that effect, the incorpora- 
tion of colleges, it must be presumed to have been 
conversant with the effect of such a general enactment, 
and to have intended that the usual incidents and conse- 
quences should flow from such incorporations. Among 
the incidents and consequences which have been custo- 
mary with institutions of this character are those of 
conferring degrees upon those of the students who, 
having pursued the curriculum have graduated, and the 
issuance to them of diplomas bearing evidence of that 
fact. This has been done by such institutions since the 
thirteenth century. 2 Kent Com. 270. A diploma is 
said to be ‘‘a document bearing record of a degree con- 
ferred by a literary society or educational institution.” 
Webst. Dict. In short, a statement in writing, under 
the seal of the institution, setting forth that the student 
therein named has attained a certain rank, grade or de- 
eree in the studies he has pursued. If it be said that 
there is no express power granted to such an institution 
by the general law of its organization to confer degrees 
on its students, it may be with much force replied that 
neither is express power bestowed by that law to pre- 
scribe the course of study the students shall pursue; to 
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punish or expel them for misbehavior or immoral con- 
duct, and yet no one would doubt the power of such an 
institution in this regard, whether provided for in its 
charter or not. 

In this country ‘‘a corporation has authority to do 
any act which is expressly or impliedly authorized by its 
charter.’’ ‘Charters of incorporations frequently pre- 
scribe only the main objects of the companies formed 
under them ; authority to use the means necessary to 
attain these objects must, therefore, be supplied by im- 
plication.” ‘‘ Hence it is but reasonable to suppose that 
where the legislature incorporates a company for the 
purpose of carrying on a particular business the intention 
is that the company shall carry on the business in the 
usual manner, and that it shall have authority to exer- 
cise all powers necessary for this purpose.” ‘Charters 
must be construed in the light of custom; such transac- — 
tions as are customary or usual in the prosecution of a 
business of the kind in which a corporation is engaged, 
are impliedly authorized by its charter.’”’ Morawetz on 
Private Corp., secs. 151, 152, 189 and cases cited. In 
Barry ©. Merchants’ Exchange Co., 1 Sandf. Ch. 289, 
Vice-Chancellor Sandford said: ‘‘ A corporation in order 
to attain its legitimate objects may deal precisely as an 
individual may who seeks to accomplish the same ends.”’ 
A variety of instances illustrative of this rule may be 
met with in the authorities where a corporation without 
being specially empowered by charter so to do in the 
transaction of its legitimate business may buy, sell or 
mortgage land, execute notes or bonds, and perform 
other business acts germane to the purposes of its crea- 
tion, except when restrained by law. White Water 
Valley Canal Co. v. Vallette, 21 How. 424; Bostock v. 
Railway Co., 4 El. and Bl. 819; Hz parte Birmingham 
Banking Co., L. R., 6 Ch. 83; Ketchum v. Buffalo, 14 
New York, 356. 

And it will not be inappropriate to remark, what 
is well known, that one of the strongest incentives 
to diligence, industry and habits of good order on 
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the part of students in the pursuit of their studies, is 
‘found in the prospect and in the fact that at the end of 
their arduous collegiate journey they will receive from 
their a7ma mater a lasting testimonial of their toils and 
their scholastic merits, in the shape of a diploma. These 
considerations induce the belief that the college of 
medicine in question, under power necessarily im- 
plied from its being incorporated for a certain purpose, 
could lawfully issue and deliver to its graduates diplo- 
mas giving evidence of the matters therein recited. But 
whether this be true or untrue does not affect the deter- 
mination of the point in hand; for a corporation when 
acting within the apparent scope of its charter, when 
doing acts prima facie legitimate on their face, acts 
which seem to bear the impress of being germane to the 
_purpose for which it was formed and usual in the ordi- 
nary exercise of the powers which the charter confers ; 
such acts will be presumed infra vires and the burden of 
maintainir » the contrary lies on him who asserts it. In 
the absence of proof no legal presumption obtains that 
the law in the given instance has been violated; on the 
contrary, the same favorable intendments will be indulged 
respecting these artificial bodies, as would be entertained 
towards natural persons, and these law-made entities 
are to be held within the benefit of the rule which im- 
putes innocence rather than wrong to the conduct of 
men. Morawetz Priv. Corp. 154, and cases cited ; Ang. 
and Ames on Corp., 111 and cases cited ; 2 Wait’s Act. 
and Def., 334. Now, matters which the law presumes 
need not be stated in pleading. R.S., 1879, see. 3548. 
The act of issuing and delivering a diploma to the re- 
lator being apparently within the corporate capacity, 
under the terms of the law, of the organization of the 
college will, therefore, be presumed legal and within 
legitimate limits, and this presumption being indulged 
obviates any supposed necessity for a direct statement of 
the possession of corporate capacity to do the act in 
question. It results that the first ground of the de- 
murrer must be ruled against the respondents. 
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Ill. The second point made by the demurrants will 
now be discussed in connection with the statute on which 
it is bottomed. What is the purpose of that statute? 
Its central and dominant idea? By what instrumentali- 
ties and what methods was that purpose to be effectuated 
and that idea clothed with the garments of practical per- 
formance? An answer to these questions solves the 
sufficiency of the petition on the point now being con- 
sidered. An attentive reading of the statutory pro- 
visions already quoted, together with others in pari 
materia, cannot fail to discover that the legislature, so 
far as legislation could be made effectual, was determined 
to provide for the sanitary welfare of the people of this 
state, and to rid this commonwealth of that class of 
medical pretenders known by the various designations of 
empirics, mountebanks, charlatans and quacks. To this 
end, but three days prior to the approval of the act in 
question, one had been approved creating a ‘‘ state board 
of health,’ on which was conferred a ‘‘ general super- 
vision over the health and the sanitary interests of the 
citizens of the state,’’ and made their duty to recom- 
mend to the general assembly sanitary laws, and to 
cities and county courts the adoption of any rules they 
may deem wise or expedient for the protection and pres- 
ervation of the health of the citizens thereof, and they 
were also empowered to administer oaths and ‘‘to take 
testimony in all matters relating to their duties and 
powers.”’ Acts 1883, pp. 95-97, secs. 3and 16. To this 
end, also, it was enacted that when any one desired to 
practice the medical profession in this state, he should 
do one of two things: either to present himself before 
the state board of health and ‘‘submit to such examina- 
tion as the said board shall require,” or, if a graduate of 
medicine, to present his diploma to the state board of 
health ‘‘for verification as to its genuineness,”’ and ‘‘if 
the diploma is found to be genuine and the person named 
therein to be the person claiming and presenting the same, 
the state board of health shall issue its certificate to that 
effect,’ etc. Acts 1883, p. 115, sec. 1. 
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An ingenious argument has been made in behalf of 
relator endeavoring to show that his right toa certifi- 
cate is exclusively bottomed on section one, just quoted ; 
that this right became consummate when the diploma 
was verified as to the genuineness and the person 
named in it found to be the person claiming and present- 
ing the same, and that this court in ascertaining whether 
relator is entitled to the exercise of our mandatory 
authority in his behalf, must centre and confine our 
attention to that section alone. Should we do this, our 
action would certainly be at variance with that very 
familiar rule of ascertaining the legislative intent, which 
requires that, save in exceptional instances, instances 
where the legislative object is accomplished, embraced 
and ended in and by a single section, that the whole 
statute, and sometimes others in pari materia, must be 
looked to in the effort to discover the entire legislative 
meaning. Potter’s Dwar., pp. 144, 145, sees. 12, 17, 19; 
Sedgwick on Construction of Stat., 325. This case is not 
an exceptional one; the legislative thought and purpose 
are not fully expressed, nor the legislative methods 
whereby that purpose is to be executed, fully described 
in section 1. This will become apparent as we proceed 
further in this discussion, Thus, while section 1 pro- 
vides for the issuance of certificates to graduates and to 
examinees, it remains for section 2 to declare that the 
board shall ‘‘prepare two forms of certificates, one for 
persons in possession of diplomas, the other for candi- 
dates examined by the board,’’ As the legislature has 
only made provision in that section for but ¢wo forms of 
certificates, neither of which embraces the case of a 
graduate who has been so unfortunate as to lose his 
diploma, it must needs follow that the legislature has 
made no provision for a case of that character. This 
being true, it will also follow that those words in that 
section requiring the board ‘‘to issue certificates to all 
who shall furnish satisfactory proof of having received 
diplomas from legally chartered medical institutions in 
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good standing,’”’ are to be applied, and can only be ap- 
plied to that class of persons for whom the board is to 
prepare one of those forms of certificates, and none 
others, 7. e., to that class of ‘“‘persons in possession of 
diplomas.”’ 

As a necessary sequence of the foregoing it must 
devolve on him who is possessed of a diploma to furnish 
to the board ‘‘satisfactory proof of having received”’ 
such diploma ‘‘ from a legally chartered medical institu- 
tion in good standing,” and this, too, in addition to the 
requisites as to verification, particularly specified in 
section 3. And, if leaving the plain language and letter 
in section 2, we should look to the reasons which gave to 
the statutory provisions their birth and their being; look 
to the mischief they were designed to extirpate and the 
remedy and protection they were designed to furnish, it 
would seem passing strange that any other conclusion 
than that announced should be reached. For why 
should the legislature create a board of health with such 
comprehensive powers, and then in one case, where 
profert is simply made of the diploma and the affidavit, 
require that the board should look no further, but 
straightway go through the perfunctory performance of 
issuing a certificate to the applicant, and yet when the 
diploma is merely lost, proof satisfactory must be made 
that the absent diploma is issued by ‘‘a legally chartered 
medical institution in good standing?’ Is it not obvious, 
under the claim made by the relator, that the possessor 
of the diploma, ipso facto, becomes the possessor of a 
certificate ; if so, wherein consists the protection which 
the board of health affords in that class of cases? Does 
not such a construction for the most part nullify the 
statute and abolish the board of health? If satisfactory 
proof that a diploma has emanated from a medical insti- 
tution in ‘‘good standing”’ is requisite in the one case, 
why not in the other? Surely no satisfactory answer, no 
answer based upon the reason and spirit of the law can 
be returned to these questions, save one which coincides 
with the views already announced. 
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For these reasons the second ground of demurrer 
must be held valid and the petition fatally defective in 
lacking the allegations which the demurrer points out. 

IV. There is another matter which, though not 
raised by the demurrer, is obviously presented by the 
petition when considered in connection with the section 
just discussed and the nature of the relief sought. And 
we examine this matter the more readily because re- 
quested by both parties to this controversy, that the 
‘*whole law of the case be settled in the outset.’? The 
point we refer tois this: If the proper view has been 
taken of the meaning of section two aforesaid, then the 
board of health, in the discharge of duties in reference 
to the issuance of certificates, is engaged in the perform- 
ance of those things which essentially partake of a 
judicial nature, requiring the examination of evidence 
and passing on its probative force and effect, requiring the 
exercise of judgment and the employment of discretion. 
Now, while courts on suitable occasions will apply the 
spur of mandamus to put the discretion of inferior 
courts and officers in motion, yet after that discretion has 
been exercised, as in the case at bar, no matter in what 

ray, the mandatory authority to compel the doing of the 
particular act prayed for is at anend. Of course these 
remarks have no relevancy to acts simply ministerial, 
where no judgment is to be exercised ; but this case is not 
regarded as of that character, and whenever an element, 
shred or degree of discretion enters into the duty to be 
performed, the functions of mandatory authority are 
shorn of their customary potency and become powerless 
to dictate terms to that discretion. Were the rule other- 
wise, instead of officers discharging their duties in accord- 
ance with their own official discretion, that of a court 
would be substituted therefor, and in instances like the 
present, should this court, proceeding contrary to all pre- 
cedent, arrogate to itself such revisory powers, it would, 
while palpably usurping functions conferred exclusively 
by the law upon others, in the endeavor to ascertain 
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whether a given college is a ‘‘medical institution in good 
standing,’ might find itself seriously embarrassed by the 
character of the investigation it wonld be compelled to 
make ; might find itself wandering amid the mazes of 
therapeutics or else boggling at the mysteries of the phar- 
macopoeia, etc. To state such an outcome is necessarily 
to condemn the process of reasoning by which it is 
reached. 

Abundant authority, it need scarcely be said, sustains 
the position that discretionary powers are not revisable, 
and that this rule applies with especial force to cases 
where mandatory aid is sought. High on Extr. Leg. Rem. 
secs. 24, 43, 44, 44a, 45, 46, 47, 57, 58, 230 and cases cited ; 
Ang. and Ames on Corp., secs. 713, 714 and cases cited ; 
Howland ». Eldredge, 43 N.Y. 457; People v. Brennan, 
39 Barb. 651; People v. Supervisors, 12 John. 414; Chase 
». Canal Co., 10 Pick. 244; Hargreaves v. Taylor, 3 B. 
and 8. 611. 

In a recent case in Minnesota, State v. State Medical 
Examining Board, 32 Minn. 324, the same view is taken 
of the point and mandamus refused, where the board of 
health of that state, acting under a statute similar to our 
own, had refused to grant a certificate to one who had 
been guilty of ‘‘unprofessional or dishonorable conduct.”’ 
And in that case it is also decided, and a number of 
authorities are cited in support of the ruling, that the 
creation of such a board with powers such as have been 
described, is within the power of the legislature and does 
not transcend constitutional limits. It is thought best to 
say this in conclusion, that notwithstanding what has 
been said relative to the discretionary powers of the board 
of health, that according to the express terms of the pro- 
viso in section 2, supra, such discretionary power does 
not extend to discriminating against any particular school 
or system of medicine, and that, should such discrimina- 
tion ever occur, the limits of discretionary power will 
have been passed. Relator, if he desires, has leave to 
plead further. All concur, except Hough, C. J., who 
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concurs in all the paragraphs of this opinion, except the 
last one, which he does not regard as pertinent to the 
present state of the pleadings. 





THE Strate ex rel. Tuk MERAMEC [RON Company, Plain- 
tiff in Error, v. Gavpy et al. 


Non-suit: PRACTICE IN SUPREME CoURT. It is only where the action of 
the trial court is such as to preclude the plaintiff from a recovery 
that it is proper for him to take a voluntary nonsuit, and in no other 
case will the Supreme Court interfere with the action of the court 
below. 


Error to Texas Circuit Court.—Hon. V. B. Hitt, Judge 


AFFIRMED. 


Perry & Kelly and Smith & Krauthoff for plaintiff 
in error. 


The action of the circuit court in excluding from evi- 
dence the tax receipt and other testimony offered was 
such as to preclude a recovery by plaintiff. The action 
of the court cut the plaintiff’s case up by the root, and 
the only thing left for it to do was to take a non-suit. 
Yankee v. Thompson, 51 Mo. 241; Hageman v. More- 
land, 33 Mo. 86; Koeger v. Hays, 57 Mo. 87. The cir- 
cuit court erred in overruling the motion to set aside the 
judgment of non-suit. 


L. F. Parker for defendant in error. 


The non-suit was voluntary, and plaintiff was not 
forced thereto by any ruling of the court. The court 
merely ruled that in one case there was no lien, and in 
the other the best evidence of the amount of ore made 
was not offered, and the plaintiff, with a witness on the 
stand who had the certificates of the weigher of the 
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amount of ore made in his pocket, refused to offer them, 
but apparently became displeased that he was not per- 
mitted to prove his case in his own way and in a pet took 
a non-suit. If this court will review the action of lower 
courts-upon every question of evidence decided by them, 
without the whole case having been before them, there 
will be no end to the trifling and vexatious appeals that 
can be brought here. The plaintiff should have proved 
or offered to prove his whole case, and that by primary 
and not secondary evidence, when, if the ruling of the 
court was such that he could not recover, he might prop- 
erly have taken a non-suit. 


Puriips, C.—This is an action against the defendant 
Gaddy, sheriff of Phelps county, and the sureties on his 
official bond, to recover damages for an alleged wrongful 
seizure and sale of personal property under execution. 
The principal facts as disclosed by the record, are that 
on the 7th day of November, 1868, the relator as heirs of 
Thomas James, under the corporate name of the ‘‘ Mera- 
mec Iron Works,”’ leased to William James, for a period 
of fifteen years, commencing the Ist day of May, 1869, 
and ending the 1st day of May, 1884, certain lands in 
Phelps county, with all farming, wood and ore lands 
therewith connected. The consideration of which lease 
was expressed as follows: ‘‘In consideration of which 
lease the said William James covenants with the parties 
of the first part that he will pay all the state and county 
taxes which may be assessed on said demised premises 
during the continuance of said lease; that he will deliver 
at St. James one-eighth of the pig iron made at the said 
Meramec Iron Works, and one-eighth of all heavy cast- 
ings, and one-eighth of light castings, over and above one 
hundred tons annually, which may be cast at said iron 
works, which said castings are to be considered as pig 
iron.’”? Subsequently, on the 18th day of May, 1876, the 
said contract of lease was modified and altered in the 
following manner and extent as shown by the records of 
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said company: ‘‘Upon application of William James, 
lessee, and with the consent of this company as the 
grantee of the heirs of Thomas James, deceased, the con- 
tract of lease entered into between the said heirs and 
William James on November 7, 1868, is modified and al- 
tered with the consent of said James as evidenced by his 
signature and seal to these proceedings in the following par- 
ticulars: 1st. The rental to be one-eighth of all metal run 
from ore obtained from the Meramec or St. James ore 
banks; one-sixteenth of all metal run from ore obtained 
from other sources. 2. That no more than five forges 
shall be run on an average. *  * 3d. The lease, 
as modified, to commence on May 1, 1876, and to termin- 
ate May 1, 1878, when said original lease and all modifi- 
cations thereof shall expire. 

The above proceedings are agreed to by me, May 18, 
1876. WILLIAM JAMES, [SEAL.]}”’ 


On the lands embraced within the demised premises, 
certain crops were grown by the lessee, which were seized 
by the said sheriff under writs of execution in favor of 
the creditors of the lessee. The relator, the lessor, noti- 
fied the sheriff before and at the sale that he claimed a 
landlord’s lien on this property. The sheriff, notwith- 
standing, proceeded with the sale, and the property was 
bought by various parties and carried away. This suit is 
brought by said lessor on the sheriff’s bond for damages. 
On the trial, on the rejection by the court of certain evi- 
dence offered by the relator, he took a non-suit with 
leave, etc. His motion for a new trial being overruled 
he prosecutes this writ of error. 

In the progress of the trial the plaintiff offered in evi- 
dence certain tax receipts, purporting to have been 
executed by the collector to relator, for taxes paid by 
him on this land for the year 1877, for the purpose of 
proving, so the bill of exceptions recites, that all state 
and county taxes for 1877, assessed upon said premises, 
had been paid by the relator, and not the lessee, and to 
prove further the amount of such taxes so paid. This 
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evidence was objected to by the defendants on the grounds 
(1) that said taxes constitute no part of the rental; (2) 
that the amount of said taxes were uncertain; and (3) 
that said James was not bound under his contract of lease 
with relator to pay said taxes. The court sustained the 
objection and excluded the receipts. The defendants 
contend that such taxes were never within the terms of 
the original contract, and if they were that part of the 
contract was modified and changed so as to omit the pay- 
ment of taxes as a part consideration for the rent of the 
premises. 

The relator having introduced one Smith as a witness, 
the bill of exceptions shows the following occurred: The 
relator asked the said witness, Smith, the following ques- 
tion : 

Do you, as secretary of the relator, know the amount 
of the value of the iron due it by William James as rent 
in the year 1877, and if so state how much? 

Answer. I do, from the books of the company, 
Thomas James weighed the iron and kept the weight 
book. This book I have not seen. 

To the admission of this testimony and to the answer- 
ing of the said question the defendants objected on the 
ground that the witness did not know and could not know, 
and upon the further ground that such fact could only 
be shown by the proper weight book kept by Thomas 
James. The court sustained said objections, and to the 
ruling of the court in sustaining the same and excluding 
said testimony, the plaintiff duly excepted. 

The plaintiff then asked said witness the further 
question, to wit: Have you inspected the accounts be- 
tween said lessor and lessee? The answer was: I have. 
The report of the weigher of the company, which I have 
here with me, are the only records kept by the company 
of the amount of iron manufactured by William James. 
The plaintiff then asked said witness the further question, 
to wit: From such inspection of the accounts between 
the company and William James, do you know the bal- 
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ance, if any, of the amount of iron due the company by 
William James for rent in 1877? To asking of which 
question the defendant objected upon the ground that the 
witness had not inspected the accounts of William James, 
and therefore did not bring himself within the rule so as 
to be allowed to speak of the general balance. 

Which objections were by the court sustained, and to 
which ruling plaintiff duly excepted. The plaintiff there- 
upon took a non-suit, with leave to move to set the same 
aside. 

It occurs to me, from this record, that the non-suit was 
not compulsory. It was voluntary and unnecessary. ‘It 
is only where the action of the court, on the trial, is such 
as to preclude the plaintiff from a recovery that it is 
proper to suffer a non-suit. In no other case will this 
court interfere, as has been decided again and again.” 
Hageman »v. Moreland, 33 Mo. 86. In Layton et al. ». 
Riney et al., 33 Mo. 87, which was a proceeding to con- 
test the validity of a will, the plaintiffs offered certain 
witnesses to testify to certain material facts touching the 
issue. On objection by defendants they were excluded 
on the ground of incompetency. Thereupon the plaintiffs 
took a non-suit. The court says: ‘“‘The plaintiffs were 
under no necessity to take a non-suit, for the court had 
made no decision which necessarily precluded them from 
recovery. It is only where the ruling of the court is such 
as strikes at the root of the case, and precludes the plain- 
tiff from a recovery that we will undertake to review the 
action of the court below after a voluntary non-suit. A 
contrary practice would encourage parties to appeal upon 
every trivial decision of the court, and thus keep the mat- 
ter in controversy in endless litigation.” 

We cannot say, it is true, on which of the grounds 
specified the court placed its exclusion of the tax receipts ; 
but admitting that the court excluded them on the ground, 
either that the payment of such taxes was not within the 
purview of the original contract of lease, or that by the 
modified and altered contract ‘‘the rental’ was limited to 
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the ore to be delivered, the exclusion of this evidence 
would only have prevented a recovery for the item of 
taxes, whereas there remained other items, in respect to 
the amount of ore not delivered or accounted for, on which 
the plaintiff might have recovered a judgment. 

In respect to the evidence offered through the witness 
Smith, there is nothing to show that this was the only 
source of evidence open and available to the plaintiff to 
establish the fact sought. On the contrary it was dis- 
closed that there were other witnesses, as also book 
entries and accounts kept, from whom and by which the 
amount of such coal might very properly and easily 
have been shown and exhibited to the triers of the 
fact. In fact the witness Smith stated that he had with 
him on the witness stand ‘‘the reports of the weights of the 
company,” and that it is ‘‘the only record kept by the 
company of the amount of iron manufactured by William 
James.’’ The character of proof offered by relator was the 
result of the summing up of the book accounts of the 
company. This mode of proof, presumably, was adopted 
by relator as coming within the rule which admits such 
statement ‘‘where the evidence is the result of volumin- 
ous facts, or of the inspection of many books and papers, 
the examination of which could not conveniently take 
place in court.’’ 1 Greenl. Ev., sec. 93. 

Without, perhaps, having laid the proper foundation 
for such questions, upon their rejection the relator sub- 
mitted to a voluntary non-suit. The evidence offered’ was, 
at best, but one method of getting before the jury the 
result of the accounts. It was based on the rule ab in- 
convenienti, addressed to the discretion, more or less, of 
the trial judge, intended merely to facilitate the trial by 
avoiding the delay consequent upon the examination of 
long and complicated accounts, and to avoid the confound- 
ing of the jury with their intricate details. Yet, without 
making it apparent that the number of books of account 

‘or the number of entries rendered such mode of ascertain- 
ing the result necessary as was proposed by the questions 
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asked, and without offering as a witness the party who 
kept the books and made the entries, or accounting for his 
absence, the relator, on the rejection of the witness Smith, 
abruptly took a non-suit. It would be difficult to present 
a case coming more fully within the mischief and vice in 
practice denounced by the court in the cases above cited. 

The judgment of the circuit court should therefore 
be affirmed. All concur. 





THE State fo the use of THE ScHoot Funp or GEN 
try County v. THE WaBash, Sr. Louis & Pa- 
cIFIC RAILWAY Company, Appellant. 


1. Pleading: PASSENGER ROOMS AT RAILWAY CROSSINGS: STATUTE. 
In an action before a justice of the peace against a railroad, founded 
on R. S., sec. 797 as amended by the act of the General Assembly 
approved March 25, 1881, for the failure to erect passenger waiting 
rooms at railroad crossings, the statement is fatally defective which 
omits to aver that the intersecting railroads were both carriers of 
passengers. 


2. Constitution: POLICE POWER. The requirement by the legisla- 
ture of the erection of such passenger waiting rooms at railroad 
crossings is a proper exercise of police power of the state. 


Appeal from Gentry Circuit Court.—Hon. Joun C, 
HowELL, Judge. 


REVERSED. 


H. 8S. Priest for appellant. 


The statement does not contain facts sufficient to 
constitute any cause of action. Parish v. R. R., 63 Mo. 
286: Haworth v. Ormerod, 6 Q. B. 307; Rex v. Shaw, 6 
East 518; Potter’s Dwarris Stats., p. 246; Strong v. Stib- 
bins, 5 Cowen, 211; Palmer v. Conley, 4 Denio 375; The 


Enterprise 1 Paine 32; Hubbard v. Johnston, 3 Taunt. 
177; Ingersoll v. Skinner, 1 Denio 540; State v. Brown, 
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8 Mo. 211; WVeals v. State, 10 Mo. 498; State v. Haden, 

15 Mo. 447; State v. Lisles, 58 Mo. 359. The act of the 
legislature of 1881 is unconstitutional, both as to the 
constitution of this state and of the United States. (qa.) 
It is not a legitimate exercise of the power of eminent 
domain. Const. 1875 (Mo.) sec. 20, Art. 2; St. Louis Co. 

». Griswold, 58 Mo. 175; Const. 1875 (Mo.) sec. 21, Art. 

2; Const. 1875 (Mo.) see. 4, Art. 12; Leslie v. City of 
St. Louis, 47 Mo. 477; Judge Field in Munn v. Ill., 94 
U. 8. 141; Pampelly v. Green Bay Co., 13 Wall. 177; 

State ex rel. v. Greer, 78 Mo. 188. (6.) It is not an exer- 

cise of the police power. Judge Field in Munn v. Jil, 

supra; Const. 1875 (Mo.) sec. 5, Art. 12; Cooley, Const. 

Lim. (2d Ed.) 706; Const. 1875 (Mo.) sec. 14, Art. 12; 

State ex rel. v. Greer, 73 Mo. 188; State v. Noyes, 47 Me. 

211; Com’rs v. R. R., 63 Me. 274. 








J. W. Witten, Martin & Hardin and Porter & Wal- 
ler for respondent. 


The same completeness requisite in a petition in the 
circuit court has never been required in an action before 
a justice of the peace. It is sufficient if the statement in 
such action advise the party of the nature of the claim 
and be sufficiently specific to be a bar to another action. 
Razor vo. R. R., 73 Mo. 471; Key v. R. R., 73 Mo. 475; 
Norton v. R. R., 48 Mo. 387; Lbav. R. R., 45 Mo. 470. 
The act of the legislature of March 25th, 1881, is con- 
stitutional and a proper exercise of the police power. 
Cooley’s Constitutional Limitations (8d Ed.) 575, and 
note 1, p. 574; Thorpe v. Rutland & Burlington Rail- 
road Company, 27th Vt. 140; Beer v. Massachusetts, 97 
U. S. Rep. 25; Munn »v. Illinois, 94 U. 8S. Rep. 113; 
Dartmouth College v. Woodward, 4 Wheat. 518-629; 
Sloan et al. v. Pa. Railroad Co., 61 Mo. 24; Peters v. 
St. Louis & Iron Mountain Railroad Company, 23 Mo. 
107; Commissioners et al. v. Holyoke Water Power Com- 
pany, 104 Mass. 446; Hegeman v. Western Railroad 
Vol. 83—10. 
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Company, 16 Barb. 353. The court will not pronounce 
an act of the legislature void for any supposed injustice, 
if it be upon a subject matter within the scope of legisla- 
tive authority, when the provisions of the law are general. 
Armington v. The Town of Barnet et al.,15 Vermont, p. 
745, and reported in vol. 40, American Decisions, p. 705. 


Norton, J.—The plaintiff filed the following state- 
ment before a justice of the peace of Gentry county as 
her cause of action: Plaintiff states that the defendant 
is a railroad, corporation in the state of Missouri, organ- 
ized under and by virtue of the statutes of said state, and 
is engaged in the transportation of passengers and 
property. That said railroad crosses the St. Joseph and 
Des Moines Railroad, a corporation under and by virtue 
of the statutes of said state, near Darlington, Gentry 
county, Mo., upon the same grade. That the character 
of the land at said crossing will admit of the erection of a 
depot thereon. That the defendant, either jointly with the 
said St. Joseph and Des Moines RailroadCompany, or sep- 
arately, has failed, neglected and refused to erect, build 
or maintain a depot, passenger house or waiting room at 


said crossing on the 11th day of July, 1881, as under the 
statutes in such cases made and provided the defendant 
was required. Wherefore the plaintiff asks for judg- 
ment against the defendant for the sum of twenty-five 
dollars and costs. 

Plaintiff had judgment before the justice, and on 
defendant’s appeal again had judgment from which 
the defendant has appealed to this court. On the 
trial defendant objected to the introduction of any ev- 
idence on the following grounds: 1. Because the pe- 
tition, or statement, did not aver facts sufficient to 
constitute a cause of action. 2. Because the statute 
under which the action was commenced is repugnant to 
the constitution of the United States and the constitution 
of the state. 

Plaintiff’s cause of action is based upon the follow- 
ing statute: ‘‘Every railroad corporation in this state, 
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which now is or may hereafter be engaged in the trans- 
portation of passengers or property, shall give public 
notice of the regular time of starting and running its 
cars, and shall furnish sufficient accommodations for the 
transportation of all such passengers, baggage, mail and 
express freight as shall, within a reasonable time previ- 
ous thereto, be offered for transportation at the place of 
starting, at the junctions of other railroads, and at the 
several stopping places; and shall, at all crossings and 
intersections of other railroads, where such other railroad 
and the railroad crossing the same are now or may here- 
after be made upon the same grade, and the character of 
the land at such crossing or intersection will admit of the 
same, erect, build and maintain, either jointly with the 
railroad company whose road is crossed, or separately by 
each railroad company, a depot or passenger house and 
waiting room or rooms sufficient to comfortably accommo- 
date all passengers awaiting the arrival and departure of 
trains at such junction or railroad crossing, and shall keep 
such depot or passenger house warmed, lighted and open 
to the ingress and egress of all passengers a reasonable 
time before the arrival and until after the departure of 
all trains carrying passengers on said railroad or rail- 
roads; and they are hereby required to stop all trains 
carrying passengers at the junction or intersection of other 
railroads a sufficient length of time to allow the transfer 
of passengers, personal baggage, mail and express freight 
from the trains of railroads so connecting or intersecting, 
or they may mutually arrange for the transportation of 
such persons and property over both roads without 
change of cars; and they shall be compelled to receive 
all passengers and freight from such connecting or inter- 
secting roads whenever the same shall be delivered to 
them. Every railroad corporation or company which shall 
fail, neglect or refuse to comply with the conditions of 
this section from and after the first day of July, 1881, 
shall, for each day said corporation or railroad company 
refuses, neglects or fails to comply therewith after said 
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day forfeit and pay the sum of twenty-five dollars, which 
may be recovered in the name of the state of Missouri to 
the use of the school fund of the county wherein said 
crossing is situated ; and it shall be the duty of the prose- 
cuting attorney to prosecute for and recover the same.” 
R. 8. § 797, as amended by Laws, 1881, p. 77. 

It will be observed that this is a penal statute. It 
enjoins upon railroad companies the duty of doing cer- 
tain things which, if not done, subjects them to the 
payment of a fixed penalty, and, being penal, it should 
be strictly construed, and so as not to enlarge the liability 
it imposes nor allow a recovery under it, unless the party 
seeking it brings his case strictly within the terms or 
conditions authorizing it. Parish v. Railroad, 63 Mo. 
284. Giving force and effect to this rule we must hold 
that the first objection to the sufficiency of the statement 
is well taken. The evident purpose of the statute, in 
requiring railroad companies carrying passengers to 
build depots or station houses * * * at all places 
where they cross each other, was to afford facilities not 
so much to those living in the immediate vicinity of such 
crossing, as to the travelling public at large, and to that 
class of persons travelling on one railroad destined for 
some point on the railroad whieh it crosses. If this 
was the purpose of the law before the obligation to build 
a depot at the crossing of two railroads could arise, it 
must appear that each of said roads was engaged in 
carrying passengers, and for the reason that it does not so 
appear in the statement, it fails to set forth a cause of 
action. It is averred that defendant company was engaged 
in carrying passengers, but does not aver that the St. 
Joseph and Des Moines Railroad was so engaged. All 
that is averred in the statement may be taken as true, 
but for lack of the above averment, no recovery could be 
had. The objection to the admission of any evidence 
under it ought therefore to have been sustained, and 
error was committed in overruling it. 

It is further insisted that the requirement of the 
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statute that defendant should appropriate its money in 
constructing a depot or passenger house at all places 
where it crosses another railroad is an appropriation of 
private property to a public use without just compensa- 
tion, and is therefore in violation both of the state and 
federal constitutions. Counsel have made an ingenious 
argument in support of this position, the fallacy of 
which consists in the assumption that the statute in 
question was but an exercise on the part of the legisla- 
ture of the right of eminent domain. It may be con- 
ceded that the state, in the exercise of the right of 
eminent domain, cannot take private property for pri- 
rate purposes at all, and it can only take private property 
for public use upon the payment of a just compensation 
to the owner whose property is taken. Such statutes as the 
one in question have never been upheld on the ground that 
the right of eminent domain conferred the power to pass 
them, but their validity has been bottomed on the prin- 
ciple that, when private property is devoted by the 
owner to a public use, some right of such use is reserved 
or inheres in the legislature to regulate the use. It is 
upon these principles that such laws as licensing and 
regulating ferries, requiring railroad companies to build 
fences on each side of their tracks, to erect and maintain 
cattle guards, gates and farm crossings have been upheld. 
In the case of Munn v. Illinois, 94 U. 8. 113, when this 
subject came before the court, it is said: ‘Property 
becomes clothed with a public interest when used in 
a manner to make it of public consequence and affect the 
community at large; when, therefore, one devotes his 
property to an use in which the public has an interest he 
in effect grants to the public an interest in that use, and 
must submit to be controlled by the public for the 
common good to the extent of the interest he has thus 
created. He may withdraw his grant by discontinuing 
the use, but so long as he maintains the use he must 
submit to the control.” 

An illustration of the principle is to be found in 
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Lord Hale’s treatise ‘‘De Jure Maris,” 1 Harg. Law 
Tracts, 6, where it is said ‘‘a person may make a ferry 
for his own use or the use of his family, but not for the 
common use of all the king’s subjects passing that way, 
because it doth in consequence tend to a common charge, 
and is become a thing of public interest and use, and 
every man for his passage pays a toll which is a common 
charge, and every ferry ought to be under a public 
regulation, viz: that it give attendance at due times, 
keep a boat in due order, and take but reasonable toll, for 
if he fail in these he is finable.’”’ So Lord Ellenborough 
in the case of Allnut v. Inglis, 12 East 527 observed: 
‘*There is no doubt that the general principle is favored, 
both in law and justice, that every man may fix what 
price he pleases on his own property, or the use of it, but if 
for a particular purpose the public have a right to resort 
to his premises, make use of them, and he have a mono- 
poly in them for that purpose, if he will take the benefit of 
the monopoly, he must as an equivalent, perform the duty 
attached to it on reasonable terms.’’ So in the case of 
Thorpev. R. and B. R.Co., 27 Vt. 140, when the court 
was called to pass upon the validity of a law requiring rail- 
ways to erect and maintain cattle guards at farm crossings, 
Redfield, C. J., in an exhaustive and elaborate opinion, 
in which the authorities bearing on the question are 
reviewed, held that the power of the legislature to control 
railways in that respect may be found in the general 
control of the police of the country, which resides in the 
law making power in all free states. 

While the defendant company is a private corpora- 
tion and the franchise and property acquired by it pri- 
vate property, the use to which it is applied is neverthe- 
less a public use. The general assembly has delegated 
to railway companies the power to exercise the right 
of eminent domain, and to take private property upon 
which to construct their roads upon the sole ground that 
the property so taken is to be devoted to a public use, 
and that they were created and brought into being for 
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public purposes; and it is upon this ground that the 
seizure of property for their use, and the validity of 
county and municipal subscriptions to such enterprises 
have been maintained by the courts. Such being the 
designs of their creation, the public having an interest in 
the use have the right, through the legislature, to sub- 
ject them to such reasonable regulations as will effectuate 
and promote the object of their creation. The require- 
ment to build suitable depots or passenger houses at the 
crossing of railroads for the accommodation ot the public 
desiring to avail themselves of the use to which the 
property of the corporation is devoted, and in which the 
public has an interest is not, in our opinion, an unreason- 
able regulation, and may be classed as coming within a 
proper exercise of the police power of the state, and 
directly in aid of the very object for which such corpora- 
tions were created. Such a regulation neither disturbs 
any chartered rights nor impairs the obligation of any 
contract relation existing between the state and the cor- 
poration, but on the contrary was designed to facilitate 
public travel on the roads respectively crossing each 
other. 

Judgment reversed and cause remanded for in- 
sufficiency of statement, in which all concur, Judges 
Hough and Henry and Sherwood concurring in the 
result. 

Henry, J., coNcuRRING: I concur in the reversal 
of the judgment, but express no opinion at present on 
the question of the constitutionality of the act of the 
legislature requiring railway companies to erect and 
maintain depots where their roads cross and are crossed 
by other railroads. I have not yet had an opportunity to 
give the subject the consideration which its importance 
demands. I have not been able to find an adjudication 
on the precise question, either in the United States or in 
England. No such case is cited in the opinion delivered 
by Judge Norton for the court. 
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SPRINGER ef al. V.KLEINSORGE, Appellant. 


1. Statute of Frauds: PLEADING. In asuit for the specific perform- 
ance of a sale of land, if the defendant denies the contract, it is not 
necessary for him to plead specifically the statute of frauds. In 
such case the defense of the statute is sufficiently raised by a general 
denial. 


: MEMORANDUM, SUFFICIENCY OF. A memorandum of a sale 
of land at auction is sufficient which contains the names of the 
vendor and purchaser, the terms of the sale, the amount bid and 
paid and a description of the land sufficient to enable the purchaser 
from the surrounding facts and circumstances to identify and 
locate it. 





3. Memorandum: PURCHASER: AUCTIONEER. The insertion by the 
auctioneer, at the time of the sale and in the presence of the de- 
fendant, of the latter’s name in the memorandum of sale as the pur- 
chaser, is a sufficient execution of the contract to bind him as the 
party to be charged thereby. 

4. Public Auction: PUFFING AND BY-BIDDING. Puffing or by-bid- 
ding at a public auction is a fraud on the vendee. 


5. The evidence in this case reviewed, and the sale held not bind- 
ing on the purchaser because of such by-bidding. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Zack, J. Mitchell for appellant. 


(1) Itis submitted respondents were not entitled on 
the evidence to recover upon their pleadings. The peti- 
tion avers and seeks to enforce the specific performance 
of a written contract between them and appellant, whereas 
none was proven, or shown to have an existence. Appell- 
ant’s plea of fraud and by-bidding, was not in equity or 
law controverted or denied by the denial of ‘‘each and 
every material allegation therein [said answer] contained”’ 
—hence stood admitted, and appellant was entitled to the 
decree rendered in his favor by the nisi prius court. 

(2) It appears from the transcript in the St. Louis 
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Court of Appeals that respondents only filed their motion 
for anew trial in the St. Louis county circuit court on the 
28th day of August, 1880; and nothing appearing from 
the records but the dictwm of the clerk that said motion 
was filed within ‘“‘four days after decree,”’ respondent’s 
appeal should have been by said court dismissed. Lan- 
ham v. Beal, 4 Mo. App. 566. 

(3) The conduct of Thomas Nichols at the sale 
authorized the finding of the circuit court, and the court 
of appeals should not have disturbed it. Smith v. Fruin, 
77 Mo. 499; Russell v. Berkshoner, 77 Mo. 417; Masters 
». Nally, 61 Mo. 202; Pomeroy on Contracts, pp. 54 
and 59. 

(4) Whilst, as a general proposition, the statute of 
frauds must be specially pleaded, yet equity will not en- 
force mere verbal promises in the face of the statute. 
Pomeroy on Contracts, p. 207. 


R. M. Nichols for respondents. 


(1) If the reply ‘‘denying each and every allegation 
in said answer contained,’’ was not a sufficient denial, the 
objection comes too late in this court. Smith v. City of 
St. Joseph, 45 Mo. 449; State ex rel. v. Williams, 77 Mo. 
469; Howell v. Reynolds County, 51 Mo. 154; Simmons 
». Carrier, 68 Mo. 421. (2) The record recites that 
the motion for rehearing was made ‘within four 
days”’ after rendition of judgment. This should be 
construed to mean four judicial days—to which the 
respondent was entitled. Wat. Bank v. Williams, 46 
Mo. 17; Daubert v. Rocker, 4 Mo. App. 590; Bank 
». Thomas, 2 Mo. App. 367. A motion for rehearing 
is unnecessary in an equity case. Butler v. Lawson, 
72 Mo. 227. (3) There is no evidence to show by-bid- 
ding at the sale of lots 2 and 6, or at the sale at all, or 
that the supposed by-bidder, Nichols, bid upon lots 
2 and 6, and the facts that Thomas W. Nichols pur- 
chased the first three lots at the sale, and afterwards, on 
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the same day, or same hour, sold two of them for 50 cents 
per acre less than he paid, cannot certainly establish by- 
bidding or fraud in the sale of lots 2 and 6 to appellant, 
when it does not even appear that he bid upon them at 
all. Nor can the low price testified to by the expert wit- 
nesses be any evidence of fraud or by-bidding, though it 
makes a general average of $26.50, for the reason that the 
amount the property brings at a public sale is the best 
known criterion of its value. Harrison v. Town, 17 Mo. 
237; Bean v. Valle, 2 Mo. 126; Holmes v. Hesh, 9 Mo. 
211. (4) The answer does not set up the statute of frauds, 
and, therefore, the contract as pleaded is admitted to be 
sufficient. Gist v. Hubank, 29 Mo. 248; Weldbohn »v. 
Robidoux, 11 Mo. 660; Cozine v. Graham, 1 Paige 182; 
Gardner v. Armstrong, 31 Mo. 5384; Graff vo. Foster, 67 
Mo. 512. The memorandum in writing was amply suffi- 
cient. Wiley v. Robert, 31 Mo. 215; Briggs v. Munchon, 
56 Mo. 470. (5) A court of equity will decree specific 
performance if the vendor is able to make a good title at 
any time before final decree. Suckett ». Williamson, 37 
Mo. 388. (6) If a purchaser does not avail himself of the 
knowledge of the means of information open to him as to 
the character and condition of the land, he cannot say 
that he was misled by representations of the vendor. 
Story’s Equity, § 200, et seg.; McFarland v. Carron, 34 
Mo. 196; Langdon v. Green, 49 Mo. 363; Dunn v. White, 
63 Mo. 182. (7) An action of specific performance can be 
maintained by the vendor, and, under a general prayer of 
relief, the court can give whatever relief is proper. Parris 
v. Halley, 61 Mo. 453; Ivory v. Murphy, 36 Mo. 541; 
Story’s Equity Juris., § 723, and cases cited; Brown v. 
Haff’, 3 Paige 248; Crary v. Smith, 2 N. Y.60; Bispham’s 
Equity, § 389; Dalzell v. Crawford, 1 Parsons Select 
Cases in Equity, 37; Winley v. A’ Kin, 1 Grant 83; Kazuff- 
man’s Appeal, 55 Pa. St. 385; Hamilton v. Hamilton, 59 
Mo. 232. (8) A court of equity, on appeal, can accord to 
the party that relief which he should have received at the 
hands of the trial court. Derrier v. Derrier, 58 Mo. 234; 
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Jones v. Hart, 60 Mo. 351; Ringo v. Richardson, 53 Mo. 
397. 


Purtips, C.—This is an action to recover from the de- 
fendant the amount alleged to have been bid by him for 
certain real estate sold in the name of Nicholas Springer 
and others at public auction. The answer tendered the 
general issue, and further pleaded that at said sale false 
and fraudulent bidders, known as by-bidders, through the 
connivance of plaintiff’s testator, were present, and that 
false representations were then and there made by vendors, 
by reason of which defendant was misled into making a 
bid at said pretended sale. 

On a trial before the court, without a jury, the court 
found the issues for the defendant, and dismissed the 
petition. From this judgment plaintiffs appealed to the 
St. Louis court of appeals, where the judgment of the 
circuit court was reversed. From this last judgment the 
defendant prosecutes this appeal. 

I. The statute of frauds is invoked in argument by 
the defendant. The court of appeals held that ‘‘the 
statute of frauds is not in the case at all because it is not 
pleaded.’”’ We cannot assent to this proposition. The 
petition avers a contract of sale respecting real estate. It 
is not averred whether the contract is in writing or not. 
The presumption, however, in such case is, that the con- 
tract is such as the law recognizes. If it appeared on the 
face of the petition that it was not in writing, duly exe- 
cuted, the petition would be demurrable. This fact not 
so appearing, the defendant, to avail himself of the statute 
of frauds, must raise the issue by answer. But it is not 
necessary that the answer should, in so many words, 
plead the statute eo nomine. ‘*‘ Where the defendant in his 
answer denies the contract, it is not necessary for him to 
insist upon the statute asa bar.’’ Wildbahn v. Robidouz, 
11 Mo. 660; Hook v. Turner, 22 Mo. 333-335. It is as 
fully raised by a general denial ‘‘as any other answer 
could raise it.” Wisnell v. Tefft, 5 Kan. 263; Bliss on 
P1., 353; Allen vo. Richard, ante, p. 55. 
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On such state of the pleadings the plaintiff, as said 
by Ryland, J., in Hook v. Turner, supra, ‘must produce 
legal evidence of the existence of the agreement, which 
cannot be established by parol proof.’’ This logically 
results from the general denial authorized by the practice 
act. The general denial puts in issue every fact included 
within the allegations of the petition, which the plaintiff 
must prove in order to a recovery. WVorthrup v. Miss. V. 
Ins. Co., 47 Mo.435-444. In the action of replevin and of 
ejectment, under a general denial, the defendant may 
show that the claim of plaintiff is fraudulent and bad, and 
thus avoid the plaintiff’s title. Greenway v. James, 34 
Mo. 328; Bobb v. Woodward, 42 Mo. 488; 25 Wis. 35- 
36; 3 Bibb 216. The answer in this case contains, first, 
a general denial of the allegation of the petition. It is 
true, it pleads other matters of special defence, but the 
new matter is in nowise inconsistent, in contemplation of 
the practice act, with the general denial. They can well 
exist together in point of fact and law. Welson v. Brod- 
hack, 44 Mo. 596. 

This construction of the pleading in this case is in no 
wise in conflict with the cases of Gardner v. Armstong, 
31 Mo. 535; Rabsuhl v. Lack, 35 Mo. 316; and Graff ov. 
Foster, 67 Mo. 512, cited by the court of appeals in sup- 
port of itsruling. In the first case cited the court simply 
holds, that the petition was not demurrable for failing to 
recite that the contract was in writing. That was matter 
of defence to be raised by the answer. It does not say 
that the question would not be well raised, under our 
present practice act, by the general issue. So in the case 
in 35 Mo., the answer admitted the indebtedness without 
pleading the statute. And in Graff v. Foster, an exam- 
ination will show that the answer did not deny the con- 
tract, but merely put in issue the indebtedness. To deny 
the indebtedness is no denial of the existence of the con- 
tract out of which the petition avers the indebtedness 
arose. Hngler v. Bate, 19 Mo. 548. 

II. The question next recurs, was the contract in 
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question evidenced by some writing or memorandum suf- 
ficient to save it from the operation of the statute of 
frauds? The memorandum is as follows: ‘‘Auction sale 
of lots in the subdivision of the Wilson farm, Thursday, 
October 2nd, 1879. Terms:—one-fourth cash; balance in 
one, two and three years, with six per cent. interest, 
payable annually and secured by deed of trust on the 
property, said sale being made for N. Springer and 
Thomas Boylan. 


No. of 


Lot. Name of Purchaser. Price Cash 


per acre. Paid. 


12. Thomas W. Nichols,. . . $41.00 
7. Frederick Wm. Kroner, . . 32.50 $20.00 
8. Herman Henry Engleki,. . 39.50 20.00 

11. Lewis Vesper, . . . . . 44.25 20.00 

2&6. August Kleinsorge, . . . 30.00 20.00” 





The evidence showed that this sale was extensively 
advertised, fully describing the property, and that the 
clerk of the auctioneer, under the eye and sanction of the 
auctioneer, made this memorandum at the time of the 
sale, inserting the purchasers’ names and affixing the 
name of the auctioneer. Wherein, then, consists the in- 
firmity of thismemorandum? The defendant has pointed 
out in argument no specific objection ; but contents him- 
self by assuming that it is bad. The memorandum con- 
tains the names of the vendors and the purchaser, the 
terms of the sale, the amount bid and paid. While the 
description of the land is not as full as it might have 
been, the surrounding facts and circumstances were such 
as to enable the purchaser to identify and locate the lots. 
Cozzens, a witness, testified that he surveyed the land and 
subdivided it into lots, made a plat thereof and filed the 
same in the proper office, giving the number of acres in 
each. The parties were near the land at the sale, and its 
location was well understood at the time. This enabled 
the parties to ascertain and identify lots 2 and 6 stricken 
off to defendant. This is all the law requires in the mat- 
ter of description. Browne Stat. of Fr., § 385; Long 0. 
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Wagoner, 47 Mo. 178; Tetherow v. Anderson, 63 Mo. 96; 
Briggs o. Munchon, 56 Mo. 467. 

The insertion by the auctioneer of the defendant's 
name as the purchaser, if done at the time in his presence, 
was a sufficient signing or execution or the contract to 
make it obligatory upon him as the party to be charged 
thereby. Browne Stat. of Fr., § 351; J/cComb vo. Wright, 
4 John. Ch. 659; Gill v. Bicknell, 2 Cush. 358; Gill o. 
Hewitt, 7 Bush (Ky.) 10; Zatem v. Holliday, 59 Mo. 422; 
Barclay v. Bates, 2 Mo. App. 139. 

III. The remaining defence interposed to the action 
is, that the sale is voidable because of secret or by-bid- 
ding, at the instance of plaintiffs, under the circumstances 
of fraud, as against the defendant. The circuit judge who 
heard the case, was satisfied there was such by-bidding, 
within the prohibition of the law, and so declared in his 
opinion filed in the case. The court of appeals, on a 
review of the evidence, were of a different opinion, and 
maintained the integrity of the sale. : 

So great a jurist as Shaw, C. J., in Gill v. Bicknell, 
supra, expressed a strong inclination to the opinion that 
an action of this character is on the law rather than the 
equity side of the court. He said: ‘‘The plaintiff’s only 
ground of complaint is, that the defendant did not pay 
the money, and there seems no good reason why an ac- 
tion at law for the money would not afford the plaintiff 
all the remedy he canask.’’ And we have held in Carter ov. 
Prior, 78 Mo. 222, that an equitable defence to a common 
law action will not have the effect of changing such action 
into a suit in equity. If this view should be applied to 
this case the finding of the circuit court on the question 
of fact would not be reviewable here. But waiving this, 
and treating the case as one in equity, after a careful re- 
view of the evidence we regret our inability to reach the 
same conclusion as the court of appeals. Whilst it is 
true, as asserted by the learned judge who spoke for that 
court, that on appeal, in an equity case, it is the province 
and duty of the appellate court to look into the evidence, 
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as preserved in the bill of exceptions, and to follow the 
conclusion which its own judgment and conscience dictate, 
yet it is, also, the recognized practice of this court to 
defer much to the conclusion reached by the trial judge 
ona matter of fact, especially where there be any mate- 
rial conflict of evidence. Chowteaw v. Allen, 70 Mo. 336; 
Chapman v. McIlwrath, 77 Mo. 43; Royle v. Jones, 78 
Mo. 403. And this for the obvious reason that the trial 
judge had the incomparably better opportunity of judg- 
ing of the intrinsic worth of the evidence, and the credi- 
bility of the witnesses. Evenif the opposite counsel who 
prepares the bill of exceptions, not ordinarily more in 
his adversary’s interest than his own, should strive never 
so hard to do justice, it is impossible that he should be 
able to convey on paper to this court that silent, myste- 
rious, yet often irresistible impression, which the eye, 
the countenance, voice, and the whole manner of the wit- 
ness on the stand stamps on the mind of the jury in the 
box and the judge on his bench. 

If full credence should be given to the general assev- 
erations of Springer and Nichols, the conclusion would 
seem just that there was no conspiracy or combination 
between them to impose on any bidder. But this case, 
in my opinion, illustrates a fact often falling under the 
observation of the practitioner and the judge, that where 
fraud does exist it seems to be irrepressible, and discovers 
itself in such unmistakable form and mien as to outweigh 
the loudest protestations of innocence by its perpetrators, 
Massey v. Young, 73 Mo. 273. The evidence shows that 
Nichols held a deed of trust on 320 acres of land, embra- 
cing the two lots, 2 and 6, in controversy, to secure to him 
the payment of $4000 owing by Springer and others. In- 
stead of pursuing the ordinary method of collecting his 
claim by foreclosure of the mortgage, it seems fairly in- 
ferable, that by arrangement between creditor and debtor 
resort was had to a sale by public auction. The sale was 
liberally advertised. The land was laid off into six lots. 
Nichols attended the sale and bid on the property, as was 
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testified in his behalf, in order to protect his interest as 
such creditor. Why he should have attended and bid 
and bought in for any such purpose is curious, in view of 
the fact that his debt was secured by a prior recorded 
mortgage on this property. The whole tract contained 
820 acres. Lots 2 and 6 contained about 59 acres, leaving 
261 acres. What the quantity was embraced in the other 
four lots respectively does not affirmatively appear. It 
is but reasonable, however, to assume that they contained 
on an average 65} acres. Now the declared object of 
Nichols in bidding at this sale was to protect his debt of 
$4000. He bid in the first lot sold at $41.00 per acre, 
which would amount to $2675. He then bid in the next 
lot at $32.50 per acre, making $2160. The aggregate of 
these two purchases was $4835, which exceeded the debt 
due him by $835. And yet the undisputed evidence is, 
that he, also, bid off the third lot. The memorandum 
of sale relied on by plaintiff to take the case out of the 
condemnation of the statute of frauds, states the amount of 
this bid to be $39.50 per acre. But giving him the benefit 
here of the other evidence, he bid off this lot at $30 per 
acre, amounting to $1965, making the aggregate excess of 
his purchase above his debt $2800. This is as remarkable 
as it is inexplicable on the basis of his theory for bidding 
at the sale. 

Again, both the auctioneer and the clerk of the sale 
testified that the memorandum of sale, with the names of 
the purchasers, the price bid, and amount paid down, was 
made out at the time and place of the sale. Yet the un- 
contradicted testimony of Kroner and Engleki is, that 
they bought or took the land from Nichols after the auc- 
tion sale, and one of them after they had left the ground. 
And most remarkable, the memorandum of sale made by 
the auctioneer, through the clerk, shows Kroner and 
Engleki to be the purchasers and bidders for the lots bid 
in by Nichols. There was, therefore, some ‘‘post-mortem’”’ 
doctoring of the record. And again, the uncontradicted 
evidence is, that Nichols bid $30 per acre for the third 
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lot sold, and yet, after the sale he let Engleki have it at 
$29.50 per acre; and the memorandum of sale by the auc- 
tioneer shows that this lot was struck off to Engleki at 
$39.50 per acre. No explanation whatever is offered of 
this glaring discrepancy. We cannot, in the face of the 
record, act upon the conjecture that the figures, $39.50, in- 
serted in the memorandum, are aclerical mistake. Brand- 
enberger v. Easley, 78 Mo. 659. Was this large sum insert- 
ed, when the parties came to making up the record, to give 
color to the reasonableness of defendant’s bid? Or even 
if intended to be $29.50, as represented, the price at which 
defendant took the lot from Nichols, what had the auc- 
tioneer, whose duty it was to make and preserve a faith- 
ful record of his proceedings had at the sale, to do with 
the transactions between others? Any fair view we may 
take of this transaction forces the conclusion of jugglery 
and accommodation between Nichols and Springer and 
the auctioneer, inconsistent with open and honest dealing. 
Did Nichols lose the difference between his actual 
bid and the sum for which he sold to Engleki? The re- 
cord is ominously silent. His whole conduct contradicts 
his pretentions that in bidding he was actuated solely 
by a desire to protect his own interest. That he was act- 
ing in concert with and for the benefit of Springer, and 
to puff the land to influence bidders, is painfully apparent. 
That he bid in the first lot, which yet stands in his name, 
for the use of Springer, is difficult to disbelieve. The deed 
of trust between them has never been satisfied. They 
concede there is $1000 yet owing thereon to Nichols, al- 
though Nichols was attending this sale to secure his 
money. Years afterwards, although the sums realized 
from the sales and notes taken thereat should long since 
have been paid off the mortgage debt, his debt, is unsatis- 
fied. No deed appears to have ever been made by 
Springer to Nichols for the lot bid in by him. That they 
had a secret understanding between them touching this 
whole matter. is too palpable for any mere generality of 
expression to conceal. 
Vol. 838—11. 
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But it is said that Nichols did not bid on the lots bid 
in by defendant. Story on Sales, sec. 482, intimates that, 
if the next bid preceding that of the buyer be by other 
person than a by-bidder, sometimes designated ‘‘ white 
bonnets, or decoy ducks,”’ the sale might not be voidable 
by the buyer. But it is clear that he did not think such 
doctrine wholesome. And I quite agree with the learned 
chancellor in Nat'l Bk. of the Metropolis v. Sprague, 5 
C. E. Green (N. J. Eq.) 165, that: ‘‘It would, perhaps, 
have been more just to hold in all cases where sham-bid- 
ders are employed by those interested to enhance the 
price, that it isa fraud upon purchasers, and that such 
sale is void. The proper plan to save the sacrifice of the 
property in sales not judicial, is, that the owner should re- 
serve the right to make one bid, or should put it up at the 
lowest price at which he is willing to sell, then it is a fair 
auction, though, perhaps, few would be willing to bid. 
But if the owner, or those interested in the sale, should 
announce that puffers for them would bid in the guise of 
real bidders, no one at all would bid.”’ 

The sales of all the lots in this instance were a con- 
tinuous transaction, so united in purpose, and so linked 
together in time, that they were quite inseparable. The 
one illustrates and manifests the general fraudulent pur- 
pose, and the proof of the one goes toestablish the other. 
Erfort v. Consolus, 47 Mo. 268. After the fowlers had 
spread their net, by the previous by-bidding, they might 
well stand aside to see their game walk into the snare. 
We quite agree, too, with the finding of the circuit judge, 
that the actual value of the lots put on to the defendant 
was greatly below the price bid by him. The character 
of the defendant’s witnesses, touching the value of this 
property, is more reliable, because they spoke more 
directly from their actual knowledge of the condition of 
the timber and land. The very effort made in this suit 
to compel the defendant to stick to his bargain indicates 
that the plaintiffs regard the land as well sold. The evi- 
dence further shows that, as a means of inducing compe- 
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tition among bona fide bidders, it was publicly announced 
at the opening of the auction, there would be no by-bid- 
ding. This assurance was violated. Justice and good 
morals demand that such a sale should not stand. The 
offer of property at public auction is itself a proclamation 
by the seller that the highest bidder, in a fair and open 
competition, is to obtain the property. Any combination 
or secret understanding between vendor and others, cal- 
culated to thwart this end, is a wrong and a fraud upon 
the innocent. Vast amounts of property are and wiJl be 
disposed of at such sales. It is the policy of the law, 
therefore, to secure such sales against every species of 
undue influence. Gardner v. Morse, 25 Mo. 148; Levi o. 
Levi, 6 C. & P. 239. Puffing or by-bidding is a fraud on 
the vendee. Smith et al. v. Greenlee, 2 Dev. (N. C.) 128. 

The conclusion reached by us in no wise conflicts with 
the doctrine maintained by courts of high authority, that 
by-bidding may be sanctioned in auction sales, ‘‘if it be 
bona fide, and for the sole purpose of preventing a sacri- 
fice of the property.”’ In such a case the course of fair- 
ness and common honesty should impel the vendor to so 
announce at the sale. It must follow that, in our judg- 
ment, the action of the circuit court was right, and the 
judgment of the court of appeals should be reversed, and 
the cause remanded, with directions to the court of ap- 
peals to enter a judgment affirming the judgment of the 
circuit court. 

Martin, C., having been of counsel for the plaintiff, 
did not sit in this case. Ewing, C., concurs. 





MILLER V. BRENEKE, Appellant. 


1. Practice in Supreme Court: WEIGHING EVIDENCE. In an action 
at law, although the case is tried by the court sitting as a jury, the 
Supreme Court will not weigh the evidence and determine whether 
or not the finding of the trial court was correct. 


: DECLARATIONS OF LAW. Where a party in such case desires 
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the ruling of the lower court on the law to be reviewed, he should 
ask for declarations of law. 





Appeal from Cape Girardeau Circuit Court.—Hon. D. 
L. Hawkins, Judge. 
























AFFIRMED. 
Wilson Cramer for appellant. 


(1) Irrespective of the question as to whether the one 
or the other of the two lines spoken of is the correct line 
between lots 4 and 5, the judgment should have been 
for the defendant under the statute of limitations. 
Majors ». Rice, 57 Mo. 384; Hamilton v. West, 63 Mo. 
93; Walbrunn v. Ballew, 68 Mo. 164; Cole v. Parker, 70 
Mo. 372. (2) The lots were subdivisions of a survey, 
not section land, and were sold as lots or by number, 
and the only way to discover the true line was to determine 
where the line had been located at the original sub- 
division. (3) An agreement to adopt the ‘‘blazed line”’ 
as the true one was inferable from the conduct of plaintiff 
and defendant. Acton v. Dooley, 74 Mo. 63; Turner . 
Baker, 64 Mo. 218; Dolde v. Vodica, 49 Mo. 98. (4) The 
plaintiff is estopped by reason of his statement in regard’ 
to the boundary line made to defendant prior to the lat- 
ter’s purchase of lot 4. 


Linus Sanford for respondent. 


(1) An examination of the plat hereto annexed, and 
the testimony, show conclusively that in the subdivision 
of the survey into lots the lines are determined by simply 
extending the section lines of the adjoining government 
survey through the same. (2) Then, by pursuing this 
course, in fixing the lines, the land in controversy falls 
south of the line so established, and belongs to respond- 
ent, Amon A. Miller. (8) There can not be any adverse 
holding of the strip of ground by appellant, Breneke, 
and those under whom he claims, for they have only 
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claimed up to the ‘‘true line.’”’ None of them have 
ever claimed any part of lot No. 5. If there has been 
any possession of a part of lot No. 5 it has been by 
mistake. YZamm v. Kellogg, 49 Mo. p. 118; Kincaid ». 
Dormey, 51 Mo., p. 553. (4) If there has ever been a 
survey as claimed by appellant, a mistake was made in 
establishing the line between lots 4 and 5, and the pos- 
session that followed was taken by mistake, and can not 
create a title under the statute of limitation. 


Puiips, C. This is an action of ejectment, tried by 
the court sitting asa jury. Petition is in the usual form 
of an action of ejectment. The answer tendered the gen- 
eral issue, and further pleaded matter of defence in the 
nature of an estoppel, and the statute of limitation. The 
court found the issue for the plaintiff, and rendered 
judgment accordingly. From this judgment the defend- 
ant prosecutes this appeal. 

On the trial the defendant made some objection to 
the admissibility of certain evidence, but even this objec- 
tion was not preserved in the motion for a new trial. No 
instructions were asked by either party, nor were any 
declarations of law made by the court. It is, therefore, 
manifest that there are no errors presented in this record 
for this court to review. It has been repeatedly held 
that under the present practice act, when the circuit 
court tries a case like this, sitting as a jury, the Supreme 
Court will not weigh the evidence, and determine whether 
or not the finding of the trial court was correct on the 
evidence. This it will only do in an action in equity, or 
on an agreed statement of tacts. The only way in an 
action like this, where there are no exceptions to evi- 
dence saved at the trial, to have a review of the decision 
of the lower court, is to ask declarations of law applica- 
ble to the facts of the case. The giving or refusal of 
instructions is the only way this court can ascertain the 
theory on which the court tried and determined the matter 
at issue. As is aptly said by Wagner, J., in Weilandy v. 
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Lemuel, 47 Mo. 322: ‘*The court in trying issues of fact, 
sits as a jury and gives a general verdict ; and the only way 
in which its errors can be corrected, if it decides the 
law wrongfully, or makes a misapplication of the law to 
the facts, is to ask declarations of law or instructions, in 
order that we may see on what theory the court pro- 
ceeded. To attempt to review this case would be simply 
giving our opinion upon the weight of the evidence, when 
no point of law was raised or saved in the trial court. 
This we cannot do.”’ This ruling is supported by a long 
line of decisions. Alféwm v. Arnold, 27 Mo. 264; Conran 
». Sellew, 28 Mo. 320; Hasley v. Elliott, 43 Mo. 289; 
Wilson v. Railroad Co., 46 Mo. 36; Harrison v. Bart- 
lett, 51 Mo. 170; Cunningham v. Snow, 82 Mo. 587. 

While we are strongly impressed with the belief 
that on the evidence and the law properly applied, the 
finding of the court should have been for the defendant ; 
yet as there was evidence on the part of the plaintiff on 
which the verdict might have rested, we cannot under- 
take to pass on the weight of the evidence and the 
credibility of the witnesses. That belongs exclusively 
to the province of the jury, or the court when sitting as a 
jury. 

It follows that the judgment of the circuit court must 
be affirmed. All concur. 





Ray et al., Appellants, v. Bow es ef al. 


Contract: DEFENCE. Whileit is true where a party pleads as a defence 
to an action a written contract alone, he will not be permitted at 
the trial to graft an oral one on it, yet this rule does not apply where 
the contract was partly written and partly oral and as such formed 
one entire contract and was so pleaded. 


Appeal from Marion Circuit Court.—Hon. Tuxo. BRACE, 
Judge. 


AFFIRMED, 
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Thomas H. Bacon for appellant. 


(1) The letter of Foster Ray in evidence is the only 
new matter pleaded. By it respondents’ case must 
abide. They cannot sustain the defence by evidence 
alien to the issue. Auhn v. Weil, 73 Mo. 213; Clement v. 
Yeates, 69 Mo. 623; Weil v. Posten, 77 Mo. 284. (2) 
The answer set forth an absolute independent written 
agreement and defendants could not graft a verbal one 
on it. Henning v. United States, etc., 47 Mo. 425; Stiz o. 
Matthews, 75 Mo. 96. Having claimed a written proposi- 
tion defendants were bound to prove it. Hook v. Turner, 
22 Mo. 233. (3) The oral testimony did not claim any 
other contract than that expressed in the letter. It 
simply showed the witnesses’ mistaken construction of the 
letter. State v. Lefaivre, 53 Mo. 470; Willi vo. Dryden, 
52 Mo. 319. (4) The answer converted the case into 
an equitable proceeding. Hodges v. Black, 76 Mo. 537; 
Freeman v. Wilkerson, 50 Mo. 553. (5) The court erred 
in refusing appellants’ declaration of law as to the ques- 
tion of limitation. (6) The oral testimony even if 
pleaded would not have constituted a defence. dlis 0. 
Pacific R. R., 51 Mo. 200. 


No brief for respondent. 


Ewr1ne, C.—This was a suit in ejectment to recover 
the possession of the southwest quarter of section 26, 
township 58, range 5, west. The petition was in the 
usual form. 

The answer is as follows: The defendants, Robert M. 
Bowles and John L. Bowles, for their amended and 
separate answer to the plaintiffs’ amended petition, here- 
in state: Ist. That on the Ist day of April, 1858, one 
Foster Ray, who was the ancestor of the plaintiffs herein, 
and under whom they claim title to the lands in the peti- 
tion named and described, claimed to be the owner of 
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said lands (with others by him held under the same 
title). Said last named day the said Foster Ray, at the 
county of Marion, in the town of Lebanon and state of 
Kentucky, made to one Thomas T. Phillips, by the name 
Thomas Phillips, then in the county of Marion, in the 
state of Missouri, his proposition or offer in writing of 
that date, and now here to the court shown, by the 
terms of which he, the said Foster Ray, proposed and 
offered to sell to the said Thomas T. Phillips, by the 
name of Thomas Phillips, aforesaid, the said lands in 
the plaintiff’s petition named (with said other lands 
before mentioned), for the price or consideration of three 
hundred dollars, and a certain amount of interest there- 
on from the ——-——— day of , 18—, to be 
by him, the said Phillips, paid to him, said Ray, within 
a reasonable time thereafter, and did further propose 
and offer to him, the said Phillips to execute and deliver 
to him, said Phillips, a deed of quit-claim for said lands 
on the payment of the said sum of money hereinbe- 
fore named, by the said Phillips, to him, said Ray. 

That afterwards, to-wit: On the day of ; 
1858, the said Foster Ray, and the said Thomas Phillips, 
otherwise called Thomas T. Phillips, came together in 
person at said county of Marion, in the state of Missouri, 
and the said Phillips then and there assented to and 
accepted said proposition or offer so made, as aforesaid, 
by said Ray, to him said Phillips, as hereinbefore 
recited, and did then and there pay to him, the said 
Toster Ray, the said sum of three hundred dollars, and 
the interest thereon from the day of . 
18—, making in the aggregate the sum of dol- 
lars, and the said Foster Ray then and there accepted 
and received the said sum of money in full payment for 
and consideration of said lands under and according to 
the terms and stipulations of the said proposition and 
offer in writing aforesaid. 

That afterwards to-wit: On the day of " 
1858, the said Foster Ray left the state of Missouri for 
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his home in said state of Kentucky without having exe- 
cuted and delivered to said Phillips his said quit-claim 
deed for said lands or any of them, as by the terms of 
his said offer or proposition, he had agreed to do, and 
afterwards, on the day of , 186—, de- 
parted this life at said state of Kentucky without ever 
having executed and delivered to said Phillips said deed 
of quit-claim or any other conveyance for said lands or 
any of them. * 

That afterwards, to-wit: On the 30th day of Sep- 
tember, 1869, and on the 14th day of October, 1867, the 
said Phillips, by his certain deeds of the days aforesaid, 
conveyed the said lands in this his answer named and 
described to those defendants, and those under whom 
they claimed for a valuable consideration, and delivered 
him the possession thereof, and he has since said date 
continued to hold, occupy and possess the same as his 
property. 

A jury being waived, the plaintiffs, to maintain the 
issues in their behalf then introduced and read in evi- 
dence various conveyances ; but as the case does not turn 
on the plaintiffs’ title, but solely on the equitable 
defence set up in the answer, it is not necessary to refer 
to the evidence of title in plaintiffs. 

The defendants then introduced evidence tending to 
‘show a written proposition from Foster Ray to Thomas 
Phillips, in the shape of a letter from Ray to Phillips; 
and then parol evidence tending to show that afterwards 
Phillips accepted Ray’s proposition for the sale of the 
land, paid for it, and his grantor took possession and 
has ever since held possession; and Ray’s promise to 
prepare and send him a quit-claim deed which he never 
did. Defendants then introduced evidence of title 
through Phillips to the defendants, and rested; upon 
which there was a finding and judgment for defendants, 
and plaintiffs bring the case here for review. 

The plaintiffs insist that under the pleadings and 
evidence the defendants had no case. That the answer 
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set up an equitable claim to the land in controversy 
under an alleged written contract or agreement, and that 
the parol evidence tending to show a variance of the writ- 
ing was not admissible. In other words that defendants 
pleaded an agreement in writing and undertook to sup- 
plement it by a subsequent verbal change of that contract. 
That ‘‘the answer set forth an absolute independent 
written agreement, and the defendants could not at the 
trial graft thereon any verbal agreement.’’ This is un- 
doubtedly true. Parties may modify or change a 
written agreement by parol upon proper consideration ; 
but when a suit is founded alone on written agreement, 
parol evidence will not be admitted to vary the contract 
declared on. <A recovery, if at all, must be on the con- 
tract set forth in the petition. So when the petition 
is based on a parol contract, a written agreement under- 
taking to vary or modify the verbal, will not be admitted 
in evidence. In other words parties must stand or fall 
upon their pleading and will not be permitted at the 
trial by evidence to blend the two ‘‘and graft the verbal 
on the written contract.”” Jfenning v. United States 
Ins. Co., 47 Mo. 425; Stix v. Matthews, 75 Mo. 96; Weil 
». Posten, 77 Mo. 284; Clements v. Yeates, 69 Mo. 623. 
The question arises as to the answer in this case. 
What does it plead in defence? Does it base the defence 
on the written contract alone? Let us see. It first 
places the defence on a certain letter from Foster Ray to 
Thomas Phillips, whereby, it is alleged that the former 
made a proposition to the latter for the sale of the land 
in controversy upon certain conditions. It is then further 
alleged that afterwards the parties came together person- 
ally; that Phillips accepted verbally the written propo- 
sition of sale; and that the sale was consummated by 
a payment of the purchase money and a promise on the 
part of Ray to execute and deliver a deed thereto, and 
by a subsequent possession of the land by Phillips’ 
grantee. This is the pleading in substance. It does not 
purport to alone set up the letter as a written contract, 
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but only as a part of the contract, only as a proposition of 
sale; and then pleads the balance of the contract, the 
acceptance of the proposition ; payment of the purchase 
money ; the promise of a conveyance and the subsequent 
possession. Thus undertaking to set out a complete 
contract—partly written and part oral—as a defence to 
the action. It is an effort to ‘‘graft the verbal on the 
prior written contract’’ in the pleading, so that the 
proof might be admissible, and we think it is success- 
fully done. If true the answer sets up a complete 
defence. 

As to the evidence, that is another question. The 
evidence offered was admissible under the answer and 
certainly tended to prove its allegations; whether suffi- 
cient to do so, is not for us to determine. The trial court 
concluded that it was, and that is an end of the question 
of fact as far this courtis concerned. This disposes of the 
ease. It is not necessary to refer to other questions 
‘aised, and the judgment of the circuit court is affirmed. 
All concur, except Hough, C. J., absent. 





JANTZEN 0. THE WaBaAsH, St. Lours & Pactric Ratt 
way Company, Appellant. 


1. Railroads; KILLING STOCK: STATEMENT. A statement under R. S., 
§ 809, for double damages for killing plaintiff’s cow which alleges 
that she strayed upon the track at a point ‘‘one mile eastwardly 
from Harlem depot, where the road passes through and along unin- 
closed lands, where there were no fences on the sides of the road as 
required by law, and where said defendant has not erected or main- 
tained lawful fences on the sides of said railroad,” and was there 
killed, reasonably excludes the inference that she came on the track 
at a public crossing or in an incorporated town or city, and suffi- 
ciently alleges that she was killed by reason of the failure to fence. 


: EVIDENCE. Where it appears from the evidence that 
the blood and carcass of the animal are found upon the track at a 
point which was not but should have been fenced, it will be pre- 
sumed in the absence of evidence to the contrary, that it entered 
upon the track at that point. 
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Appeal from Clay Circuit Court.—Hon. G. W. Dunn, 
Judge. 

































| AFFIRMED. 
| Wells H. Blodgett and Geo. 8S. Grover for appellant. 


| (1) The statement is fatally defective. It does not 
show that the animal came upon the defendant’s track at a 
point other than a public crossing, or within the.switch lim- 
its of a station or an incorporated town. Davis v. M., K. & 
T. Ry., 65 Mo. 441; Rowland v. St. L., I. M. & 8. Ry., 73 
Mo. 619; Sullivan v. Hannibal & St. J. Ry., 72 Mo. 195; 
Asher v. H. & St. J. Ry., 79 Mo. 482; Hudgens v. H. & 
St. J. Ry., 79 Mo. 418. It fails to state that the animal 
was killed by reason of the failure of defendant to fence 
its track at a point where such fences were required by 
law to be erected or maintained. For all that appears in 
the statement, the injury may have occurred at a cross- 
ing or within the switch or corporate limits of a station 
or town. Luckie v. C. & A. Ry., 67 Mo. 245; Cunning- 
ham v. H. & St. J. Ry., 7 Mo. 202; Sloan v. Mo. Pa- 
cific Ry., 74 Mo. 48; Bates ov. St. L., 1. M. & S. Ry., 74 
Mo. 60; Johnson v. St. L., K. C1 & N. Ry., 76 Mo. 553. 
(2) There was a complete failure of proof in this case. 
It was not shown by the evidence where the animal got 
upon defendant's track. The place where it got upon the 
track is the thing to be considered. G. W. 2. R. v. Morth- 
land, 30 Ill. 451; Shearman & Redfield on Neg., 3d Ed., 
§ 462, p. 544; Cecil vo. P. R. R., 47 Mo. 246; Witthouse 
vo A.& P. R. R., 64 Mo. 523; Snider v. St. L,I. M. & 8. 
Ry., 73 Mo. 465 ; Bates v. St. L., I. M. &S. Ry., 74 Mo. 60. 


Henry Smith for respondent. 


The statement is sufficient. It was filed before a jus- 
tice of the peace, where plaintiff had judgment by de- 
fault. Defendant appeared in the circuit court and went 
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to trial without objecting to the statement. If it is suffi- 
ciently specific to be a bar to another action, it is good after 
verdict. Jba v. Railroad Co., 45 Mo. 469; Norton >». 
Railroad Co., 48 Mo. 387; Wood v. Railroad Co., 58 Mo. 
109; Cummins v. Railroad Co., 70 Mo. 570. In the fol- 
lowing cases the statements were held sufficient, although 
they did not negative the fact that the place where the 
stock was killed was not a public crossing, switch limits, 
or an incorporated town: Bowen v. H. & St. J. R. R., 
75 Mo. 426; Snider v. I. M. R. R.,73 Mo. 465; Williams 
». M. P. R. R., 74 Mo. 453; Rozelle v. H. & St. J. R. R., 
79 Mo. 349; Wymore v. H. & St. J. R. R., 79 Mo. 247; 
Cowan v. St. L. R. R., 80 Mo. 423. This statement meets 
all the conditions required in section 809, and ‘‘its aver- 
ments if not equivalent to such an allegation, will at 
least warrant an inference that the cow got upon the 
track by reason of the failure to fence,’’ and not ata 
crossing, which is not required by law to be fenced. 
Edwards v. K. C. & C. R. R., 74 Mo. 117; Razor v. I. 
M. R. R., 73 Mo. 471; Bowen v. H. & St. J. R. R., supra. 
The presumption of fact is that the cow came upon the 
track and was injured where the blood and hair marks 
were. To show the contrary is a matter of defence. 


Martin, C.—The plaintiff obtained a judgment be- 
fore a justice of the peace against the defendant under 
section 809, Rev. Stat. 1879, for the killing of a cow. 
This judgment was rendered upon a default from which 
the defendant appealed. The case was tried in the cir- 
cuit court without jury assistance, and the plaintiff in 
that court obtained judgment in the sum of $35, from 
which the defendant appeals. 

The defendant objects to the sufficiency of the state- 
ment, claiming that it fails to show that the animal came 
upon the track of the road at a point other than a public 
crossing or incorporated town or city. This objection is 
not well taken. The complaint recites that the cow 
strayed in and upon the track at a point ‘‘ one mile east- 
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wardly from Harlem depot, where the road passes 
through and along uninclosed lands, where there were no 
fences on the sides of the road as ‘required by law and 
where said defendant has not erected or maintained 
lawful fences on the sides of said railroad.’’ These alle- 
gations reasonably excluded any inference pointing to 
depots or incorporated limits. The inference is equally 
strong that the cow was killed by reason of the de- 
fendant’s failure to fence. It is alleged that the cow 
strayed upon the road at a point where the road was 
not but should have been fenced, and was killed at that 
point. 

It is, also, objected that the evidence fails to show 
that the cow entered upon the road at the point where 
she was killed, and where it is alleged there should have 
been a fence. I am unable to appreciate the point of 
this objection in any case where the evidence discloses a 
killing at a point not fenced, but required to be fenced, 
in the absence of any evidence of a trespass by the stock. 
The fact that cattle stray upon a railroad, at a crossing 
for instance, which the law does not require to be fenced, 
but are not injured there, affords no defence to any injury 
of them on the road beyond the limits of the crossing. 
How can they from the crossing reach any point on the 
track beyond the limits of the crossing, if the sides of 
the highway crossing the track are protected with lawful 
fences and cattle guards so as to prevent them from 
reaching the point of injury? Manifestly they can do 
this only by commission of a trespass—a thing to be 
proved and not presumed. 

There is no express statement in the testimony that 
the cow entered upon the track where she was killed. 
But the facts appear in evidence that her hair and blood 
and carcass were found on the track at a point which was 
not, but should have been, fenced. In the absence of 
evidence to the contrary the natural inference is that she 
entered upon the track at that point, not that she entered 
upon the track ata highway crossing and jumped over 
fences and cattle guards to get there. 
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Judgment affirmed. All concur, except Hough, C. J., 


absent. 


1. 


or 


- 








Jackson et al., Appellants, v. HARDIN et al. 


Will, Capacity to Make. One who iscapable of comprehending 
all his property and all the persons who reasonably come within 
the range of his bounty, and who has sufficient intelligence to un- 
derstand his ordinary business and to know what disposition he is 
making of his property, has sufficient capacity to make a will. 


———. One may be capable of making a will, and yet be incapable 
of making a contract or managing his estate. 


Will, Contest concerning: PRESUMPTION: BURDEN OF PROOF. 
The law presumes that a testator was possessed of a sound and 
disposing mind, and it rests upon him who disputes the validity of 
the will to overcome this presumption by persuasive evidence. 


Will, Determining Validity of: DUTY OF COURT AND JuRY. In 
determining the validity of a will it is unsafe for courts and juries 
to look to its equities, lest they fall into the greater mischief of 
making wills for other people. 


Will: UNDUE INFLUENCE. The influence exerted upon a testator 
which would be sufficient to invalidate his will must be such as 
amounts to over-persuasion, coercion or force, destroying his free 
agency or will-power, and not merely the influence of affection or 
attachment, or the desire of gratifying the wishes of one beloved, 
respected and trusted by the testator. 


The testator in this case held to have been possessed of a sound 
and disposing mind, and free from undue influence in making his 
will. 

Practice : PROVINCE OF JURY : DUTY OF COURT TO DIRECT A VERDICT. 
Where there are facts established from which the jury may rea- 
sonably draw legitimate inferences tending to sustain an issue, the 
court should not interfere. But, where the evidence is such that it 
would be the plain duty of the trial judge to set aside the verdict as 
unsupported by the evidence, it is his duty and prerogative to 
interfere before submissidn, and direct a verdict for defendant. 


Pleading: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidence 
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against all. But where the petition only charges undue influence 
as to a part of the defendants, the proof will be restricted to its 
averments. 







Practice: EVIDENCE. Where the trial court refuses to allow a wit- 
ness to testify, the party introducing him should state what he 
desired to prove by the witness, otherwise it cannot be known 
whether the evidence sought to be introduced is material and 
competent, and the Supreme Court will not review the action of 
the lower court. 
























10. Will: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court, 
under the provisions of R. S., sec. 3776, will enter the proper 
judgment. 


Appeal from Randolph Circuit Court.—Hon. G. H. 
BuRCKHARTT, Judge. 


AFFIRMED. 
H. 8. Priest for appellants. 


(1) There was evidence sufficient to go to the jury 
upon the question of the want of testamentary capacity 
of the testator. Benoist v. Murrin, 58 Mo. 307; Young 
v. Ridenbaugh, 67 Mo. 574; 1 Redfield Wills, 520-1. (2) 
If the testimony of Mrs. Jackson be true (and that was a 
question for the jury to determine), the testator was 
influenced in making the will, as to her, by a delusion. 
Benoist v. Murrin, 58 Mo. 307. (3) It was a question 
for the jury to determine, whether the will was attested 
by the attesting witnesses, Powell and George, in the 
conscious presence of the testator. Odenweider v. Scorr, 
8 Mo. App. 458; Downie’s Will, 42 Wis. 66. (4) The 
evidence tended fairly to show a confidential relation 
between the testator and James H. Hardin, and that he 
aided in procuring the will and wording it, and advised 
what changes the testator desired to make, and was 
benefited by it as executor, and by the exclusion of these 
appellants. The burden of proving fairness in the will 
and the non-abuse by James H. Hardin of the testator’s 
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confidence was upon the respondents, and this was a 
question for the jury. Harvey v. Sullens, 56 Mo. 372; 
Young v. Ridenbaugh, 67 Mo. 574. 


W. A. Martin, also, for appellants. 


The court erred in refusing to allow the witness, 
Mrs. Mary E. Herold, to testify as to what she had 
heard any of defendants say about the second will being 
made to make John equal with the other children, and 
as to what she had heard her brother John say as to the 
will being changed in consequence of dower to her 
step-mother. The declarations of a party to the record 
are admissible against him or one identified in interest 
with him. 1 Greenleaf Ev. (10 Ed.), pp. 247, 248, 249, 
secs. 171, 172; Armstrong v. Farras, 8 Mo. 627; Herst 
». Robinson, 13 Mo. 82; Allen v. Allen, 26 Mo. 327. 
The court, also, erred in allowing defendants to ask the 
same witness if her father did not loan her husband a 
large amount of money that was never paid back. There 
were three things upon which the jury should have been 
allowed to pass. First, was the will executed in the 
manner prescribed by the statute? Second, was the 
testator of sound and disposing mind when he made his 
will? Third, was the execution of the will the result of 
undue influence exerted by J. H. and Ben. T. Hardin? 
The court erred in sustaining the demurrer to plaintiffs’ 
evidence. Buesching v. Gas Light Co., 73 Mo. 219. In 
order to sustain the demurrer the evidence must not only 
be weak, but in fact there must be no evidence. Rovwt- 
song v. Pacific Railroad, 45 Mo. 236. The right to 
dictate in advance what the finding of the jury shall 
be does not follow from the right of the court to review 
the finding. Lockwood v. Atlantic Mutual Ins. Co., 47 
Mo. 50. Has not this court universally held that if 
there is any evidence it must go to the jury, who are the 
exclusive judges of its weight and sufficiency, however 
slight it may be, and whether direct or inferential? 
VoL, 83—12. 
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Chamberlain v. Smith, 1 Mo. 482; Labeaum v. Dodies, 
1 Mo. 618; Speed v. Herrin, 4 Mo. 356; Obuchon v. 
Boone, 10 Mo. 442; Robins v. Alton Marine Fire Ins. 
Co., 12 Mo. 380; McFarland v. Bellows, 49 Mo. 311; 
Holiday v. Jones, 59 Mo. 482; Grady v. American 
Central Ins. Co., 60 Mo. 116. 


John F. Williams, S. C. Major, H. M. Porter and 
Ben. T. Hardin for respondents. 


(1) The first point in issue in this case is the charge 
of undue influence on the part of Jas. H. Hardin and 
Ben. T. Hardin. On this point the following authorities 
are cited: Rankin v. Rankin, 61 Mo. 295; Higgins ». 
Carlton, 28 Md., published in 8 vol. Am. L. Reg., p. 255 ; 
Clark v. Davis, 3 Am. L. Reg., p. 376; Redfield’s Am. 
Will Cases, p. 259; Brinkman v. Rueggesick, 71 Mo. 
556; Tingley v. Cowgill, 48 Mo. 291. (2) The second 
point in issue is as to the capacity of the testator to make 
a will. We cite the following authorities: Harvey ». 
Sullens’ heirs, 56 Mo. 372; Benoist v. Murrin, 58 Mo. 
307; Clark v. Davis, 3 Am. L. Reg., 376; Ray, Med. Jur. 
313 & n.; Redfield on Wills, chap. 4, sec. 10; Z’hompson 
». Kyner, 65 Pa. St. 368; Stubbs v. Houston, 33 Ala. 
555; Brinkman v. Rueggesick, 71 Mo. 553; Appleby ov. 
Brock, 76 Mo. 314. (3) The third point in the case is as 
to the action of the court in sustaining the demurrer to 
the plaintiffs’ evidence. On this point we cite the 
following authorities: Boyer v. Dively, 58 Mo. 510; 
Young v. Ridenbaugh, 67 Mo. 574; Appleby v. Brock, 
76 Mo. 314; Boland v. Mo. R. Co., 36 Mo. 484, 491; 
Myer v. Pacific R. R. Co., 40 Mo. 151; Clark v. Han- 
nibal, &c., R. Co., 36 Mo. 202, 217; Lee v. David, 11 
Mo. 114, 116; Callahan v. Warne, 40 Mo. 131; Vinton »v. 
Schwab, 32 Vt. 612; Thompson On Charging the Jury, p. 
44; Chandler v. Von Roeder, 24 How. (U. 8.) 227; 
Commissioners v. Clark, 94 U. 8. 278, 284. 


Purips, C.—This is a petition to contest the validity 
of the published will of Ben. Hardin, deceased. The 
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plantiffs, Susan Jackson and Mary Herold, are daugh- 
ters of the testator and the defendants are his other 
children. The will was executed on the 26th day of 
August, 1879, and the testator died on the 31st day of 
said month. 

The provisions of the will were as follows: First, to 
his wife he gave during her natural life all that the 
statute of the state allowed her, and at her death to 
revert back to the estate to go as thereinafter directed as 
to the remainder of his estate. Second, directed and 
authorized his executor to convert the balance of the 
property into money. Third, directed that out of the 
estate his daughter, Catherine, should be educated as 
his older daughters had been and a like provision for the 
education of his son, George, such as his other brothers 
had received. Fourth, to his daughter, Susan Jackson, 
he gave nothing, as she had already received twenty- 
three hundred dollars. Fifth, for his daughter, Mary 
Herold, he directed that the sum of five hundred dollars 
be set apart and the interest paid her annually thereon. 
Sixth, the residue of his property he directed should be 
divided equally among the rest of his children. Seventh, 
in the event of George or Catherine dying without issue 
he directed that their portion should be divided equally 
among his children, only in the same manner as provided 
for the remaiuder of the estate. 

The’ validity of the testament is assailed on two 
grounds: First, for the want of sound mind aud mem- 
ory. Second, because of his enfeebled condition conse- 
quent upon old age and sickness, the will was procured 
through the undue influence, fraud and artifice of the de- 
fendants, James H. and Ben. T. Hardin. The cause was 
submitted on proper issues for trial before a jury. On 
the conclusion of the plaintiffs’ evidence the court sus- 
tained a demurrer to the same and directed the jury 
to return a verdict for defendants, which was accordingly 
done. The plaintiffs have brought the case here on 


appeal. 
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I Redfield on the Law of Wills (Vol. I, p. 124) 
says: ‘‘ We have no instruments by which we can assume 
the extent of mental capacity. Each case will have to 
be decided upon its own peculiar facts and circumstances, 
and somewhat too upon the peculiar bias and theory of 
the triers of the fact. It is impossible they (the decisions) 
should be consistent when they have to be made by such a 
variety of courts acting upon such a contrariety of facts 
and circumstances. The result of the best considered 
cases upon the subject seems to put the quantum of 
understanding requisite to the valid execution of a will 
upon the basis of knowing and comprehending the trans- 
action, or, in popular phrase, that the testator should, at 
the time of executing the will, know and understand 
what he was about.”’ 

In Benoist v. Murrin, 58 Mo. 322, this court through 
Wagner, J., laid down the following rule: ‘‘A disposing 
mind and memory may be said to be one which is capa- 
ble of presenting to the testator all his property, and all 
the persons who come reasonably within the range of his 
bounty, and if a person has sufficient understanding and 
intelligence, to understand his ordinary business, and to 
understand what disposition he is making of his prop- 
erty, then he has sufficient capacity to make a will;”’ 
citing Converse v. Converse, 21 Vt. 168, which declares 
that if the deceased was, at the time, capable of under- 
standing the nature of the business and the elements 
of the will, that is, the nature and extent of his property 
and the persons to whom he meant to convey it and the 
mode of disposition, it is sufficient. And in Brinkman 
vo. Rueggesick,71 Mo. 556, Napton, J., said: ‘‘It is con- 
ceded in most of the cases that a man may be capable of 
making a will, and yet incapable of making a contract, or 
managing his estate.”’ 

Applying these established standards to the facts of 
this case, did the plaintiffs on the issue of mental in- 
capacity make out a prima facie case? The evidence 
showed that, at the time of the execution of this will, 
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the testator was about 69 years old. For many years he 
had suffered from asthma and at times with dyspepsia. 
His physical condition was weak and he was naturally 
irritable. He had been prostrate in bed for two or more 
weeks and his life was despaired of; yet the evidence 
showed that he was a man of great tenacity of purpose 
and self-assertion; and there is nothing in the evidence 
to indicate that he had lost either the ambition to exer- 
cise dominion over his property, or interest in its man- 
agement. He was possessed of memory and reason, and 
seemed to comprehend all his property, as well as the 
persons who were the subjects of his bounty. Mr. Powell 
who drafted the will testified in substance that when 
he arrived at the house the defendant, James Hardin, told 
him that his father wished to make a change in his will, 
and also what the change was. But when he reached the 
testator he seemed to comprehend precisely what change 
he desired and told him what he wanted done. Witness 
said: ‘‘I questioned him until I ascertained what he 
wanted done and made such changes in the old will as 
he directed. I copied such parts of the old will as suited 
him; when I came to any thing I did not understand, I 
asked the old gentleman; he said he did not want his 
wife’s children by a former husband to inherit any portion 
of his property. As a general thing I think he trans- 
acted his own business. He was a man of that character.”’ 

It is true, he was at the time quite ill and suffering 
from nausea at the stomach, so that he made several 
unsuccessful attempts to attach his signature to the will 
before it was executed. But as proof that he compre- 
hended what he was doing, he said to Mr. Powell, ‘‘not 
to be impatient, he would feel better directly and then he 
would sign it.’ The other attesting witness, Mr. George, 
who had known the testator well for many years, testi- 
fied that at the time of the execution of the will, ‘“‘his 
mind seemed to be as good as it ever was; his will 
power and determination were as strong; he ruled in his 
own family.”’ 
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The law presumes that the testator was possessed of 
a sound and disposing mind. And after the statements 
made by the attesting witnesses, the burden of proof 
rested on the contestants to overcome this presumption 
by persuasive evidence. The plaintiffs called neither the 
family physician nor any of the neighbors, nor other 
disinterested person, to speak to the mental condition of 
the testator. Plaintiffs’ testimony: The only instance 
given of his mental aberration is found in the statement 
of Mrs. Herold. She stated that the day before the will 
was executed, her father was drowsy and that when her 
sister, Mrs. Jackson, went to leave, ‘‘she shook hands 
with Pa and told him good-bye, and shortly after that 
Pa roused up and asked if any one had gone. At 
that time appeared delirious. He made a will the 
day before.’’ This occurrence was a day or two before 
the will in question was made. It was, in itself, of too 
little moment to predicate any reasonable basis of his 
mental condition at the time he suggested the change in 
his former will and executed the last. James Hardin 
testified that he saw his father Friday and Monday 
before he died. ‘‘He knew me and I did not see any 
difference in him mentally.’’ His widow testified: ‘‘He 
was of sound mind up to the time of his death; my hus- 
band was a man of strong will; his children never dared 
to cross his will.’’ 

The other circumstances relied on to show a clouded 
memory and imbecile intellect are as follows: In the 
spring of 1879 he had a lease toa certain mining property 
drawn up. This he had changed two or three times and 
finally did not execute it at all. This at best was but 
evidence of fickleness and caprice. If men’s wills are to 
be broken on account of such temper and acts, not only 
would old men generally, but, I fear, many young men 
could, be held legally incompetent to make any sort of 
contract. What his characteristics in this regard had 
been hitherto is not developed in the evidence so as to 
give any significance to this isolated instance. The other 
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circumstance relied on as proof of his lack of memory is 
that he asked his son-in-law, Downing, for money which 
had already been paid. This evidence came second-handed 
through a witness who heard Downing say so. What the 
testator would have said in explanation, or what the pe- 
culiar circumstances were, or whether Downing told the 
truth about the first payment are matters of conjecture. 
A single occurrence of this character is too common in 
the affairs of business men to constitute any solid founda- 
tion for annulling a solemn testament. 

It is further claimed that the testator labored under 
insane delusions. The proof of this rests on the evidence 
of Mrs. Jackson, one of the contestants, who testified in 
contradiction of the statement of the testator in his will, 
that he never gave her the sum of $2,300. It is not ob- 
vious how this misstatement of a fact, if it be one, would 
indicate hallucination or insane delusion. But there are 
facts in the record which may satisfactorily explain this 
matter. There was a coal mine concern in Randolph 
county in which the testator was concerned, known as the 
‘Jackson Coal and Mining Co.’’ This Mrs. Jackson’s 
husband seems to have been concerned in it. The wit- 
ness, Bell, who testified on behalf of plaintiffs, stated 
that the testator loaned this company $1,000, and the 
company owed him in addition the sum of $800—making 
a sum total of $1,800. What became of this advance- 
ment? The inventory of the testator’s estate in evidence 
shows in detail all the property, real and personal, of the 
testator at the time of his death, but this advancement to 
the coal company does not appear: and it is to be pre- 
sumed that, had it been repaid to the testator in his 
lifetime, the witness Bell, who was president of the 
concern, with the books in court, would have been drawn 
out on that subject by plaintiff’s counsel. If the $475 
paid by testator. for Mrs. Jackson’s piano and other 
property, admitted by her to have been given her by her 
father, be added to said $1,800, the aggregate would 
amount tos out the sum of $2,300. It is not unreas- 
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onable, but altogether probable, that Mr. Hardin regarded 
that as an investment made for Mrs. Jackson’s husband, 
and so charged her therewith. This may have been un- 
just to her, but in determining the validity of a will it is 
quite unsafe to look to its equities, lest courts and juries 
fall into the greater mischief of making wills for other 
people. 

Be the truth of this matter as it may, no court would 
be justified in setting aside the testament of such a man 
as this record shows Mr. Hardin was on such a mere im- 
putation. When this opinion was first presented, I was 
misled by a confusion of statement of respondents in 
confounding the case of Mrs. Herold with that of Mrs. 
Jackson. The facts touching the relation between the 
testator and his sons-in-law show clearly enough a dis- 
position on his part to regard his daughters as justly 
chargeable with what he had lost through their husbands. 

II. The undue influence relied on is imputed to the 
defendants, James and Ben. T. Hardin. It does not ap- 
pear that either of them said anything to their father 
about making the change in question in the will. At the 
uttermost, it is but conjectural that they held an inter- 
view with him touching the matter. There is nothing in 
the record to indicate that any improper influence was 
exercised over the testator in procuring the will made 
a few days prior to the one in litigation. The only change, 
so far as I can gather from the record, made in the for- 
mer will was to prevent the reversionary interest in 
that portion of the property willed to the wife from going, 
after her death, to her children by a former husband. 
This being the case, how are these contestants injured 
by the last will? They get the same under the existing 
will as under that revoked. May it not, therefore, be 
said of their contention: Rixvatur de lana caprina, they 
complain about goat’s wool? The complaint made of this 
feature to the former will was by John Hardin, and not 
James or Ben. James, it is true, seems to have known 
that his father proposed to make the change. But who 
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suggested it is but conjectural. The witness, Powell, tes- 
tified that the testator seemed to understand what the 
change desired was and he wrote it according to his 
direction. He read the will by paragraphs to him as 
written, and he approved it seriatim. Even had the 
designated defendants suggested the change to their 
father, and suggested reasons why his estate should not 
ultimately go to alien blood, the integrity of the act could 
not well be questioned. It is true, these two defendants 
were in the room when the will was drawn, but they said 
nothing; and there was nothing secret or exclusive at- 
tending the transaction. James had been the agent in 
some transactions for his father and doubtless enjoyed 
his confidence. In this there was certainly nothing un- 
natural or suspicious. The influence acquired by a child 
over a parent through offices of kindness and an exhibi- 
tion of a capacity for business and the quality of good 
judgment is not reprehensible. The influence denounced 
by law must be such as amounts to over-persuasion, coer- 
cion or force, destroying the free agency and will-power 
of the testator. It must not be merely the influence of 
affection or attachment, nor the desire of gratifying the 
wishes of one beloved, respected and trusted by the tes- 
tator. Rankin v. Rankin, 61 Mo. 295; Higgins v. Carl- 
ton, 28 Md. 118; 1 Redf. on Wills, p. 522, 3. 

While the extreme age, helplessness and consequent 
susceptibility of the testator are important factors in the 
ascertainment of the undue influence, yet it is not to be 
inferred from either age, sickness or debility of body 
if sufficient intelligence remains. Higgins v. Carlton, 
supra. It is evident from the record that the mental 
powers of the testator were clear enough to understand 
what he was doing; and to indulge the idea that his 
judgment in making this will was coerced or his free 
agency subverted, would be more fanciful than just or 
safe. As neither courts nor juries can make wills for 
men they ought to be careful in unmaking them. We 
are not unmindful, in upholding the action of the court 
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in taking this case from the jury, of the great importance 
of the trial courts not trenching upon the rightful prov- 
ince of the jury to determine and judge of the facts. 
Where there are facts established from which the jury 
may reasonably draw legitimate inferences tending to sus- 
tain an issue, the court should not interfere. But where 
the evidence is of that character that the trial judge 
would have a plain duty to perform in setting aside the 
verdict as unsupported by the evidence, it is his duty and 
his prerogative to interfere before submission to the jury 
and direct a verdict for the defendant. Powell v. Rail- 
road Co., 76 Mo. 84-5; Landis v. Hamilton, 77 Mo. 554. 
III. It is claimed, however, that the court erred in 
refusing to allow defendants’ witnesses to answer certain 
questions which might have developed additional evi- 
dence touching the issue of undue influence. The witness, 
Mrs. Herold, was asked to state: ‘‘What you heard any 
of the defendants say about second will being made to’ 
make John equal to the other children.”” And Asa C. 
Hardin was asked: ‘‘ What statement, if any, have you 
heard your brother, John, make in reference to this will 
to have it changed in consequence of the dower to your 
step-mother?’’ The general rule is that the admissions 
or statements of one of the parties to the record in an 
action of this character is admissible against all the de- 
fendants, because there isa jointinterest inall. 1 Greenl. 
Ev. secs. 171, 2, 4; Armstrong v. Farrar, 8 Mo. 627. 
But have not the plaintiffs, under the peculiar averments 
of the petition, excluded themselves from the operation 
of therule? The undue influence is limited to James and 
Ben. Hardin. Hapressio unius est exclusio alterius. 
The misconduct of no other party or person could be ex- 
pected to be inquired into under this limited averment. 
The plaintiffs have thus restricted the field of inquiry. 
The defendants could not be required to come prepared 
to investigate the conduct of any other persons. A party 
may be held to prove an unnecessary averment—as where 
he has averred more than was essential to the right of 
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recovery. Lindsay v. Davis, 30 Mo. 412. So, where he 
unnecessarily restricts the issues by his allegations he 
should be bound to the issue thus limited. Nor will he 
be allowed to predicate a recovery on one fact and prove 
another. Waldhier v. H. & St. J. R. R. Co.,71 Mo. 514; 
Nicholas, Shepherd & Co. v. Larkin, 79 Mo. 264. 

There is another reason why the matter here com- 
plained of should not constitute reversible error. The 
plaintiff should have gone further and stated what he 
proposed to prove so that the court could determine 
whether it was material. The case might be reversed on 
the naked refusal to permit an answer to this question, 
and on retrial it might appear that the matter elicited 
was wholly immaterial and incompetent. This principle 
is announced in the case of. Awll Savings Bank v. Aull, 
80 Mo. 199. Had the question been in such form as to 
disclose its materiality, as was the case in Armstrong v. 
’ Farrar, supra, this court might determine its admissi- 
bility. 

It follows from the foregoing review of this record 
that the action of the circuit court should be affirmed. 
It appears from the record that the judgment of the cir- 
cuit court was that plaintiffs take nothing by their writ 
and that defendants go thereof without day, ete. This 
was erroneous. Upon the issues of devisavit vel non the 
court should have established or rejected the will. The 
decree of dismissal must, therefore, be reversed. And 
this court, proceeding under section 3776, R. &., will 
enter a judgment that the paper writing admitted to pro- 
bate by the probate court of Randolph county as the will 
of Ben. Hardin, deceased, was the last will and testamen 
of said Ben. Hardin. All concur. 
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Rupe vy. Harvey et al., Appellants. 









Note, Action on: PLEADING. In an action on a note against the 
maker and endorsers,an allegation that on the day it became due the 
note was duly presented to the maker and that payment was refused 
is a sufficient averment of a demand and a refusal. 









Appeal. Nothing bout the record proper can, in the absence of a 
bill of exceptions, be reviewed on appeal.* 






Appeal from St. Louis Court of Appeals. 

























AFFIRMED. 
Lee & Chandler, for appeilant, Kerens. 
J. EH. McKeighan, for respondent. 


Martin, C.—This is an action to recover the amount 
which the plaintiff has paid as endorser on a promissory 
note of which the defendants are alleged to have been 
makers. The trial in the circuit court resulted in a judg- 
ment against Harvey by default. He does not appeal. 
The defendant Kerens prevailed before the jury. There- 
upon the plaintiff appealed to the court of appeals in 
which the judgment in favor of Kerens was reversed and 
the cause remanded for another trial. From this action 
of the court of appeals, said defendant brings the case 
here. * 

I have examined the evidence, instructions and 
rulings as contained in the abstracts and briefs, and 
have, also, considered the objections urged against the 
opinion rendered in the court of appeals, and have 
reached the conclusion, that the action of the court of 
appeals in reversing the judgment and remanding the 
cause .was proper. Accordingly the judgment of the 
court of appeals, for the reasons stated in its opinion, 
is affirmed. All concur. 





*These syllabi are taken from 12 Mo. App., pp. 578--t). 
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GIvENs, Appellant, v. Copp et al. 


Land: VENDEE: EQUITY OF REDEMPTION. One who goes into possession 
of land under an agreement with the owner to pay for the same 
within a specified time, and, at the expiration of the time limited, 
relinquishes possession without having paid anything under the 
agreement, has no equity of redemption and cannot compel specific 
performance of the agreement.* 


. Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
W. C. Marshall for appellant. 
D. T. Jewitt for respondents. 


Henry, J.—The court of appeals, in its opinion de- 
livered in this cause, affirming the judgment of the circuit 
court, gives a full and fair statement of the facts of the 
case, and concurring in the conclusion reached by that 
court, we affirm its judgment. 





Ames, Administratriz, v. ScupDER ef al. 


1. Will, Execution of: POWER IN TRUSTEE. Where trustees under a 
will are empowered ‘‘ to pay and discharge the several legacies * 
* * jin money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem to them “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. 

2. : : STATUTE OF FRAUDS. Under such a will, in order to 
vest title to particular land in a legatee, or to create a special trust in 
the trustees for such legatee in such lands as they may assign him in 
payment of his legacy, the divestiture or the trust must be declared 


*This syllabus is taken from 11 Mo. App., p. 601. 
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* These syllabi are taken from 11 Mo. App., pp. 168-9. 


by some memorandum in writing which will satisfy the statute of 
fraud. 


Equity: Practice. A court of equity in adjusting property rights 
must treat the titles as it finds them whether properly set forth in 
the pleadings or not. 


Trustees: COMPOUND INTEREST. Compound interest will not be 
charged against negligent trustees where the facts do not indicate a 
withdrawal of the funds from their legitimate channels of accumu- 
lation or a realization by the trustees of profits on the assets, 
and do not raise a presumption that the assets would have been 
increased by a more strict adherence by the trustees to their line 
of duty. 


Trustees’ Commissions. Commissions on cash disbursements 
duly approved will not be denied trustees where there is no such 
mismanagement as to cover upor diminish the fund and no appropri- 
ation of it or its proceeds by the trustees to their own use. 


Will: POWER IN TRUSTEES. Where a will empowers the trustees 
thereunder to set apart stocks to a legatee in lieu of other property, 
a designation or setting apart of such stocks by the trustees to such 
legatee vests the title thereto in him. 


Trustees, Discretion of: wiLt. Where the will places certain 
acts within the discretion of the trustees who have exercised that 
discretion and have consummated its purpose, courts of equity will 
not set aside and substitute their own discretion. 


Will: LeGaTEe. Where the value of property set apart to a legatee 
is not fixed in accordance with the will, such valuation may be cor- 
rected by a court of equity. 

Will: LEGATEE, ALLOTMENT TO. Where an allotment has been 


made, the legatee will be treated as the owner of the property thus 
allotted from that date until the sale by an order of the court.* 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


G. G. Vest and G. P. B. Jackson for Lucy V.§8 


Ames. 


Broadhead & Haeussler, Krum & Jonas, Douglas & 


Scudder and R. A. Campbell for W. H. Scudder and 
John A. Scudder. 
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Norton, J.—Henry Ames died in August, 1866, leav- 
ing a will in which, after making specific devises to his 
widow, he devised the entire remainder of his estate in 
trust to his brother, Edgar Ames, for the payment of 
certain bequests therein mentioned, among which was 
one to his son, Henry Ames, for $200,000 and another to 
his brother, Edgar Ames, for $100,000. Edgar Ames was 
made the executor of the will, and was vested with full 
and large powers, both as executor and trustee, as shown 
by the following extracts from said will: ‘I appoint my 
brother, Edgar Ames, executor of this my will, and I 
hereby give and grant unto the said Edgar Ames, both 
in his capacity as executor and also in his capacity as 
trustee hereunder, full power to transfer, sell and con- 
vey, by deed of general warranty or otherwise, any of my 
real or personal estate, or interest therein, from time 
to time, as he may see fit, to invest the proceeds 
thereof and change the investment at pleasure, and 
generally to manage the estate and property belonging 
to my estate as if they were his own, for the benefit of 
said trust; to arrange, compromise or compound any 
debts owing to me, or to the firm of Henry Ames & Co., 
in the manner he shall judge best; and I furthermore 
give him the power to pay and discharge the several 
legacies and bequests herein provided to be paid out of 
said trust fund in money or in real or personal property 
or both, in such manner and at such valuations as should 
appear to him fair and just. And in order that the 
estate so devised and bequeathed to him as trustee may 
be managed in the most efficient way to pay without 
detriment or sacrifice the several legacies and bequests, 
and that sufficient time be given to make the assets most 
productive, I hereby direct that, with the exception of 
the annuities to said John Bliss and to his wife, and said 
sum to said Judy, that, though said trustee is at liberty 
to pay said several legacies and bequests or any of them 
when he sees fit, yet he shall not be obliged to pay any of 
said legacies until after the expiration of five years from 
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the time of my death, and such payment, when made, 
shall be without interest on such bequests.’’ 

The will, also, provided in case of the death, disa- 
bility or refusal of Edgar Ames to act as executor, 
for the appointment of the defendants, John A. and 
William H. Scudder (or the survivor of them), as execu- 
tors and trustees. Edgar Ames qualified as executor of 
the will, but. died in December, 1867, without having 
paid any of the legacies. Upon his death John A. and 
William H. Scudder qualified as executors of the said 
will, and after paying off certain legacies having pri- 
ority over that of Henry Ames set apart to him cer- 
tain stocks and lands at a total valuation of $199,993.25. 
The plaintiff in this case became the administratrix of the 
estate of Edgar Ames and instituted this suit in the 
circuit court, alleging, among other things, that no part 
of the legacy of $100,000 to her intestate, Edgar Ames, 
had been paid; that the lands set apart to Henry Ames 
at a valuation of $140,798.25 were in fact worth $240,000 ; 
that the stocks set apart to him at a valuation of $44,320, 
were in fact worth $66,480. The petition prays that an 
account be taken of the trust estate, its nature and value, 
that a fair valuation be made under the order of the 
court, and that the defendants be ordered to set apart 
and deliver to the legal representative of Edgar Ames, 
deceased, the amount of said legacy with interest. 

Issues were made by answer and the case was sent to 
a referee, and the circuit court in its final decree approved 
and confirmed the action of the trustees as to the real 
estate set apart to Henry Ames, Jr., but disapproved and 
annulled their action in setting apart the stocks. From 
this decree both plaintiff and defendants appealed to the 
St. Louis court of appeals, which reversed the judgment and 
decree of the circuit court holding the setting apart of the 
real estate to Henry Ames to be null and void, and that 
the fair value of the stocks when they were allotted to 
him should be charged to him, but that he should be 
credited with all dividends realized up to the sale of the 
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stocks under the judgment of the circuit court, less the 
amount of his own purchases. 

From the judgment of the St. Louis court of appeals 
both parties appealed to this court, and after a careful 
examination of the record, briefs of counsel and authori- 
ties, and the well considered opinion of the court of 
appeals delivered by Lewis, P. J., we affirm the judgment 
of that court, and accept what is there said as a full and 
fair statement of the facts, and a correct application of the 
law to them. The opinion is reported in 11 Mo. App. 
168, in which the facts of the case are fully stated and 
the legal principles applicable to them so fully discussed 
as to render it unnecessary for us to write a mere formal 
opinion, merely to repeat in other language what has 
been so well said there. The judgment of the court of 
appeals is affirmed and the case remanded to that court, 
with directions to remand the cause to the circuit court, 
to be proceeded with according to the opinion by it ren- 
dered. All concur. 





THE Strate ex rel. WooLpripGE, Appellant, vo. Krucu- 
LER ef al. 


Appeal: AFFIDAVIT FOR. WHEN MUST BE FILED. An affidavit for an 


appeal from a judgment of the circuit court must be made in term ; 
if made in vacation the appeal will be dismissed. 


Appeal from Chariton Circuit Court-—Hon. G. D. Bur- 
GEss, Judge. 


APPEAL DISMISSED. 
Smith & Krauthoff for appellant. 


The appeal should not be dismissed. The statutory 
requirement that an affidavit for an appeal should be filed 
Vol. 88—13 
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at the term at which the appeal is taken may be waived 
by the respondent. Jacobs v, Morange, 1 Daly 523, 527. 
The statute governing the filing of bills of exceptions re- 
quires them to be filed at the term at which the same are 
taken ‘‘and not after.” R. S§., sec. 3636. But parties 
can, by consent, extend the time beyond the term. The 
same ruling should apply to perfecting an appeal. Pome- 
roy v. Selmes, 8 Mo. 727; Blankenship v. R. R., 48 Mo. 
376; Henze v. R. R., 71 Mo. 634; West v. Fowler, 55 
Mo. 300; 8. C., 59 Mo. 40. Besides the action of the re- 
spondents in filing an abstract and a brief upon the 
merits isa waiver of the point that the affidavit was not 
filed in term. Pearson v. Lovejoy, 53 Barb. 407; Stover 
». Ins. Co., 9 Abb. Pr. 23 and 27. 


A. W. Mullins with Chas. Hammond for respond- 
ents. 


The circuit court had no power to grant leave to the 
plaintiff to file an affidavit for the appeal in vacation after 
the adjournment of the court, nor to allow an appeal 
without the affidavit was first filed. R. S., sec. 3712; 
Randolph vo. Mauck, 68 Mo. 468; State ex rel. Partridge 
». Lewis, 71 Mo. 170; Staveley v. Kunkel, 27 Mo. 422; 
Pershing v. Canfield, 70 Mo. 140. 


Norton, J.—It is provided in section 3712, Rev. 
Stat., that no appeal shall be allowed, unless; First, it be 
made during the term at which the judgment or decision 
appealed from was rendered ; and, second, the appellant 
or his agent shall, during the same term, file in the court 
his affidavit stating that such appeal is not made for vexa- 
tion or delay, but because the affiant believes that the 
appellant is aggrieved by the judgment or decision of the 
court. 

The record in this case shows that no affidavit for ap- 
peal was filed during the term at which the judgment was 
rendered, but the affilavit was filed in vacation before the 
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clerk, and the appeal granted was conditioned on such 
filing. In this state of the record, the following authori- 
ties justify the dismissal of the appeal as requested by 
respondent, and it is hereby dismissed. Lengle v. Smith, 
48 Mo. 276; State ex rel. Partridge vo. Lewis, 71 Mo. 170; 
Clelland & Co. v. Shaw, 51 Mo. 440; Stavely v. Kunkel, 
27 Mo. 422. All concur. 





Smitu, Appellant, v. DUNKLIN CouNTY. 


1. Practice: INSTRUCTIONS: EXCEPTIONS. Where a case at law is 
tried before the court sitting as a jury, and no instructions are 
asked or given and no exceptions saved, there is no error review- 
able in the Supreme Court and the judgment of the circuit court 
should be affirmed, unless, perhaps, there should be no evidence at 
all to support the verdict. 


: EVIDENCE: EXCEPTIONS. To enable the appellant to avail 
himself of the errors of the trial court in admitting or rejecting 
evidence, the bill of exceptions must show that he excepted to the 
action of the court in admitting or rejecting the evidence at the 
time. 





Appeal from Dunklin Circuit Court.—Hon. R. P. 
OwEN, Judge. 


AFFIRMED. 
A. H. Smith for appellant. 
Taylor & Davis for respondent. 


Puitips, C.—This is an action by plaintiff, Jacob 
Smith, to recover from defendant, Dunklin county, the 
amounts alleged to be due and owing on certain bonds 
claimed to have been issued by the county. The answer, 
aiter making special denials of the allegations of the 
petition, pleaded matters of special defence. Much 
evidence was introduced pro and con. by the parties, 
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No instructions were asked, or given. The cause was 
tried by the court sitting as a jury. The bill of excep- 
tions shows that at the conclusion of the evidence, the 
court took the case under advisement, and afterward 
announced that the bonds read in evidence, claimed to 
be the bonds of the county, were rejected, on the ground 
that they did not establish any indebtedness of the 
county as such, as they did not purport to be the bonds 
of the county. The bill of exceptions then recites that 
‘thereupon the court rendered judgment against the 
plaintiff and in favor of defendant for his costs, holding 
that plaintiff was not entitled to recover on the evidence 
in the cause, to which plaintiff then and there excepted.”’ 

It has been repeatedly held by the Supreme Court 
that under the present practice act, where the case at 
law is tried before the court sitting as a jury, and no 
instructions are asked or given, and no exceptions saved, 
there is no error reviewable in this court, and the 
judgment of the circuit court should be affirmed; un- 
less, perhaps, there should be no evidence at all to 
support the verdict. Miller v. Breneke, ante, p. 163,and 
authorities cited. 

Equally well settled is it, that to enable appellant or 
plaintiff in error to avail himself of the errors of the 
trial court in admitting or rejecting evidence, the bill of 
exceptions must show that he excepted to the action of 
the court in admitting or rejecting the evidence com- 
plained of at the time. The bill of exceptions in this 
case fails to show that the plaintiff excepted, at the 
time, to the action of the court in rejecting any evidence 
offered by him. But it shows that, after the court held 
that on the evidence the plaintiff was not entitled to 
recover and rendered judgment in the case in favor of 
defendant, ‘‘the plaintiff then and there excepted.’’ 
The exception was after verdict rendered and judgment 
given, by the express recital of the bill of exceptions. 
The exception fairly seems to be to the action of the 
court in rendering judgment for the defendant. As is 
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said by Tompkins, Judge, in Randolph v. Alsey, 8 Mo. 
657: ‘*Exceptions to the opinion of the court must be 
taken in the progress of the trial, not after the trial.’’ In 
Waldo v. Russel, 5 Mo. 393, the plaintiff introduced sev- 
eral matters of evidence, the last of which was a certain 
sheriff’s deed. After the introduction of all the evidence, 
an objection was interposed in these words: ‘‘To the intro- 
duction of which to the jury as evidence in the above cause 
the defendant objected.”’ It did not say ‘‘ to the introduc- 
tion of all which evidence,’ and the court say: ‘‘The 
objection taken in a literal sense goes to the introduction 
of the deed only.”’ 

In Steamboat v. Smith, 10 Mo. 527, the only error 
complained of was as to the giving and refusing of 
instructions. After the court passed on the instructions, 
the bill of exceptions recited: ‘‘To which several decis- 
ions of the court, the defendant, by his counsel, excepted 
at the time.’’ This was held a good exception as to the 
giving and refusing of instructions. It went to the 
‘‘several’’ rulings of the court and covered all the 
instructions. But in Mattingly v. Moranville, 11 Mo. 
604, the same learned judge held that it is too late after the 
verdict to except to the giving of instructions. In Case 
». Fogg, 46 Mo. 44, 47, there was a general exception at 
the close of the bill. The court held it was too general 
and indefinite ‘‘to advise us of its application.’’ The 
court further say: ‘‘There is nothing technical in a 
bill of exceptions, but it must clearly and distinctly 
advise the appellate court not only of the proceedings 
before the trial court, but of each ruling of which appel- 
lant complains, and that such ruling was excepted to at 
the time. A party will not be permitted to lie by and 
let errors accumulate without objection, and, if he is 
defeated upon the main issues, to take advantage of 
them afterwards.’’ The case of Harrison v. Bartlett, 51 
Mo. 170, is even more pointed. In that case, at the 
end of the bill of exceptions, it was stated that, ‘‘to all 
the rulings, orders and judgment of the court, the 
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defendant excepted.’’ The court held it was insufficient : 
‘*The exception must be saved to the specific rulings in 
the progress of the cause.”’ 

The bill of exceptions under review does not, as in 
the case last cited, even state that plaintiff excepted to 
all the rulings and judgment of the court; but it shows 
merely that after judgment for defendant the plaintiff 
excepted in the language ‘‘to which plaintiff then and 
there excepted.’’ This, according to the decisions cited, 
is not sufficient. 

The judgment of the circuit court should, therefore, 
be affirmed. All concur, except Hough, C. J., absent. 








THE STATE Vv. HayDEN, Appellant. 


Criminal Law: MURDER: EVIDENCE. Where a defendant on trial for 
murder testifies that he killed the deceased to save his own life, it 
is error for the court to refuse to allow him to prove by other wit- 
nesses threats against his life made by deceased, and that the latter 
was a quarrelsome and dangerous man. 


Appeal from Dunklin Circuit Court.—Hon. H. H. Bxp- 
FORD, Special Judge. 


REVERSED. 
S. M. Chapman for appellant. 
D. H. MeIntyre, Attorney General, for the state. 


Henry, J.—The defendant was indicted at the No- 
vember term, 1883, of the circuit court of Dunklin county, 
charged with the murder of one Christopher L. Johnson, 
on the 13th day of June of that year. He pleaded not 
guilty, and on trial was convicted of murder in the first 
degree, and has prosecuted his appeal to this court. The 
defendant was introduced as a witness on his own behalf 
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and testified that he killed Johnson to save his own life. 
That he went to the house of deceased, who owed him, to 
get some money, and that as he approached the door de- 
ceased began to threaten him and made for his pistol, 
and said: ‘‘ You d-m son of a b-t-h, I will shoot your 
brains out,’’ and that these were the circumstances under 
which he killed him. He offered to prove by other wit- 
nesses threats made by deceased against his life, and 
that he was a quarrelsome and dangerous man, but the 
court excluded the evidence, and the Attorney General 
concedes that therein the court committed error, and we 
are all of the same opinion, except Hough, C. J., absent. 
The judgment is reversed and the cause remanded. 





LAFOLLETTE V. THompson, Appellant. 


Bill of Exceptions, Requisites of. There must be an entry of re- 
cord to make a bill of exceptions a part of the record in term time, 
and where leave is granted, with consent of parties, to file a bill in 
vacation, there must be some certificate on the bill itself, signed by 
the clerk, indicating the fact and date of filing, or some entry made 
by the clerk in the records of the court to that effect: 


Appeal from Cass Circuit Court.—Hon. N. M. Givan, 
Judge. 


AFFIRMED. 
F. P. Wright for appellant. 


Edwin Silver and Wooldridge & Daniel for re- 
spondent. 


Martin, C.—The plaintiff obtained a judgment 
against the defendant in the sum of $195, from which de- 
fendant has appealed. We are precluded from consider- 
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ing the questions raised at the trial, for the reason that 
the record fails to contain any bill of exceptions. 

The record discloses an order and consent of parties 
that a bill of exceptions may be filed twenty days after 
adjournment of the term. There is nothing of record, or 
on what purports to be a bill of exceptions, to indicate 
that it was ever filed at all. There must be an entry of 
record to make a bill of exceptions a part of the record. \ 
This is indispensable in term time. When leave is granted, 
with consent of parties, to file a bill in vacation, there 
must be some certificate on the bill itself, signed by the 
clerk, indicating the fact and date of filing, or some entry 
made by the clerk in the records of the court to that 
effect. Both of these requisites are wanting in the 
present case. The memorandum of attorneys written at 
the foot of the bill to the effect that the parties ‘‘ have 
agreed upon the foregoing bill of exceptions,’’ does not. 
help out the matter. That is addressed to the judge to 
inform him that he may sign the bill as settled and 
agreed upon between the parties. Besides, as there is 
nothing to connect the bill with the record, the memo- 
randum, equally with the supposed bill, is outside of it. 

As the verdict and judgment are supported by the 
petition, it only remains for us to affirm the action of the 
court below, which is accordingly done. All concur, ex- 
expt Hough, C. J., absent. 


Rime v. Hayes e/ al., Plaintiffs in error. 


Partnership: EVIDENCE. In an action to charge defendants as 
the partners of one S. who was not a party to the suit, statements of 
the latter made in the absence of defendants as to the existence of 
the partnership are not admissible in evidence to prove the same. 

: Even had S. been a party to the action, such state- 
ments of his as to the existence of the partnership made in the ab- 
sence of a co-defendant, would not have been admissible as against 
suchco-defendant. 
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8. Partners, Authority of. Partners, in the absence of their assent 
or subsequent ratification, cannot be bound by the acts of a co-part- 
ner done outside of the partnership business. 


4. Partners: HOLDING OUT TO PUBLIC as sUcCH. To render a person 
liable as a partner of another, it is not necessary that there be a 
partnership inter sese. It is sufficient to bind him, that he so acted 
and conducted himself towards the public as to induce a reasonable 
person to deal with him in the honest belief that such partnership 
existed. 





: EVIDENCE. Where plaintiff so seeks to charge one as a part- 
ner of another on the ground that he held himself out to the public 
as such partner, only such acts and declarations of the former as 
came to the knowledge of plaintiff before he dealt with him are 
admissible in evidence. 


Appeal from Cooper Circuit Court.—Hon. E. L. Ep- 
WARDS, Judge. 


REVERSED. 
Cosgrove & Johnston for plaintiffs in error. 


(1) The statements alleged to have been made to 
different witnesses by the members of the firm of Hayes, 
Eager & Co. were not communicated to defendant in 
error, if at all, until after he made the contract with 
Smith to do the work for which the suit was brought, 
and were, therefore, inadmissible in evidence. Smith’s 
Leading Cases (5 Amer. Ed., Hare & Wallace’s notes) pp. 
981, 982; Freeman v. Broomfield, 43 Mo. 391. A man 
cannot be made a partner against his will, or by accident. 
Baird ». Planque, 1 Foster & F. N. P. 334; Irving »v. 
Conklin, 36 Barb. 64; Osborne v. Brennan, 10 Amer. 
Dec. 614. General reputation of the manner of doing busi- 
ness on the part of Hayes, Eager & Co. is not competent 
to bind them. 1 Greenlf. Ev. § 52; Smith v. Griffin, 5 
Hill 336; Scott v. Blood, 16 Me. 196. (2) The question 
propounded to plaintiff by his counsel asking to whom he 
gave credit and whether he would have done the work on 
the credit of Smith was leading and improper. Dan- 
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Jorth v. Carter, 4 Ia. 235. (3) The instructions given on 
behalf of plaintiffs below are erroneous. They, especi- 
ally those numbered 1, 2 and 4, tell the jury, in 
substance, that the plaintiffs in error are liable to defend- 
ant in error, if their manner of dealing came to his knowl- 
edge, no matter when. This knowledge should have come 
to defendant in error before the contract with Smith was 
entered into. Time is material. 1 Smith’s Lead. Cases, 
pp. 981-2; Freeman v. Broomfield, 43 Mo. 391; Jrving v. 
Conklin, 36 Barb. 64; Osborne v. Brennan, 10 Am. Dec. 
614: (4) The instructions numbered 12, 13, 14, 15, 16, 18 
and 19, prayed by plaintiffs in error, should have been 
given. They presented the true issue to the jury. They 
were correct declarations of law. 


Draffen & Williams for defendants in error. 


The first point made by the plaintiffs in error simply 
goes to the weight of the evidence which was passed 
upon by the jury and will not be reviewed here. There is 
nothing in the point made about ‘‘general reputation”’ 
to establish partnership. No such evidence was given, 
and in the defendants’ 3d instruction the court expressly 
told the jury that it could not be proven in that manner. 
The evidence of other transactions at the same time, 
showing defendants were dealing as partners of Smith, 
and were so holding themselves out in the community was 
competent. Gates v. Watson, 54 Mo. 585; 2 Greenlf. Ev. 
(10 Ed.) § 583; Story on Part. (5th Ed.) §$ 64, 65. The ques- 
tion asked plaintiff as to the parties to whom he gave credit 
was proper and it was so ruled in Gafes v. Watson, 54 Mo. 
585; Rippey v. Hvans, 22 Mo. 157. The instructions 
given fully presented the law to the jury. There was no 
error in refusing those from 12 to 19 asked by defendants. 
‘“‘The number alone was sufficient to justify a court in 
refusing them.’’ Crawshaw v. Sumner, 56 Mo. 517. The 
defendants in addition to the principle upon which they 
were held liable below are also liable under the following 
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cases: Thomas v.. Moody, 12 Rep. 71; Clements v. Yates, 
3 App. Rep. 580. 


Puitips, C.—This action originated in a justice’s 
court, based on the following account filed with the 
justice : 

“J. R.SmiruH, W. C. Hayes and Wm. P. EaceEr, 

In account with Isaac RrmeEt. 
To hauling 902 railroad ties, at 7 cts. a tie...... $63.14”’ 


There was no service on the party, Smith, and the 
action was dismissed as to him. The defendant, Eager, 
was served with summons. An alias summons was issued 
and the defendant, Hayes, was brought in thereunder. 
Judgment in the justice’s court for plaintiff, and defend- 
ants appealed to the circuit court where, after one mistrial, 
the plaintiff again recovered judgment, and defendants 
prosecute this writ of error. 

The evidence showed that the firm of ‘* Hayes, Eager 
& Co.’ were in the spring of 1878 engaged in the busi- 
ness of general merchandise at the town of Overton ir 
Cooper county. The firm was composed of Wm. G. 
Hayes, Wm. P. Eager and H. Wooldridge. During that 
spring, about March and April, the said J. R. Simith- 
appeared in the neighborhood and circulated the fol- 
lowing hand bill: 


‘WANTED, 
100 TrE MAKERS. 


To make ties in Cooper and Moniteau counties, 
Mo. Will pay from 11 to 12} cents per tie; will 
pay every day or each week as desired. Cross at 
Rocheport and enquire for the tie works of 
Hayes, Eager & Co., eight miles below Over- 
ton, Cooper county, Mo. 

J. R. Smitm; Hayes, Eacer & Co.” 


Various parties applied to Smith and made contracts 
for getting out and hauling ties. Among them was 
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plaintiff, who did hauling to the amount claimed in his 
account. He seeks in this action to hold the defendants 
responsible for his work on the ground that they were 
partners with Smith in this matter. This the defendants 
resist on the ground that they were not such partners 
with Smith and had nothing to do with plaintiff’s con- 
tract. The plaintiff while not claiming the defendants - 
and Smith were partners inter sese, yet seeks to 
recover on the ground that they held themselves out to 
the community as such partners, and that plaintiff en- 
tered into the contract with Smith and performed the 
work sued for on the faith of the existence of such part- 
nership. Much evidence was offered, pro and con., touch- 
ing this issue, so much of which as bears on the error 
assigned will be noticed in the course of this opinion. 

I. As there was no sufficient evidence of the exis- 
tence of a partnership in fact between Smith and defend- 
ants in the tie business in question, the plaintiff sought to 
hold defendants liable on the ground that by their acts, 
conduct and declarations, they appeared before the 
public as such partners, and the plaintiff entered into the 
given contract and rendered the service sued for on the 


- faith of the fact that they were jointly interested with 


Smith. As proof touching the issue the plaintiff, over 
the objection of defendant, was permitted to introduce in 


_, evidence a conversation had between one Stock and said 


Smith in which Smith is alleged to have said: ‘‘Hayes 
Eager & Co. were in partnership with him,’’ and, per- 
haps, some other witness testified to other conversations 
had with Smith. Neither of defendants was present at 
such conversation. Upon what principle these statements 
were admitted against these defendants is not apparent. 
Smith was not a party to the record, and consequently the 
statement could not be admitted for the purpose of binding 
him. It was not competent against the defendants be- 
cause he was a stranger to the record. If it be defended 
as the statement or admission of a co-partner, on the 
idea that one partner is the agent of the others, it is 
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manifest the proposition assumes the very matter in 
controversy, to-wit: does the partnership exist? A fact 
to be found aliwnde by the jury. The injustice of this 
evidence becomes the more glaring when it is observed 
that its tendency was to establish the existence of a part- 
nership inter sese between defendants and Smith, where- 
as the court, on objection by plaintiff, excluded altogether 
the proffered evidence by defendants to show there was 
no such partnership in fact. Neither this, nor any other 
statement made by Smith, in the absence and without 
the sanction of defendants, had a tendency to prove that 
defendants held themselves out as partners of Smith. It 
was no declaration of theirs. 

This character of evidence has been uniformly repu- 
diated by the courts. Smith v. Hulett, 65 Ill. 495, is 
directly in point. It was an action of assumpsit com- 
menced against Smith, Bishop and Griffin. Smith and 
Bishop only were served. Griffin was not summoned, 
nor did he appear to the action. The effort was to charge 
Smith and Bishop by virtue of an alleged partnership be- 
tween them and Griffin. Much evidence, there as here, was 
introduced to establish the existence of the partnership. 
Against the defendants’ objection the declarations of 
Griffin were admitted to prove the fact of partnership. 
The court say: ‘‘ Griffin, although his name was included 
in the summons, never having been served with process, 
was not a party to the suit. No judgment could have 
been had against him. Nothing was required to be 
proved against him in order to sustain a judgment against 
him. If there had been, his admission would have been 
competent. But the proof was only to be made as 
against Smith and Bishop in order to recover a judgment 
against them. Although the partnership between the 
three was to be proved, it must have been done by com- 
petent evidence. As against Smith and Bishop the 
declarations of Griffin were not competent evidence to 
prove a partnership. One man can not thus affect another 
by his declarations. If Griffin had been a party to the 

















206 SUPREME COURT OF MISSOURI, 





Rimel v. Hayes. 





suit his declarations would have been admissible as against 
himself where material to obtain a judgment against him, 
but as he was not a party there is no ground upon which 
they could be let in to prove the fact of partnership.” 
Citing 1 Greenlf. Ev., 177; Degan v. Singer, 41 Ill. 28; 
Dutton v. Woodman, 9 Cush. 256; Robbins v. Willard, 6 
Pick. 464. In Freeman v. Bloomfield, 43 Mo. 393, it 
seems to have been taken nem. con. that such ‘declaration ~ 
alone if actually made can in no way bind’’ the defend- 
ants. It would be not only unjust, but liable to grossest 
abuse toadmit the declarations of an irresponsible imputed 
partner, not sued even, to fix upon others the fact of a 
partnership with himself. 

II. In two or more instances plaintiff introduced 
evidence of the acts and statements of said Wooldridge, 
touching the hauling and paying for ties without, per- 
haps, sufficiently connecting the defendants therewith. 
Wooldridge was not a party to this suit. He is not even 
named in the account exhibited by plaintiff as the basis 
of his statement. It is true the evidence discloses that he 
was a member of the mercantile firm of Hayes, Eager 
& Co. But his power and agency to bind his co-part- 
ners would, on well-settled principles, be limited to 
matters connected with such mercantile transactions. On 
the principles of law just applied to the statement of 
Smith, this evidence was incompetent, unless followed 
up with proof of the assent or ratification of the defend- 
ants. Freeman v. Bloomfield, 43 Mo. 393. 

The following instruction numbered 13, asked by the 
defendants, should have been given: 

‘*Tt isin evidence in this case that Wm. G. Hayes, W. 
P. Eager and H. H. Wooldridge were in the spring of 1878, 
partners in the mercantile business, and you are instructed 
that the acts and declarations of one of said partners in 
relation to the tie business will not bind the firm unless the 
other members of said tirm knew of said acts and declara- 
tions and assented thereto.” 

Ill. The defendants complain of the action of the 
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court in refusing to permit them to read in evidence the 
written agreement between them and Smith for the pur- 
pose of showing that in fact they were not partners. It 
was not necessary to enable plaintiff to maintain the 
action that there should have been a partnership in fact 
between the said parties. It was sufficient to bind them, 
that they should have so acted and conducted themselves 
toward the public as to induce a reasonable person to 
deal with Smith in the honest belief that they were part- 
ners in the given business. It is but just, however, where 
the court denies, as was done in this case, the right of 
defendants to show they are not partners in fact, that it 
should declare in explicit terms, by instruction, that there 
is no proof in the case of the existence of an actual part- 
nership between the parties. 

IV. When the plaintiff, Rimel, was on the witness 
stand testifying in his own behalf his counsel propounded 
to him the following question: ‘‘State upon whose 
credit you did this work?’ The court overruled defend- 
ants’ objection to this question. This is assigned for 
error. Under the circumstances of this case, we think 
the question and answer were admissible. Gates ». 

Watson, 54 Mo. 589. The plaintiff propounded the 
further question to this witness: ‘‘ Would you have done 
the work on the credit: of Smith?’’ The court admitted 
it, against the objection of defendants. We think this 
pressed the inquiry too far. The issue was, on what did 
the plaintiff rely, to whom did he give the credit? What 
he would or might have done is mere speculation. It is 
argumentative and immaterial. It presented an intan- 
gible issue wholly within the breast of the plaintiff which 
it was not possible for the defendants to disprove. 

V. Counsel for defendants have discussed the propo- 
sition that the acts, conduct and declarations of the 
defendants relied on by plaintiff to establish the partner- 
ship should have been limited to such acts,, etc., only as 
came to the knowledge of plaintiff before he entered into 
the contract and performed the work sued for. As ¢ 
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proposition of law this is correct. The doctrine which 
thus fixes upon parties a responsibility as partners when 
in reality they are not ‘‘is nothing more than an illustra- 
tion of the general principle of estoppel by conduct acted 
on by another.’’ Lindley on Part.,48. This author,page 
50, aptly expresses the rule thus: ‘‘No person can be 
fixed with liability on the ground that he has been held - 
out as a partner, unless two things concur, viz: First, 
the alleged act of holding out must have been done either 
by him or by his consent; and, secondly, it must have 
been known to the person seeking to avail himself of it. 
In the absence of the first of these requisites, whatever 
may have been done, cannot be imputed to the person 
sought to be made liable. And in the absence of the 
second, the person seeking to make him liable has not in 
any way been misled.”’ 

In Baird v. Planque, 1 Fos. and Fin. 344, it is 
succinctly stated: ‘Those acts are only to be considered 
as evidence rendering more likely the acts of holding out 
before the contract. The holding out which makes a 
man liable as partner must of course be before the con- 
tract.”? See also Palmer v. Pinkham, 37 Me. 252; Jrvin 
v. Conklin, 30 Barb. 64. It must stand with the logic of 
the doctrine of estoppel on which it is sought to fix the 
liability of these defendants that only such acts and 
declarations of the defendants as came to the knowledge 
of plaintiff before he acted are admissible. As is said by 
the court in Bowie v. Maddox, 29 Ga. 285: ‘Persons 
who are mere apparent partners, as distinguished from 
actual partners, are responsible as such only to those who 
have acted on the faith that the appearances were accord- 
ing to the reality. The whole foundation of holding such 
persons liable is good faith. There can be no breach of 
faith where no faith has been refused.’’ How many or 
which of the many incidents and acts tending to show a 
partnership between defendants and Smith put in evi- 
dence by plaintiff came to his knowledge before he made 
the contract, is difficult to determine from his testimony. 
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If the defendants would avail themselves of the rule 
above discussed they should have insisted on specifica- 
tions by this witness and developed by cross-examina- 
tion the actual facts. As the case is to be re-tried the better 
course of procedure at the trial would be for the plain- 
tiff to testify in the first instance what facts came to his 
knowledge on which he relies, and then follow up with 
proof of the existence of the facts so relied on. Other- 
wise great injustice might be done defendants by first 
getting before the jury all the transactions had by 
defendants with other persons and afterwards wholly 
failing to show that plaintiff knew of such transactions 
or relied on them. 

VI. The plaintiff, in his testimony, stated that 
‘‘after Smith left, Hayes, Eager & Co. took charge 
of all ties. I suppose they sold them.’’ But when defend- 
ants offered in evidence the written receipt from Smith, 
showing that prior thereto he had sold defendants all the 
ties, it was excluded by the court. As this evidence of 
plaintiff pertains to acts of defendants subsequent to his 
performance of the work sued for, if it was competent 
evidence at all the defendants should certainly have been 
permitted to show that they took charge and possession 
of the ties under the sale bill and not as partners. This 
evidence in other words could only go to establish that 
defendants were in fact partners by their taking charge 
of this property, and yet the court excluded all evidence 
offered by defendants to show they were not in fact 
partners of Smith. Although there may have been other 
evidence in the case to support the verdict of the jury, 
yet it is not for this court to say what effect the improper 
evidence reviewed may have had in influencing the con- 
clusion reached by the jury. The case should be tried 
according to law. 

The judgment of the court is, therefore, reversed and 
the cause remanded for further proceedings in con- 
formity with this opinion. All concur, except Hough, 
C. J., absent. 
VoL. 83—14. 
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Harrison v. SmMItH, Assignee, Appellant. 


1. Trustee and Cestui Que Trust: RELATION OF BANK. A bank 
in this state undertook to effect a loan of money on real estate secu- 
rity here for plaintiff who resided in the state of New York and kept 
a bank account there,and the plaintiff sent the bank here a check for 
the sum to be loaned, payable to it, which was to be paid to the bor- 
rower when the terms of the loan as to delivery of note and execu- 
tion of a deed of trust were completed. The bank credited tlie 
amount received to plaintiff on investment account and sent the 
check to its correspondent in New York by whom it was collected 
and credited to the bank here, and in the meantime the latter led 
plaintiff to believe that the loan had been perfected, and subse- 
quently made an assignment for benefit of its creditors. Held: (1) 
That the lower court rightly found that the relation of trustee and 
cestui que trust, and not that of depositor and depositary, existed 
between the bank and plaintiff; and (2) that the bank was liable 
for wrongfully mixing the proceeds of the draft with itsown money. 





2: Trustee intermingling Trust Money with his own. 
When a trustee mixes trust money with his own so that it cannot be 
distinguished what particular part is trust money and what part is 
private money, equity will follow the money by taking out the 
amount due the cestui que trust. Mills v. Post, 76 Mo. 426, not ad- 
hered to. 





Appeal from Jackson Circuit Court.—Hon. T. A. Grint, 
Judge. 


AFFIRMED. 


W. H. Watts and Henry Smith for appellant. 


First. The relation of respondent Harrison to the 
Missouri Valley Bank was, throughout the entire period 
of thirteen months, which covered the transaction in 
question, never anything but that of creditor to debtor. 
The fact that Harrison deposited his money in the Mis- 
souri Valley Bank, with the view of loaning the same 
through that bank on real estate in Kansas City, does not 
in the least change the nature of the deposit. Second. 
Neither the fund in question, nor auy proceeds therefrom, 
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ever formed any part of the assets assigned to appellant 
Smith, or ever came into his hands in any condition 
whatever. Third. If the court should find that the 
money in question was a trust fund and did in effect 
come into the hands of Smith, assignee, Harrison would 
yet be without the remedy which he seeks by this action, 
for the reason that his money had been, prior to the as- 
signment, as he admits in his petition, ‘‘ mingled with the 
cash and other assets of said bank,’’ and was so mixed 
and mingled with such assets as to be incapable of sepa- 
ration or identification. In support of the above proposi- 
tions, appellant refers to the following authorities : 

2 Story Eq. Jur., §§ 1210, 1258, 1259, 1260, 1264; 
Story’s Agency, $$ 229, 231; 1 Perry on Trusts, § 463; 
3 Sugden on Vendors, 270, 273; Pennell v. Deffell, 23 
Eng. L. & E. 460; 4 DeG., MeN. & G. 388; Anatchbull 
» Hallett, L. R. 13 Chan. Div. 696; Taylor v. Plummer, 
3 Maule & 8. 562; Hobbs v. Hapgood, 14 N. B. Reg. 495; 
Brocchus ». Morgan, 5 Cent. Law Journal 53; Kipp 
». Bank, 10 Johns. 63; F. & M. Nat. Bank v. King, 57 
Pa. St. 202; Thompson v. Perkins, 3 Mason 232; Good- 
ell v. Buck, 67 Maine 514; Steamboat Co. v. Locke, 73 
Maine 370; _U. S. v. Waterborough, Davies 154; Cook ». 
Tullis, 18 Wall. 332; JZllinois 7. & S. Bank vo. First 
Nat., 16 Rep. 261; Buck v. Ashbrook, 59 Mo. 200-208; 
Mills v. Post, 76 Mo. 226; 7 Mo. App. 519. 


Gage, Ladd & Small for respondent. 


(1) The appellant’s first position, that Harrison was 
an ordinary depositor with the bank, and consequently 
only had the rights of an ordinary creditor, cannot 
be maintained as a matter of fact. (2) Under the 
modern doctrines of equity, or rather the modern 
application of old and well-established equity doc- 
trines, the plaintiff is entitled to the relief granted him 
by the decree of the circuit court. It is the combina- 
tion of two well-known equity doctrines that accom- 
plishes the result in such cases. One is that ‘‘so long 
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as the trust property can be traced and followed into 
other property into which it has been converted, that re- 
mains subject to the trust;”’ the other is ‘‘ that if a man 
mixes trust funds with his own the whole will be treated 
as the trust property, except so far as he may be able to 
distinguish what is hisown.”’ Frith v. Cortland, 2 Hem. 
and M. 417-420; Wational Bk. v. Ins. Co., 104 U. 8. 70;° 
Mechanics’ Bank v. King, 57 Pa. St. 202; Anatchbull 
». Hallett, 13 Ch. D. 696; Butler v. Lawson, 72 Mo. 227. 
{3) The fact that Harrison’s draft was drawn on New 
York, and sent there for credit by the bank, is not mate- 
rial. Substantially the latter had the money of plaintiff 
in its vaults when it sent the draft to New York. 


Norton, J.—The Missouri Valley Bank was a bank- 
ing corporation doing business in Kansas City, and on 
the 17th day of February, 1881, it made a general assign- 
ment of its assets to defendant Smith for the benefit of 
creditors; and this suit was instituted against him for 
the purpose of impressing the assets in his hands with a 
trust, and, as a foundation for the claim, it is averred sub- 
stantially in the petition that the Missouri Valley Bank 
was acting as the agent of plaintiff, who lived in the state 
of New York, in effecting loans of plaintiff’s money on 
real estate security; that plaintiff, on being advised by 
the bank that it could effect a loan of $4,500 to Lycurgus 
and Elizabeth Raitsback, secured by deed of trust, sent 
to the bank in the last of December, 1880, or first of Janu- 
ary, 1881, the sum of $4,500, not as a deposit, but as a 
special trust for effecting said loan, and which was to be 
‘held by said bank only for delivery to the said Raitsbacks 
when they executed and delivered a note for the same, 
secured by a recorded deed of trust; that said sum of 
money, instead of being applied by the bank, as directed 
and agreed by and between the bank and plaintiff, was 
wrongfully mingled with the cash and other assets of 
the bank which came to the hands of defendant Smith 
under the assignment. The prayer of the petitioner is that 
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said sum may be decreed to be a lien on said assets, tha: 
it be paid out of said assets before the same or any part 
thereof is used for the benefit of the general creditors. 
The defendant set up in his answer substantially that 
plaintiff was simply a depositor of the bank and that the 
relation between the plaintiff and the bank was simply 
and only that of debtor and creditor; it also denied that 
the bank contracted with the plaintiff as alleged in the 
petition; denied that the money claimed by him, or any 
part thereof, was wrongfully mingled with the cash and 
other assets of the bank, and as such came to the hands 
of defendant. It is then averred that when the money 
for which the suit is prosecuted was paid into said bank 
the same was not kept in a package separate and distinct 
from other funds, but that the same was mingled with its 
other money and effects, and was again, and long prior to 
said assignment, along with other money and effects, paid 


out by said bank in the usual course of its business, and’ 


that no part of said money or its proceeds remained im 
said bank or formed part of its assets or ever came to 
defendant’s hands. In the trial of the issues involved, 
the trial court found in favor of plaintiff the sum of 
$3,150, and decreed its payment by defendant in con- 
formity with the prayer of the petition, and from this 
judgment and decree the defendant has appealed. 

The first question arising on the appeal is: 
Was the relation between plaintiff and the Missouri 
Valley Bank, as to the money sued for, that of principal 
and agent, trustee and cestui que trust, or simply that of 
depositor and depositary? The trial court found this re- 
lation to be that of trustee and cestwi que trust, and this 
finding, we think, is abundantly sustained by the evi- 
dence. .As the evidence upon this subject is epistolary 
and embraced in a lengthy correspondence, we omit it in 
consequence of its voluminousness, contenting ourselves 
with stating its substance. It appears from it that the 
plaintiff was a resident of Troy in the state of New York, 
and that the bank, in the latter part of the year 1879, 
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through its cashier, wrote him a letter stating that loans 
of money could be effected in Kansas City on real estate 
security treble the value of the amount loaned; propos- 
ing to act for and on behalf of plaintiff in effecting such 
loans ; that when loans were applied for the bank would 
write to plaintiff, naming the amount required, with de- 
scription and value of property proposed to be given as . 
security, and the plaintiff would send the amount re- 
quired in a check payable to the Missouri Valley Bank 
to be handed over to the borrower when the terms of the 
loan, as to execution and delivery of note and deed of 
trust to secure the same, were completed. It appears 
that in the latter part of the year 1880 plaintiff was in- 
formed by letter from the bank that Mrs. Raitsback and 
her husband were desiring to borrow $4,500 on five years’ 
time, at eight per cent. interest, and that if he would pro- 
pose to make the loan the bank would secure it for him ; 
that the loan was a choice one, on the best residence 
property, and to responsible parties. The correspond- 
ence on the subject of this loan culminated in plaintiff 
sending his check for the required amount on parties in 
New York to be loaned to the Raitsbacks on the terms 
proposed. The correspondence in reference to this loan 
continued till the 11th of February, 1881, six days before 
the bank broke and made an assignment to defendant 
Smith. We cannot see how, on this evidence, the 
court could have found otherwise than it did, viz.. 
that as to the money the relation of plaintiff and the 
bank was that of trustee and cestwi que trust. The fact 
that the bank credited the amount received to plaintiff 
(on investment account) could not, and did not, change 
this relationship and create simply that of debtor and 
creditor. Mr. Harrison, the plaintiff, as the evidence 
shows, resided in the distant state of New York and kept 
his accounts as depositor in his home banks, and there is 
no evidence in the case tending to show that it was his. 
intention to withdraw such deposits and place them as a 
depositor in the Missouri Valley Bank at Kansas City. 
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The next question arising on the appeal is: Did the 
bank wrongfully mingle and intermix the proceeds of this 
draft with its own money and assets? The trial court 
found that it did, and this finding is, also, we think, fully 
sustained by the evidence, which shows that the bank, 
instead of being a faithful agent and true to the trust 
confided to it in perfecting the Raitsback loan, sent the 
same to its correspondent, the Continental Bank of New 
York, for collection and credit, by which it was collected 
and credited, in the meantime leading plaintiff to believe 
by its correspondence, continued down to a period of 
time only six days before the assignment, that the loan 
had been perfected. 

The only remaining question is: Whether under the 
above state of facts, plaintiff has an equitable right to 
have his demand first paid out of the assets in defend- 
ant’s hands, and before the same are paid out to the 
general creditors of the bank? It is insisted on the part 
of appellant that plaintiff has no such right, because it 
was not shown by the evidence into which particular 
asset of the bank the fund went; that the money could 
not be followed because it had no ‘‘ear-mark”’ and that 
the proceeds of the draft were so intermingled with 
other assets as not to be distinguishable ; that the trust 
money had all been paid out by the bank before the 
assignment in its usual course of business. In support 
of the last proposition it is claimed that the conclusion 
therein stated ‘‘that the trust money had all been paid 
out by the bank,’’ had been arrived at by the application 
of the rule laid down in 1 Perry on Trusts, section 463, 
where it is said: ‘*‘The rule to be applied in such cases 
is stated in Pennell v. Deffell, as follows: ‘The checks 
are to be applied to the earliest items of deposit, whether 
of the trust fund or the trustee’s own money, and such 
earlier items will be reduced pro tanto.’ ”’ 

It is a sufficient disposition of this authority to say 
that in the recent case of Anatchbull v. Hallett, 13 Ch. D. 
696, decided in 1879, the rule laid down in Pennell v. Def- 
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Jell was condemned and held not to be applicable in a case 
like the one before us. In the case above referred to the 
right of cestui que trust to follow the trust fund when it 
has been mingled with the private funds of the trustee is 
elaborately discussed, and the doctrine distinctly an- 
nounced that when the trustee mixes the trust money 
with his own, so that it could not be distinguished what . 
particular part is trust money and what part is private 
money, equity will follow the money by taking out the 
amount due the cestui que trust, and the doctrine that 
you cannot follow trust money mixed with other money 
in an undistinguishable mass, because of its having no 
‘‘ear-mark,’’? must be taken as subject to the application 
of the above rule. The same subject has been recently 
discussed in an exhaustive and elaborate opinion of the 
Supreme Court of the United States in the case of Wa- 
tional Bank v. Insurance Co., 104 U. §S., p. 54, decided 
in 1881, where it is held that as long as trust property 
can be traced and followed, the property into which it 
has been converted remains subject to the trust, and if a 
man mixes trust funds with his own money the whole 
will be treated as trust property, except so far as he may 
be able to distinguish what is his. 

So this court, in Pomeroy v. Benton, 57 Mo. 531, 
approvingly quoted from 1 Story Eq., sec. 468, the fol- 
lowing: ‘‘An agent is bound to keep the property of the 
principal separate from his own; if he mixes it up with 
his own the whole will be taken, both at law and in 
equity, to be the property of the principal, until the 
agent puts the subject matter under such circumstances 
that it may be distinguished as satisfactorily as it might 
have been before the unauthorized mixture on his part. 
In other words, the agent is put to the necessity of show- 
ing clearly what part of the property belongs to him; 
and so far as he is unable to do this, it is treated as the 
property of his principal. Courts of equity do not in 
these cases proceed upon the notion that strict justice is 
done between the parties, but upon the ground that it is 
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the only justice that can be done; and that it would be 
inequitable to suffer the fraud or negligence of the agent 
to prejudice the rights of the principal.’ See also 
Jewett v. Dringer, 8 Central Law Journal, 88-9. We 
have been cited by counsel for appellant to a number of 
authorities maintaining the doctrine that trust money in- 
termingled with other money cannot be followed by the 
cestuéi que trust, because money has no ear-mark, and 
among others is the case of Mills v. Post, 76 Mo. 426, to 
which we are unwilling further to adhere, in so far as it 
recognizes the principle that trust money mixed with 
other money cannot be followed because it cannot be dis- 
tinguished by reason of its having no ear mark, believ- 
ing the rule announced in the cases above cited by us 
to be more in consonance with sound reason and more 
productive of just results. 

If A, holding $1,000 in coin in trust for B, place it in 
a bag or box and mingle with it $1,000 in coin of his own, 
whereby the particular $1,000 of coin of trust money 
cannot be distinguished from the $1,000 of private money, 
it is, we think, more consonant with equity for the 
chancellor to say he will put his hand in the bag and take 
from it and restore to B his $1,000 of trust money, than 
for him to say because of the fact that the money is not 
ear-marked and the fact that because of A’s wrongful 
act in thus mixing the funds one cannot be distinguished 
from the other, that B can take nothing in virtue of the 
trust, but must take his chances with the general cred- 
itors of A. Applying this principle to the case before 
us, where the trust money of plaintiff was mingled wrong- 
fully, if not fraudulently, with funds of the bank and went 
into its business operations a very short time previous to 
the assignment of its effects, and while not clearly trace- 
able to#any_ particular asset_of the bank, the fact remains 
that it went_into its assets and to the extent of $4,500 
increased and swelled the volume of its assets, and it 
logically follows from such application of the principle 
that plaintiff was entitled to the relief prayed for and 
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that the judgment of the court granting it ought to be 
affirmed, which is accordingly done with the concurrence 
of the other judges. 





TUREMAN, Hvecutor, v. STEPHENS, Appellant. 


Contract: ACCEPTANCE: REPUDIATION. A party cannot accept and 
make his own the benefits of a contract, and then by his own act 
repudiate its obligations as to himself. 

F. exchanged realty in Colorado with S. for realty in Missouri, 
and it was agreed by F. that if S. should be dispossessed of the Colo- 
rado property by due course of law because of failure of title there- 
to, F. should pay him $500, end S. agreed to pay to F. the excess for 
which said Colorado property might at any time be sold by 8. over 
$1500 and up to $2000 within thirty days after such sale. Held that 
S. was compelled to sell whenever he should receive a bona fide offer 
of over $1500 and pay to F. the excess over that sum up to $2000; or 
he might refuse to sell, provided, he paid the excess the same as if a 
sale had been made. 


Appeal from the Audrain Circuit Court.—Hon. ELWAnH 
Rosinson, Judge. 


AFFIRMED. 


Sydney K. Smith for appellant. 


(1) Under a contract the liability of the defendant 
is conditional upon a sale by him which rests entirely 
within his discretion. Until that event happens the 
promise of defendant is inoperative and cannot be 
enforced. 1 Whar. Con., 784; Melson v. Van Bonhorst, 
29 Pa. St. 352; Barry v. White, 59 Pa. St. 173. Condi- 
tional contracts are to be construed like all other con- 
tracts. 2 Parson on,Con. (7 Ed.) 526; 1 Whar. Con. 740, 
741. (2) Ifa party cannot procure the performance of a 
condition of which he permitted the insertion, he is 
remediless unless it be procured by fraud. 2 Parsons on 
Con. (7 Ed.) 527; Scott v. Liverpool, 28 L. I. 230; Mills 
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0. Bagley, 32 L. I. Eq. 179; Coles v. Turner, L. I., I., C. 
P. 373. (3) The contingency upon which defendant’s 
liability depends can and may happen. Flood ‘‘assumed 
the risk, and he must wait until the contingency happens 
on which his pay, by contract, depends.” Perry ». 
Cooper, 8 Mo. 152; Allen vo. Davis, 11 Mo. 479; Butter- 
worth v. Bliss, 52 Barb. 430. Defendant is not bound to 
hasten or sacrifice the Denver property, but is entitled to 
such time as will enable him to dispose of it at what it is 
reasonably and fairly worth. Until he has realized some 
benefit from it, there is no consideration for the promise 
of defendant. Bryant v. Saling, 4 Mo. 522. 








Macfarlane & Trimble for respondent. 


The $500 was due from the defendant by the terms 
of the contract, thirty days after he could have sold the 
Denver property for $2000 or more. In such case the 
obligation to sell was imposed upon defendant and the 
money sued for was due, whether he did in fact sell or 
refused to do so. That will be considered as done which 
ought to have been done. The literal fulfilment of the 
condition, which is precedent to the maturity of the 
money, was entirely within the control of the appellant 
himself. In such case the law does not require a literal 
fulfilment of the condition precedent, for obvious reasons, 
but orders the contract carried out at any time after the 
condition precedent might, by the exercise of ordinary 
diligence, have been fulfilled. Vermont Marble Co. »v. 
Mann, 36 Vt. 703 ; 1 Addison on Con. (Morgan’s Ed.) § 236 
note; McIntyre v. Belcher, 14 C. B. (N. 8.) 653. The 
appellant not only failed to use due diligence to sell the 
land, but actually refused to do so when a purchaser was 
found by respondent and brought to his door. Appellant 
stands upon the letter of agreement and ignores its spirit. 
He insists upon that construction which keeps the word 
of the promise to the ear, but breaks it to the hope. The 
courts, following the law, construe according to the 
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intent, and in doing so frequently imply or reject words. 
Hilliard on Contracts, 281; 18 Iowa 356; 10 Mass. 183; 2 
Atk. 32. 


Ewi1ne, C.—This was a suit on the following con- 
tract : 


**FuLton, Mo., Feb. 22nd, 1876. 


‘*This writing made and entered into between John 
A. Flood of Fulton, Missouri, party of the first, and 
James L. Stephens of Columbia, Missouri, party of the 
second part, witnesseth that in consideration of an ex- 
change in real estate this day made and entered into 
between said parties, said Flood having executed and 
delivered to said Stephens a quit claim deed to certain 
property in Denver, Colorado, in said deed described, 
being a house and 2 lots Nos. 7 and 8 in block 174 in 
the eastern division of the city of Denver, and said 
Stephens having executed and delivered to said Flood 
his warranty deed for 83 acres of land in Callaway county, 
Missouri, in said deed described, said Flood doth hereby 
bind and obligate himself to pay to said Stephens, in 
case he is dispossessed of said premises in due course of 
law by a failure in the title to said Denver property con- 
veyed, the sum of five hundred dollars; but should said 
Stephens at any time dispose of said property, then said 
five hundred dollars is not in any event to be paid. And 
in consideration of the premises said Stephens doth here- 
by bind and obligate himself and agree to pay said Jno. 
A. Flood the full amount for which said Denver property 
may at any time be sold by him or his agents over the 
sum of fifteen hundred dollars and up to the sum of two 
thousand dollars. Said amount to be due on said Flood’s 
part in thirty days after notice of the ouster of said 
Stephens as aforesaid, and said amount to be due by 
said Stephens as aforesaid, in thirty days after a sale of 
said Denver premises. Each amount to bear ten per 
cent. interest from due as aforesaid. 
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‘* Witness our hands and seals the day and year first 
above written. 
Jas. L. STEPHENS. 
Joun A. FLoop.”’ 


The evidence tended to show that some time after 
the execution of the contract Flood died ; and plaintiff, 
as his executor, on the 1st day of April, 1880, procured 
a purchaser for said Denver property, who offered 
defendant $2000 in cash for a quit claim deed thereto, 
and plaintiff then requested defendant to sell said prop- 


erty to said purchaser or to pay plaintiff the sum of $500 


and release said Flood from further liability on his 
limited warranty. Defendant refused to do either; and 
thirty days thereafter, to-wit: on the first day of May, 
1880, the plaintiff made demand of defendant for the 
$500 due under the terms of the contract, which defend- 
ant refused to pay. Whereupon plaintiff brought this 
suit to recover said $500 with interest thereon at 10 per 
cent. per annum from the 1st day of May, 1880. There 
was a waiver of jury trial, the case submitted to the court 
which found for the plaintiff, and entered judgment there- 
on for $556.25, from which the defendant appeals to this 
court. 

The appellant insists that this $500 will not be due 
until 30 days after he shall have actually sold the prop- 
erty for $2,000 or more. Respondent insists that it was 
due 30 days after he could have sold it for $2,000 or more. 
These two opposite opinions present the question which 
is now submitted to the court. 

In the construction of contracts the general rule 
is to give effect to the real intention of the parties, when- 
ever that can be ascertained by the words of the writing 
and the actual state of the facts. Cleaveland v. Smith, 
2 Story’s Rep. 289. In Peery v. Cooper, 8 Mo. 205, it is 
said: ‘‘Contracts must be construed according to the 
plain intent and meaning of the parties.”” Ubsdell & 
Pierson v. Cunningham, 22 Mo. 124, is to the same 
effect. Salmon Falls Mfg. Co. v. The Portsmouth Co., 
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etc., 46 N. H. 249; Rogers v. Broadnaz, 27 Tex. 238. 
Courts are bound to give legal effect to contracts accord- 
ing to the true intent of all the parties; and that intent 
may be ascertained when doubtful by the surrounding 
circumstances, and the object of the contract. 1 Hill. on 
Con., p. 281, sec. 12; AKarmuller v. Krotz, 18 Iowa 352; 
McIntyre v. Belcher, 14 C. B. (N. 8.) 653. ‘‘A contract 
which is not precise in its terms, must be construed in 
the light of the facts and circumstances surrounding the 
subject matter it embraces.’’ Crawford v. Elliott, 78 Mo. 
497. The question then is, what does the contract in this 
case mean? How shall it be interpreted if doubtful in its 
terms? What did the parties intend? Men frequently 
enter into written contracts, which are by no means free 
from doubt when the words and phrases used are alone 
resorted to for interpretation, but in which the intention 
yet may be quite manifest. 

By the contract, if Flood’s‘title failed and Stephens 
should be dispossessed on account thereof, Flood was to 
pay $500. On the other hand, Stephens bound himself 
to pay to Flood the full amount the Denver property 
might at any time be sold for over $1500; the amount to 
be due in thirty days after a sale of the Denver premises. 
Appellant insists that the Denver property not having 
been sold, he is not liable to pay; and that the plain- 
tiff cannot recover until there shall be an actual voluntary 
sale on defendant’s part. In Vermont Marble Co. >». 
Mann, 36 Vt. 697, ‘“‘the plaintiff sold the defendant a 
quantity of marble to be used by the defendant in the 
construction of a walk for the United States government, 
for which defendant was to pay plaintiff, when his con- 
tract with the government should be accepted, and he 
should receive his pay from the government.’’ There was 
some delay in the payment by the government caused by 
further contracts with the defendant. And the court 
held that ‘‘the plaintiff’s demand became payable when- 
ever the defendant, by due diligence, might have received 
payment from the government ;”’ that ‘‘the delay having 
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been caused by the act of the defendant, the stipulated 
credit had expired and the defendant has no right to 
insist that the action was premature.” 

But from the mere reading of the contract under 
consideration the intention of the parties is manifest. 
The obligation on Flood’s part was clearly dependent on 
the title, and the contingency of Stephens being dispos- 
sessed by reason of failure of title. It amounted to collat- 
eral warranty of title and possession to the extent of five 
hundred dollars. On the part of Stephens the contract 
provides that: ‘‘And in consideration of the premises, 


said Stephens doth hereby bind and obligate himself, and . 


agree to pay said John A. Flood the full amount for 
which said Denver property may at any time be sold by 
him or his agents,’’ ete. Does this indicate the intention 
of the parties to have been that, if a bona fide offer for said 
property had been made to Stephens afterwards, he 
could, by a refusal to sell, release himself from the pay- 
ment to Flood? On the contrary it seems manifest to 
me that the ability to sell, or a bona jine offer to pur- 
chase, fixes the liability of Stephens, whether he should 
accept the offer or not. He could refuse to sell for the 
offer, but would be then bound to pay Flood. He would 
certainly have no right to defeat the very purpose of the 
contract on his part, by preventing the happening of the 
contingency that would make him liable. ‘If a party 
enters into an arrangement which can only take effect by 
the continuance of a certain existing state of circum- 
stances, there is an implied agreement on his part, that 
he will do nothing of his own motion to put an end to 
that state of circumstances under which alone the arrange- 
ment can be operative.”’ Addison on Con., p. 353, sec. 
236; McIntyre v. Belcher, supra; Stirling v. Maitland, 
117 Eng. Com. Law R. 840; Hathaway v. Payne, 34 N. 
Y. 92. 

Stephens entered into the contract, no doubt, in good 
faith, and would have insisted on the recovery of the 
$500 from Flood, had his title failed and had he been 
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dispossessed of the Denver property; now can he, by 
refusing to sell when opportunity presents, avoid liability 
on his part? Can he on his part and by his act prevent 
the happening of the contingency which makes him 
liable? Where a party has accepted and made his own 
the benefit of a contract, he cannot avoid its obligations 
as to himself by his own act. In this case the contin- 
gency or circumstance which made its beneficial to 
Stephens, and which benefit accrued to and was and 
is enjoyed by him, to-wit: the ability to sell for $2,000, 
the increase in value in the property, is made nugatory 
and void by his own act, which the law will not permit. 
2Par. Con. (6 Ed.) pp. 790, 793; 34 N. Y. 92, supra. A 
party will not be permitted to profit by his own fraud. 
We conclude that the circuit court committed no error 
and the judgment is, therefore, affirmed. All concur. 





Suaw ef al., Plaintiffs in Error, v. Tracy et al. 


Fraud: VOLUNTARY CONVEYANCE. A voluntary conveyance of land 
made with a fraudulent intent is void as to creditors and purchasers 
both prior and subsequent, and this is true, although the grantee in 
such voluntary conveyance was ignorant of the fraudulent purpose 
of the grantor. 


Appeal from Saline Circuit Court.—Hon. W. T. Woon, 
Judge. 


AFFIRMED. 
Samuel Boyd for plaintiff in error. 


The deed from Charles Lewis and wife to Sally G. 
Lewis was a valid one as to the parties thereto and so 
far as Henry B. Lewis was concerned, even though void 
as to the existing creditors of the latter. Henderson v. 
Henderson, 13 Mo. 151; McLaughlin v. McLaughlin, 
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16 Mo. 249; Reid v. Mullins, 48 Mo. 344; Hall v. Calla- 
han, 66 Mo. 323. The deed of trust from Sally G. Lewis 
and her husband to Edwards, trustee, operated only to 
convey the interest of said Sally in the land and her 
interest was merely a life estate. R. 8., 1879, sec. 669; 
Brumley v. Thomas, 63 Mo. 390. The deed of trust to 
defendant, Edwards, on its face shows the intention of 
the parties to convey the interest of Sally G. Lewis 
which she acquired by the deed of Charles Lewis, and 
not any interest of H. B. Lewis. He was joined in the 
execution of the deed, simply to enable her to convey, as 
required by statute. Hence the cases of Howe v. Ways- 
man, 12 Mo. 170, and Henderson v. Dickey, 50 Mo. 161, 
do not apply to this case. Eventhough the conveyance 
from Charles Lewis to Sally G. Lewis, may have been in 
fraud of the creditors of Henry B. Lewis, yet said deed 
was valid as to all other persons, defendants Tracy and 
Edwards included. They were not creditors of Lewis at 
the time, nor do they occupy the position of subsequent 
creditors or purchasers within the meaning of the 
statute concerning fraudulent conveyances. The evi- 
dence shows that they gave the credit and took the deed 
of trust with a full knowledge and notice that the title 
to the land was in Sally G. Lewis for life with remainder 
to her children, and that Henry B. Lewis had no interest 
in said land or power to convey or encumber it. And 
the evidence does not show that Sally G. Lewis or her 
children or any of them were privy to or had any knowl- 
edge of the fraudulent acts of Henry B. Lewis, or were 
parties thereto. The evidence fails to show that defend- 
ants, Edwards and Shaw, are or can be in any way 
affected by any of the fraudulent acts of Henry B. 
Lewis. R. S., sec. 2498. The deed of trust from Sally 
G. Lewis to defendants, conveyed only and was intendéd 
to convey only the life estate of Sally G. Lewis, and 
such life estate, having by the death of Sally G. Lewis 
terminated, and the deed of trust not specifying in 
terms direct and positive that such life interest alone 
Vou. 83—15 
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was intended to be conveyed, operates now as a cloud 
upon the title of plaintiffs and their co-tenants; and is 
such a cloud as a court of equity should remove. Peir- 
soll ». Elliott, 6 Peters 96; 1 John. Ch. 517. 


W. D. Bush for defendants in error. 


(1) The transactions between Charles Lewis and H. 
B. Lewis, which resulted in the deed to Sally G. Lewis, 
were in fraud of creditors, and the land was therefore 
really the property of H. B. Lewis and was subject to 
his debts both prior and subsequent. Henderson v. 
Dickey, 50 Mo. 161; Howe v. Waysman, 12 Mo. 169. 
(2) The money of Tracy went to discharge a debt whose 
history makes it a part of the purchase money, and it 
was so understood when the money was borrowed. (3) 
If the deed of trust only conveyed the life interest of 
Sally G. Lewis in the land as maintained by the plain- 
tiff (because of the recitals in Charles Lewis’ deed to her 
limiting her estate to her life), then this trust deed is not 
a cloud on the title; and being no cloud upon the title 
the plaintiff’s bill was properly dismissed. Gamble v. 
St. Louis, 12 Mo. 617; Merchants’ Bank vo. Hoans, 51 
Mo. 335; Dunklin County v. Clark, 51 Mo. 60; and 
Wells v. Weston, 22 Mo. 384. If the plaintiff’s theory 
of the case is correct, then the deed of trust would not 
be a cloud upon the title, as both parties claim title 
through the record, and if the trust deed could only 
convey the life interest of Sally G. Lewis, she being 
dead, there could be no cloud to be removed. Clark ». 
Covenant Mutual Life Insurance Co., 52 Mo. 272; 
Graham ». City of Carondelet, 33 Mo. 262; Peirsoll v. 
Elliott, 6 Peters 98; Ward v. Dewey, 16 N. Y. 528. 


Ray, J.—It appears from the record in this case 
that in October, 1864, Charles B. Lewis, being seized in 
fee of the legal title to certain real estate in Saline 
county, Missouri, in trust for the use and benefit of his 
brother, Henry B. Lewis, at the instance of his brother 
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conveyed the same to Sally G. Lewis, the wife of his 
said brother, in trust, for the sole and separate use of 
the wife during her life, with remainder in fee to her 
children at her death. In March, 1871, Sally G. Lewis 
and her husband, Henry B. Lewis, conveyed the prop- 
erty in fee to the defendant, Edwards, in trust for the 
defendant, Tracy, to secure $700.00 that day borrowed 
by them from said Tracy, and for which they, also, gave 
their promissory note, both these deeds being duly 
acknowledged and recorded in the proper office at the 
time. 

In*1875, Sally G. Lewis, the wife, died, leaving the 
plaintiffs, Alice Shaw and Pauline Stevenson, as her 
only surviving children, and the defendants, Ella, 
Joseph and Sally Vaughn, as her only grandchildren by 
a deceased daughter. In 1877, the plaintiffs brought 
this suit to declare void, as to them, said deed of trust 
to Edwards for the benefit of Tracy, on the ground that 
the same was made in fraud of their rights, and is a 
cloud upon their title to the said real estate, which they 
claim in fee since the death of their mother, under the 
provisions of said deed of trust to her from said Charles 
B. Lewis aforesaid. The evidence in the cause shows 
that Henry B. Lewis, being insolvent, furnished his 
brother, Charles, the money with which to purchase 
said real estate, with the understanding that he would 
take the title in his own name, and hold it secretly in 
trust for the said Henry B. Lewis, which he accordingly 
did; and afterwards, at the instance of said Henry B. 
Lewis, he conveyed it to his wife, Sally G. Lewis, in 
trust as aforesaid, for the nominal consideration of $1 
and love and affection. 

The evidence, also, shows that Chas. B. Lewis, in 
the purchase of said property, advanced $600.00 of his 
own money, besides the amount furnished by his brother 
Henry B. Lewis, as aforesaid, and that, at the time of 
executing said conveyance to Sally G. Lewis, he refused 
to deliver the same, unless he was made secure in the 
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amount so advanced. That to secure him, Henry B. 
Lewis gave him the promissory note of Cottingham & 
Vaughn for $600.00, whereupon the deed was delivered. 
That when the Cottingham & Vaughn note became 
due, Henry B. Lewis and Sally G. Lewis borrowed the 
money of Smith to pay it, and when the Smith debt fell 
due, they borrowed money of Edwards to pay it, and 
when the Edwards debt matured, for the purpose of 
discharging it, they then borrowed of Tracy the $700.00 
for which they gave their promissory note and deed of 
trust here sought to be declared void, as aforesaid, and 
with it paid off the debt to Edwards. It further appears 
that at the time of executing said note and deed of trust 
they gave Edwards and Tracy a full history of the debt 
and the title of Sally G. Lewis. The cause was sub- 
mitted to the court for trial, under the pleadings and 
evidence, and the court, after hearing and considering 
the same, found the issues for the defendants and dis- 
missed the plaintiffs’ bill, and this is assigned for error 
by the plaintiffs, who bring the cause here by writ of 
error. 

The question to be decided upon this state of facts 
is whether the deed from Chas. B. Lewis to Sally G. 
Lewis under our statute of fraudulent conveyances, 
sections 2497 and 2498, revision of 1879, and the adjudi- 
cations thereunder, is to be treated and held as fraudu- 
lent and void as against the trustee and beneficiary in the 
deed of trust from Sally G. Lewisand her husband, Henry 
B. Lewis. It is conceded, we believe, that our statute is 
a substantial re-enactment of the English statutes of 
13 Eliz., c. 5, and 27 Eliz., c. 4, against fraudulent gifts 
and conveyances, with some modifications that embody 
the English construction of these statutes. Our statute, 
with its modifications, is substantially that of the 
state of New York, from which it seems to have been 
taken. According to established rule of construction in 
such cases, our legislature will be deemed to have 
enacted the above statute in the sense in which the 
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statute had been construed by the courts of the country 

from which it was taken. Cathcart v. Robinson, 5 
Peters 280; Story’s Eq. Juris., sec. 429; Kent Com., pp. 
463, 464. The English statute of 13th Eliz., c. 5, has 
reference to creditors, while 27th Eliz., c. 4, relates only 
to purchasers of land. With us, however, they are 
embodied in the same statute above referred to. The 
nature, effect and construction of these statutes have 
been fully considered and discussed by the following 
(among others) text writers and adjudicated cases, 
to-wit: 4 Kent Com., p. 463; 1 Smith’s Leading Cases, 
part 1, page 48; 1 Leading Cases in. Equity, part 1, page 
415; 2 Greenleaf’s Cruise on Real Property, pp. 519, 
521, 524, 525; 1 Story’s Eq. Jur., secs. 426, 432; 4 Vt. 
389; 6 Vt. 411; 16 Vt. 209; 3 Bush 343; 4 Cowen 603; 
14 Mass. 139; 5 Peters 280; 1 Md. Ch. 507; 2 Gray 447; 
3 Wash. on Real Prop., p. 337. 

The result of the foregoing authorities may, we think, 
be fairly stated thus: In England, it is settled that a 
voluntary conveyance, though for a meritorious purpose, 
will be deemed to have been made with fraudulent 
views, set aside in favor of a subsequent purchaser for 
a valuable consideration, even though he had notice of 
the prior deed. In the United States, while a number 
of the highest authorities adhere to the English rule, 
the better American doctrine and weight of authority 
seems now to be that voluntary conveyances of land, 
bona fide made, and not originally fraudulent, are 
valid against subsequent purchasers. In both England 
and America, however, such a conveyance, if originally 
made with a fraudulent intent, is void, both as to 
creditors and purchasers, prior and subsequent. 

The present deed from Chas. B. to Sally G. Lewis 
is conceded to have been voluntary and fraudulent 
when made, and, whether tried by the English or 
American rule, must be held and treated as fraudulent 
as against the subsequent deed of trust from Sally G. 
Lewis and husband to Edwards, as trustee for Tracy, 
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whether the beneficiary therein is to be regarded as a 
creditor or purchaser, since, in some sense, he occupies 
both relations. He became a creditor by loaning the 
money, and a purchaser, through his trustee, when he 
received the deed of trust. According to all the au- 
thorities, mortgagees and beneficiaries in a deed of 
trust in the nature of a mortgage are purchasers, 
within the meaning of 27 Eliz. on fraudulent convey- 
ances, as adopted in this country. Prior adjudications 
of this court, also, are equally adverse to the doctrine 
contended for by plaintiff in error, and must be ac- 
cepted as decisive of this case. In the case of Hen- 
derson v. Dickey, 50 Mo. 161, it is held that: “Ifa 
person who is insolvent or in failing circumstances 
purchases property with his own money, and has it 
conveyed by his vendors to a third party, that convey- 
ance is void as to subsequent purchasers of the prop- 
erty from him. * * * The property continues to be 
his, and if he conveys it his vendee will acquire a 
good title.’ The case of St. Louis Mutual Life Ins. 
Co. v. Cravens, 69 Mo. 72, is to the same effect. 

In Howe v. Waysman, 12 Mo. 169, this court says 
that: ‘‘If a father in failing circumstances purchases 
property with his own money and has it conveyed to 
his minor children, it is void as to subsequent pur- 
chasers of the property from him, and as to his sub- 
sequent creditors. A bona fide purchaser for a valuable 
consideration is protected under the statute of 13 and 27 
Eliz., as adopted in this country, whether he purchases 
from a fraudulent grantor or a fraudulent grantee.’’ In 
Gamble v. Johnson, 9 Mo. 598, it is held ‘‘a voluntary 
conveyance without consideration, or merely for love 
and affection, made by one who is insolvent, is void as 
against creditors, although the grantee were ignorant of 
the insolvency and innocent of the fraud.” In Lillard 
». Shannon, 60 Mo. 522, it is held: ‘‘ Where a fraudu- 
lent purchaser of land, in order to shield himself, puts 
the title in the third party, having no knowledge of, 
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the fraud, in an action to set aside the sale the plea 
that the grantee. was an innocent purchaser without 
notice will not avail.”’ 

There is a distinction between a deed merely volun- 
tary and one made upon a valuable consideration, not 
necessary here to be considered or determined, as there 
is no pretense that this conveyance was made upon a 
valuable consideration. The plaintiff, however, contends 
that, in this case, there has been no subsequent convey- 
ance by the husband, Henry B. Lewis. That he simply 
joined in the deed as the husband of Sally G. Lewis to 
enable her to convey as required by statute. That the 
deed in no sense is his conveyance. That, upon its face, 
it simply purports to convey her title, which was a life 
estate only, and is inoperative to pass any interest or 
estate of the husband, if he had any, and does not 
purport to do so. That the deed is valid as between the 
parties thereto and as against the husband, Henry B. 
Lewis, and all other persons, Tracy and Edwards in- 
cluded, even though void as to the then existing 
creditors of H. B. Lewis. That they, Tracy ana Ed- 
wards, were not the creditors of H. B. Lewis at the 
time, and do not occupy the position of subsequent 
creditors or purchasers, within the meaning of the 
statute concerning fraudulent conveyances. That they 
took the deed with notice that the title te the land was 
in Sally G. Lewis for life, with remainder to her children, 
and that H. B. Lewis had no interest therein. That the 
evidence fails to show that Sally G. Lewis, or her 
children, were privy to or had any knowledge of the 
fraudulent acts and practices of H. B. Lewis, or were 
parties thereto, and that the existence of such a deed on 
the records as the trust deed in question was sucha cloud 
on the title of plaintiffs, as a court of equity would and 
should remove by declaring the same void and of no 
effect as to them. 

There might be some force in these statements and 
argument of plaintiffs, if the deed had simply under- 
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taken to convey or pass the life estate of the wife; but, 
instead of that, it purports in express terms by the 
language used, to convey the fee. This she did not 
have, and if the doctrine of the above authorities is 
correct, the fraudulent husband held, and as the grant- 
ing and operative terms of grant, bargain and sell, used 
in the deed, were appropriate and competent to pass 
whatever title he held, the legal title so held by him did 
pass by the trust deed in question. The face of the 
deed, therefore, does not warrant the construction 
placed on it by plaintiffs. If the deed to Sally G. Lewis 
had originally been made in good faith and not con- 
trived in the beginning, for a fraudulent purpose, as it 
is admitted to have been, then there might have been no 
resulting trust, or legal estate remaining in the husband, 
to pass by the trust deed so executed. According to the 
authorities, Tracy, for whose benefit the trust deed was 
made, occupied the position of both creditor and pur- 
chaser, subsequent, it is true, but under the authorities 
as much protected as if he had been a prior creditor. 
While there may be no direct or positive proof that the 
wife was an active participant in the fraudulent contriv- 
ances and practices of the husband, by which the legal 
paper title was vested in her, yet we think it quite clear, 
from the facts and circumstances in proof, that she was 
privy to, and had knowledge of the object and purposes 
for which the deed from Chas. B. Lewis to her was made. 
Among other things, the agreed abstract of the evidence 
prepared by plaintiffs’ attorneys, states that at the time 
H. B. and Sally G. Lewis borrowed the money in ques- 
tion, they gave both Edwards and Tracy ‘‘a full history 
of the debt and the title of Sally G. Lewis.’’ How could 
she have been a party to such a combination if she was 
not cognizant of the facts? She being trustee, by the 
terms of the deed, of the remainder for the children, her 
knowledge, under the circumstances, was their knowl- 
edge. If this were not so, yet, under the authorities, 
their want of knowledge, or innocence of fraud, does not 
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validate a conveyance having its origin in unquestioned, 
wilful and positive fraud. For these reasons, there was 
no error in the dismissal of the plaintiffs’ bill by the 
circuit court, and its judgment is therefore affirmed. 

All concur, except Hough, C. J., and Henry, J., who 
dissent; Judge Norton concurring in the result. 


Hoveu, C. J., and Henry, J., DISSENTING.—As we 
do not concur in the opinion delivered herein by our 
associates, it is proper, inasmuch as it is a question of 
great practical importance, that we briefly state the 
grounds of our dissent. 

By our statutes in relation to fraudulent convey- 
ances, sec. 1, Wag. Stat., page 279, ‘‘Every deed of gift 
and conveyance of goods and chattels, in trust, to the 
use of the person so making such deed of gift or convey- 
ance, is declared to be void as against creditors existing 
and subsequent, and purchasers.”’ 

Sec. 2 provides that: ‘‘ Every conveyance or assign- 
ment, in writing or otherwise, of any estate or interest in 
lands, or in goods and chattels, * * * made or 
contrived with the intent to hinder, delay or defraud 
creditors, * * * or to defraud or deceive those 
who shall purchase the same lands, * * * shall be 
from henceforth deemed and taken, as against said cred- 
itors and purchasers, prior and subsequent, to be clearly 
and utterly void.”’ 

By sec. 3 it is declared that: ‘‘No such convey- 
ance or charge shall be deemed void, in favor of a 
subsequent purchaser, if the deed or conveyance shall 
have been duly acknowledged, or proved and recorded, 
or the purchaser have actual notice thereof at the time of 
the payment of the purchase money, unless it shall 
appear that the grantee in such conveyance, or person to 
be benefited by such charge, was party or privy to the 
fraud.”’ 

In determining the case at bar the first section need 
not be considered. It relates exclusively to deeds of gift 
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and conveyances of goods and chattels to the use of the 
person making such deed. The second section embraces 
all conveyances, whether of lands or goods and chattels, 
made with either of the fraudulent intents specified 
therein, whether made on a valuable consideration or 
not. By its express terms a conveyance made with the 
intent to deceive or defraud subsequent purchasers is 
void only as to a subsequent purchaser who is deceived. 
The third section is emphatic, that if the fraudulent 
deed has been duly recorded, or the subsequent pur- 
chaser has actual notice thereof, it shall be good against 
him, unless it appear that the grantee in the first 
conveyance was a privy tv the fraudulent intent of his 
grantor. Proof that the grantor in the first deed in- 
tended by it to defraud his creditors, and that the 
grantee was privy to it, does not prove the intent to 
defraud subsequent purchasers. It does not even afford 
ground for such an inference, bat the contrary, and so it 
has been held in a number of well considered cases. In 
Stevens v. Morse, 47 N. Hi. 535, the court observes: ‘‘An 
intent to defraud creditors is not identical in law with 
an intent to defraud subsequent purchasers. The stat- 
utes of 13th and 27th Elizabeth were aimed at different 
ends. If ‘the design of passing each statute’ had 
been the same, the latier statute would have been 
deemed unnecessary, and therefore would never have 
been enacted. Neither is the existence of one of these 
statutes a conclusion, nor, as we think, a prima facie 
presumption from proof of the existence of the other.” 
See Roberts on Voluntary and Fraudulent Conveyances, 
51; 19 Wendell 516; 5 Watts 373. 

In the case at bar no intent to deceive or defraud 
purchasers was alleged or proved. The subsequent pur- 
chaser had actual notice of the prior fraudulent convey- 
ance, and if in such case he is held to have a better title 
than the children to whom a remainder in fee simple was 
granted by the first deed, and who cannot be said to 
have been privy even to the intent of the grantor to 
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defraud his creditors, the sections above noticed had no 
operation whatever as against the fraudulent grantor, 
who may again and again sell the property and place the 
proceeds beyond the reach of his creditors. But, if, as 
is held in the majority opinion, a subsequent purchaser 
with notice gets a better title than the grantee in the 
fraudulent conveyance, what becomes of the rights of 
the creditors, if before they move against the first 
grantee the grantor sell and convey to a subsequent 
purchaser? If the latter gets a title good against them, 
while one fraudulent conveyance would not defeat cred- 
itors, two will. On the contrary, if his title is assailable 
by creditors, it must be because conveyed in fraud of 
their rights, and the fraudulent grantor may a third 
time sell and convey, and so on ad infinitum. He could 
not set aside either conveyance, or recover the property 
from the fraudulent grantee, and yet may transfer the 
title and defeat all prior conveyances and fraudulent 
sales. Such law offers a premium for fraud, and we 
must resort to our criminal law for a check upon such 
villainy as might be perpetrated under the construction 
of our statute against fraudulent conveyances. 

In support of our views we refer to 47 N. H. 532; 6 
Blackf. 391; 8 Iredell Law 340; 5 Watts 378; 11 Texas 
149, 478. A subsequent purchaser with notice actual or 
constructive can hold the land only by proving a specific 
intent on the part of the grantor to deceive or defraud 
purchasers of said land, and that the grantee was privy 
to such fraudulent intent of the grantor. 





THE SEDALIA, WARSAW & SouTHERN RaAILway Com- 
PANY, Appellant, v. WILKERSON, Administrator. 


1. Railroads: sTOCcKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles of 
incorporation or by subscribing to the capital stock after the incor- 
poration. 
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When not a Stockholder. A preliminary subscription to the 
stock of a proposed railroad, by one who did not sign the articles of 
incorporation, and who died before the incorporation, cannot be en~ 
forced against his estate. 


Appeal from Pettis Circuit Court.—Hon. J. P. 
STROTHER, Judge. 


AFFIRMED. 
Wm. S. Shirk for appellant. 


It is well established, by a line of decisions almost 
uniform, that a subscription, such as is here in question, 
is enforcible at common law on the ground that it con- 
stituted a continuing offer or promise, although made 
before incorporation, to subscribe to the capital of the 
company when incorporated, and which, when accepted 
by the company after incorporation or organization, be- 


-comes a valid subscription, and enforcible as such. By/- 


falo& NV. Y. City R. R. Co.v. Dudley, 14 N. Y. 336; Ren. 
& Wash. Plank Rd Co. v. Barton, 16 N. Y. 451 and 
457; Penobscot R. R. Co. v. Dummer, 40 Me. 172; An- 


derson v. New. & Rich. R. R. Co.,12 Ind. 376; Johnson 


». Wabash, &c., R. R. Co., 16 Ind. 389; Athol Music 
Hall ». Cary, 116 Mass; 471; Johnson v. Ewing Female 
Un., 35 Til. 518; Ref. Prot. Church v. Brown, 24 How. 
Pr. 76. Many other cases might be cited decided by the 
supreme courts of Mississippi, Alabama, Connecticut, 
New Hampshire, Vermont, Maryland, New Jersey and 
other states—also English decisions. And the death of 
appellee’s intestate before the articles were filed does not 
render this principle inapplicable to the case at bar. 
Bailey v. Hollester, 26 N. Y. 112; Tonica, &c., Ry. Co. - 
vo. McNeeley, 21 Ill. 71. 

The subscription of appellee’s intestate was accepted 
by the railway company after it was incorporated and 
organized, and his name placed on the stock books of the 
company as the owner of fifty-five shares of stock. The 
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continuing offer was thus accepted, and the company has 
acknowledged him a stockholder— his administrator is 
legally entitled to the stock, and must pay the subscrip- 
tion. The subscription should also be held binding, 
because it was payable only upon condition that the com- 
pany after organization should do certain things, involv- 
ing the expenditure of large sums of money. Relying 
upon the promise of appellee’s intestate and others, it 
complied with such conditions fully, and parties who sub- 
scribed or agreed to take stock and pay for it, should be 
estopped from denying the validity of their subscriptions. 
Ashtabula and New L. Ry. v. Smith, 15 Ohio (N. 8.) 
328; Mansfield, &c., Ry. Co. v. Brown, 26 Ohio (N. 8.) 
223; lowa, éc., R. R. Co. v. Perkins, 28 Iowa 281; Peck- 
enny v. George, 2 Mo. App. 424. The subscription was 
valid under our statute. Peninsular Ry. Co. v. Duncan, 
28 Mich. 130; 24 Md. 562; 20 Barb. 155; 21 Barb. 454. 








B. G. Wilkerson and Jno. Montgomery, Jr., for 
respondent. 


(1) Theagreed statement of facts does not show any 
relation existing between Smith and Newkirk, other than 
that Newkirk was soliciting subscriptions to a proposed 
or contemplated railway, and Smith signed the paper 
which Newkirk had then and retained afterwards and, 
after Smith’s death, delivered to the secretary, of the cor- 
poration organized after Smith’s death. (2) The corpora- 
tion itself is the creation of the statute: ‘‘There is no 
common law method of becoming a stockholder in a statu- 
tory corporation.”’ Poughkeepsie & Salt Point Plank 
Road Co. v. Griffin, 24 N.Y.150; Troy & Boston R. R. Co. 
v. Tibbitts, 18 Barb. 297; Dutchess & Columbia County 
R. R. Co. v. Mabbett, 58 N. Y. 397; Carlisle v. Saginaw 
Valley & St. Louis Railroad Co., 27 Mich. 315; Penin- 
sular Railway Co. v. Duncan, 28 Mich. 130; Parker ». 
N. C. Mich. R. R. Co., 33 Mich. 25; Dorris v. French, 
4 Hun. 295; Lake Ontario, éc., R. R. v. Mason, 16 N. 
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Y. 454. (3) In order that a subscriber to the capital 
stock of a corporation shall be bound to pay for stock it 
is necessary that the contract be such as to bind the cor- 
poration to receive the subscriber as a stockholder. An- 
gell and Ames on Corporations, sec. 527. (4) There are 
none of the elements of an estoppel in this case. Nothing 
was done at the request of Smith, and nothing appears to 
have been done on the faith of what Smith did. 


Martin, C.—This is an action to enforce an alleged 
subscription to the capital stock of plaintiff. The de- 
mand was first presented in the probate court for allow- 
ance against the estate of the subscriber; and was taken 
thence by appeal to the circuit court. The principal facts 
in the case are set forth in the following agreed statement : 

It is hereby stipulated and agreed by and between 
the parties hereto, that upon the trial of this case the fol- 
lowing facts shall stand admitted, viz: 

1. That the plaintiff isa railroad corporation, created 
and existing under the general railroad incorporation 
laws of the state, under the corporate name of the Sedalia, 
Warsaw & Southern Railway Company. 

2. That its articles of association were filed in the 
office of the Secretary of State, September 16, 1879, the 
same having been prepared and signed by the parties 
thereto, between the first day of September, 1879, and the 
sixteenth day of September, 1879, and that said Smith 
did not sign said articles, nor authorize any one to sign 
his name thereto, and that said Smith died intestate on 
the eleventh day of July, 1879. 

3. That in the year 1877, the defendant, said George 
R. Smith, signed and delivered to one Cyrus Newkirk, 
who was afterwards named in said articles as one of the 
directors of plaintiff and who was then soliciting sub- 
scription to the capital stock of said proposed incor- 
poration, now the plaintiff herein, a certain written in- 
strument to be read in evidence in the case. 

3}. That prior to the bringing of the suit in the pro- 
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bate court of Pettis county, the plaintiff had complied 
with all the conditions of said written instrument refer- 
red to in the preceding stipulation as to the construction 
and completion of said railway, and that on October 30, 
1880, plaintiff made a call for payment of all subscrip- 
tions to its capital stock. 

4. That for the purpose of this trial the same effect 
shall be given to the instrument referred to in the third 
stipulation as though the name of the Sedalia, Warsaw 
& Southern Railway Company appeared in it instead 
of that of the Sedalia, Warsaw & Memphis Railway Com- 
pany. 

5. That after said articles of association were filed 
in the office of the Secretary of State, as aforesaid, the 
plaintiff corporation duly organized by the appointment 
of Wm. Gentry, one of the directors named in the said ar- 
ticles, as president, also by the appointment of D. H. 
Smith, another of said directors, as vice-president, Jno. 
D. Crawford, secretary, and Cyrus Newkirk, treasurer. 

6. That after such organization by plaintiff, said 
Cyrus Newkirk turned over and delivered said instru- 
ment referred to in the third stipulation to the secretary 
of plaintiff, and that plaintiff thereupon received and 
accepted the same as a subscription to its capital stock, 
and ordered the name of said Smith to be placed upon its 
stock books as a stockholder of 55 shares of its capital 
stock, which was accordingly done. 

7. For the purpose of this case the instrument of 
writing referred to in stipulation No. 3, shall be consid- 
ered as applying only to the $1,000 cash part thereof, which 
yet remains unpaid, the remaining portion having been 
heretofore arranged in a manner not affecting the issues 
in this case. 

8. These stipulations shall not be taken as binding 
or estopping either party hereto, in any other cause, but 
shall be used in the trial of this case only. 

The plaintiff read in evidence the subscription paper 
referred to in the stipulation signed by the defendant’s 
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intestate, which constitutes the foundation of the de- 
mand against his estate: 

‘*We, the undersigned, agree each severally to 
take the number of shares of the capital stock of 
the Sedalia, Warsaw & Memphis [Southern] Railway 
Company written opposite our names respectively, and 
to pay for the same as soon as the road of said com- 
pany shall be fully completed and in operation to the: 
south line of Pettis county, in the direction of Warsaw, 
and the road-bed of said company completed from Sedalia 
to Warsaw. The payment of our several individual sub- 
scriptions to be secured to the satisfaction of the board 
of directors of said company before a contract for the 
building of said road is closed. 

Names. Shares. Amount. 

George R. Smith, ....——............. $5,500 


On condition as follows: One thousand dollars cash ; 
three thousand dollars in work, to be done for said rail- 
way company at the shops of the Smith Manufacturing 
Company, at regular prices; fifteen hundred dollars in 
real estate, consisting of the three lots on the north side 
of Fourth street, in the city of Sedalia, lying south of 
the lots of the Smith Manufacturing Company, and ad- 
joining the M., K. & T. railroad on the west — above men- 
tioned lots are numbered 14, 15 and 16, of block one, 
Smith & Martin’s Third Addition. ' 

(Signed, ] G. R. Suirn.”’ 


This being all the evidence, the plaintiff asked the 
court to declare, in substance, that the plaintiff, upon the 
agreed facts, was entitled to recover the one thousand 
dollars mentioned in the subscription paper. The court 
refused to make the declaration and rendered judgment 
on said facts in favor of defendant, from which the 
plaintiff appeals. a 

The only question presented in the record is, whether 
the defendant’s intestate by virtue of his signature to 
the paper submitted in evidence, which was preliminary 
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to the execution of the articles of association, became 
legal, bound as a stockholder in the corporation sub- 
sequently organized under article 2 of chapter 21 relating 
to the voluntary incorporation of railroads. The cor- 
poration contemplated in this preliminary paper is. a 
creature of the statute. By complying with certain re- 
quirements specifically indicated therein, the subscribers 
of said paper, or any one else desiring the same thing, 
might become entitled to the rights and be subject to the 
liabilities of stockholders in a body corporate. The 
statute which enables them to call into being the body 
corporate governs their relation to that body. It is full 
and explicit and leaves no excuse for resorting to the 
rules of the common law in determining who are and 
who are not members of the body. I accept this proceed- 
ing as an attempt to enforce the statutory liability of the 
defendant’s intestate as a member and stockholder of the 
association contemplated in the preliminary paper. 

In recurring to the statute it would seem that only 
two modes are provided by which a person may become 
a subscriber to the capital stock of a corporation, either 
by signing the articles of association alluded to in the 
first section of the second article, or by subscribing to the 
capital stock after the creation of the corporation. The 
defendant's intestate died before the articles of associa- 
tion which gave being to the corporation were executed 
and filed, consequently he could not have become a mem- 
ber by subsequent subscription. If he did not become 
such before they were filed then he was no subscriber or 
stockholder at all. As it appears from the agreed state- 
ment of facts that his name was never signed to the ar- 
ticles of incorporation, the argument against the plaintiff 
is conclusive, if the premises are correct. 

That they are correct, I think no one can doubt after 
reading the provisions of the statute relating to the in- 
cipient steps necessary to be taken in order to give rise to 
the relation of stockholder and corporation. Section 764, 
Revised Statutes, provides that any number of persons, 

VoL. 83—16. 
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not less than five, may form a railroad company; that 
for such purpose they may make and sign articles of 
association in which shall be set forth, the name of the 
company, period of its existence, the termini of its road, 
its length, the counties through which it is to run, the 
amount of capital stock, number of shares of stock, and 
the names and places of residence of the directors. It 
requires each member to subscribe to such articles by 
signing his name and place of residence, and the number 
of shares he agrees to take. A certain amount of capital 
stock must be subscribed according to the character and 
length of the road, and five percent. of the amount so sub- 
scribed paid thereon to the directors named in the ar- 
ticles. To these articles must be attached the certificate 
of at least three directors, under oath, to the effect that 
the conditions relating to the amount and payment of 
stock have been complied with. The section then goes 
on tosay: ‘‘And thereupon the persons who have so sub- 
scribed such articles of association, and all persons who 
shall become stockholders in said company, shall be a 
corporation by the name specified in such articles of asso- 
ciation, and shall possess the powers and privileges granted 
to corporations, and be subject to the provisions relating 
thereto contained in this chapter.”’ 

“ I am unable to perceive how any persons of the re- 
quisite number, desirous of forming a railroad company 
under the provisions of this statuté, can do so in any 
other mode than the one pointed out init. In no other 
mode can the relation of stockholder and corporation, 
under this statute, be established. The statute neither 
contemplates, nor alludes to, any preliminary paper of 
subscription such as the one given in evidence. The fact ~ 
that informal papers and circular letters are commonly 
signed and published as a part of the enterprise and zeal 
which gives birth to public corporations, can make no . 
difference as long as the statute fails to recognize them 
among the necessary and prescribed legal steps to be 
taken by the incorporators to create the body corporate. , 
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The allusion in the statute to ‘‘all persons who shall be- 
come stockholders in said company,”’ evidently refers to 
such as become stockholders by subscribing for stock 
after the corporation is established, in subscription books 
opened by the directors, according to the provisions of 
section 711, Revised Statutes. 

It has been held by the courts of New York, in con- 
struing a statute in most respects like our own, that a 
party failing to sign the articles of association could not 
be subjected to the liability of a stockholder, although he 
had signed a preliminary subscription paper. TZroy ¢& 
Boston R. R. v. Tibbitts, 18 Barb. 297; Poughkeepsie & 
Salt Point Plank Road Co. v. Griffin, 24 N. Y.150. I find 
nothing in the cases cited by plaintiff’ s counsel materially 
conflicting with this construction. Some of them are 
cases in which preliminary requests, petitions or subscrip- 
tions were made prior to, or in contemplation of the grant 
of a charter by legislative enactment. The acts when 
passed took effect upon the petitioners or subscribers, and 
by force of their terms made them liable as members or 
stockholders, although they may have failed to partici- 
pate in the subsequent proceedings by which the corpora- 
tion was organized. Others are cases in which the act of 
incorporation, either general or special, had been passed, 
and the defendants were held liable as stockholders by 
reason of subscriptions within the peculiar meaning and 
terms of the acts; or because the acts, unlike the one 
before us, failed to prescribe any particular method of 
subscription by which a person might acquire the rights 
and be subject to the responsibilities of a stockholder. 
Tonica, etc., Ry. v. McNeely, 21 Ill. 71; Johnson v. 
Ewing Female University, 35 Tl. 518; Buffalo & NV. Y. 
City R. R. Co. v. Dudley, 14 N. Y. 336; Hartford & 
New Haven R. R. v. Kennedy, 12 Conn. 500; Taggart v. 
Western Md. R. R., 24 Md. 663; Penobscot R. R. Co. 
». Dummer, 40 Me. 172; Kennebec & Portland R. R. »v. 
Palmer, 34 Me. 366; Cross v. Pinckneyville Mill Co., 
17 Ill. 54; Athol Music Halli Co. v. Cary, 116 Mass. 471. 
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Ido not regard the case of Peninsular Ry. Co. ». 
Duncan, 28 Mich. 130, as an authority in point. With- 
out assenting to the conclusion reached in that case by a 
majority of the court (there being an able dissenting 
opinion against it), I need only remark for the purposes 
of this case, that the construction adopted by the court 
was placed upon the peculiar phraseology of the statute 
which it was held referred to preliminary subscriptions, 
thereby intending to make the signers thereof members 
of the corporation when established. There being no such 
reference or intention contained in the language of our 
statute, I am of the opinion that the defendant's intestate 
cannot be held liable as a stockholder by reason of his 
signature to the paper submitted in evidence. Accord- 
ingly the judgment of the court below is affirmed. 

Philips, C., not sitting. Ewing, C., concurs. Hough, 
C. J., absent. 











MERRILL e¢ al. v. THE City oF St. Louts ef al., Ap- 
pellant. 


1. Practice: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. 
In an action for damages by a married woman for personal injuries 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- | 
band to be joined with her during the trial. 


: AMENDMENT: WAIVER. Where the record shows that the 
court, by an order, granted permission to amend the petition by 
making the husband a party plaintiff, and the formal amendment is 
not made, but the defendant proceeds to trial without objection, the 
Supreme Court will treat the case as if the amendment had been 
made. 





: JOINDER OF PARTIES DURING TRIAL: RE-SWEARING JURY: 
WAIVER. Where the husband is joined as a nominal party plaintiff 
after the beginning of the trial, in a case where the judgment would 
enure to the separate use of the wife, and the proof of the fact of 
coverture is elicited by the defendant, failure to re-swear the jury 
after joining the husband is not reversible error, where defendant 
does not ask it and proceeds to trial without objection. 
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: WAIVER OF CONSTITUTIONAL RIGHT. Ina case where only the 
parties plaintiff and defendant are interested a party may waive a 
constitutional right. He may waive his right to demand a jury or 
to have it sworn. 


5. Ilarried Woman, Tort of: LIABILITY: SEPARATE ESTATE. A 
married woman who manages realty, the legal title to which is in a 
trustee for her sole and separate use, in such negligent manner that 
another receives a personal injury thereby, is guilty of a tort and is 
liable in damages therefor. 


6. Judgment: EXECUTION: TORT. A general judgment against a 
husband and wife for the tort of the latter not committed in the 
husband's presence or by his coercion, is binding upon both and the 
separate property of the wife may be taken in execution. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Leverett Bell for appellants. 


(1) The verdict was excessive. In such case the 
judgment will be reversed. Benson v. Railroad Co., 
78 Mo. 504; Marshall v. Railroad Co.,78 Mo. 610. (2) It 
was error to admit John Merrill as a party plaintiff dur- 
ing the progress of the trial. He was a necessary party 
(R. 8. § 3468) and could have been brought in by an 
amendment of the petition. R. 8. § 3568. But it was evi- 
dent Mrs. Merrill was engaged in perpetrating a fraud 
upon the court in posing as a single woman, and she 
should have been punished by compelling her to submit 
to a nonsuit and to resort to a new action. (3) Upon 
the introduction of John Merrill as a party plaintiff, 
defendants were entitled to an amendment of the peti- 
tion. R. S. § 3568. It was error to proceed with the 
trial under the original petition. (4). The defendants 
were entitled to a continuance as a matter of course, on 
a new plaintiff being introduced into the cause. (5) The 
jury should have been re-sworn after John Merrill was 
made a party plaintiff. The verdict was not given under 
the sanctity of an oath and was no verdict. No judg- 
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ment can be entered upon it. Constitution of Mo., Art. 
2, § 28; Bank v. Anderson, 1 Mo. 244. (6) The judg- 
ment is a general one against all of the defendants, one 
of whom, Mrs. Duffer, isa married woman. It is void 
under the doctrine that a personal judgment against a 
married woman is void. Higgins v. Peltzer, 49 Mo. 152; 
Corrigan v. Bell, 73 Mo. 53. The judgment is an entirety, 
and being bad as to one defendant is bad as to all. Jns. 
Co. v. Clover, 36 Mo. 392. (7) Judgment should have 
been arrested. The petition does not state a cause of 
action in favor of plaintiffs and against Lucinda M. 
Duffer. (8) The jury were not properly instructed as to 
the relation borne by John Merrill to the controversy. 


Charles T. Noland for respondent. 


(1) Appellate courts will not reverse a judgment on 
the ground that the verdict is excessive, unless it is man- 
ifest that injustice has been done. The verdict must be 
such as to clearly indicate that the jury acted in disre- 
gard of the evidence, or from passion, or prejudice, or cor- 
rupt motives. Woodson v. Scott, 20 Mo. 272; Barth ». 
Merritt, 20 Mo. 567; Wells v. Sanger, 21 Mo. 354; Goetz 
». Ambs, 27 Mo. 28; Kennedy v. North Mo. R. R., 36 
Mo. 351; Graham v. Pacific R. R., 66 Mo. 536; Porter 
v. Hannibal & St. Joe R. R., 71 Mo. 66; and the cases 
cited by appellant in 78 Mo. 504 and 610 also sustain this 
doctrine. (2) Defendants should have raised the point 
of a defect of parties in their answer or by demurrer. 
They cannot be relieved here. R. 8. §§$ 3515, 3519; Reug- 
ger v. Lindenberger, 53 Mo. 364; Kerr v. Bell, 44 Mo. 
124. Amendments being largely in the discretion of the 
trial court, this discretion will not be disturbed unless 
abused. Hnsworth v. Barton, 67 Mo. 622; Chauvin »v. 
Lownes, 23 Mo. 223; Taylor v. Ladew, 33 Mo. 205. (3) 
No amendment of the petition by interlineation or other- 
wise was necessary, the court having ordered the record 
to show all that was necessary. Underwood v. Bishop, 67 
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Mo. 374. (4) The court did not abuse its discretion in 
refusing a continuance. Slate v. Klinger, 43 Mo. 127; 
Calhoun v. Crawford, 50 Mo. 458. The application was 
not in writing as required by statute. R. 8S. §§ 3593, 3595, 
3597. (5) The defendants did not ask to have the jury 
re-sworn, and their objection that it was not done will 
not be heard now. Williams v. Miller, 10 Towa 344; 
Arnold ». Arnold, 20 Iowa 273; Hinkle v. Davenport, 38 
Iowa 235 ; Scott v. Moore, 41 Vermont 205; Hardenbough 
vo. Crary, 15 How. Pr. 307; Anowles v. Rexroth, 67 Ind. 
59. (6) A judgment against husband and wife for the 
wife’s tort when it is strictly her tort and not done by the 
husband’s coercion is an exception to the rule that a gen- 
eral judgment against a married woman is void. 2 Kent 
Com. 149; 4 Blackstone Com. 29 m; Meegan v. Gun- 
sollis, 19 Mo. 418; Bishop on Married Women, § 905; 
Schouler on Husband and Wife, § 134; Wagner v. Bibb, 
19 Barb. 321; Aeen v. Hartman, 48 Pa. St. 497; Mar- 
shall v. Oakes, 51 Me. 308; Hildreth v. Camp, 41 New 
Jer. L. 306; Cassin v. Delany, 38 N. Y.178; Daily v. 
Houston, 58 Mo. 361; Simmons v. Brown, 5 Rhode 
Island 299. If Lucinda Duffer was a necessary party 
then the judgment must stand, for the only judgment 
that could be rendered against her was rendered. But if 
she was not a necessary party then this court will simply 
strike out her name from the judgment and allow it to 
stand. This ithas the power to do. R. 8S. § 3570; Weil o. 
Simmons, 66 Mo. 617; Cruchan v. Brown, 57 Mo. 38; 
LaRiviere v. LaRiviere, 77 Mo. 512; Jackson v. Bowles, 
67 Mo. 609; Thompson v. Mosely, 29 Mo. 477; Parry v. 
Woodson, 33 Mo. 347. (7) A judgment will not be 
reversed in a civil case for want of proper instructions 
when they were not asked. Hzpress Co. 0. Kouniz, 8 
Wall. 342. 


Puitips, C.—This is an action to recover damages 
for injuries sustained by the plaintiff, Hannah M. Mer- 
rill, from falling through a coal hole in the sidewalk on 
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one of the streets of St. Louis city. The action was 
brought in the name of said Hannah alone, as if she 
were a feme sole. The petition alleged that the legal 
title to the real estate adjoining the sidewalk, where the 
injury occurred, was in James M. Duffer, who held the 
same in trust to the sole use of his wife, Lucinda M. 
Duffer, who were made co-defendants with the city of 
St. Louis. It was further alleged that said premises were 
used by said Duffer and wife, and the hole or opening in 
the sidewalk was used by them in conveying coal to the 
cellar under the house; that said coal hole was defective, 
ete., whereby Mrs. Merrill fell into the same, and was 
greatly injured. The answer tendered the general issue. 

The plaintiffs’ proof showed that Mrs. Merrill received 
injury as alleged ; but not of a serious character. Inthe 
progress of the trial, it was developed on cross-examina- 
tion of Mrs. Merrill, that she was at the time of the 
institution of the suit, and yet is, a married woman. She 
stated that long prior to the institution of this action 
her husband had gone off, and she was under the impres- 
sion that he was dead, and did not know the contrary 
until on the morning of that day, when he unexpectedly 
appeared in the city and court house. She did not men- 
tion the fact, however, of his appearance. On the de- 
velopment of the fact on cross-examination, the plaintiff, 
by her attorney, asked leave of the court to amend the 
petition by making the husband a co-plaintiff. The de- 
fendants objected. Thereupon the defendants asked for 
a continuance of the case, when the following colloquy 
occurred between the court and defendants’ counsel. 
‘““The court: Upon what ground do you ask for a 
continuance’ Counsel: Because John Merrill is made 
a party plaintiff to this action. The court: If you 
are surprised in any way, or if it will change your 
defence, or if you are injured in any way in making 
any defence you may have in this case, I will con- 
tinue the case, otherwise the trial will proceed. 
Counsel: We cannot say that. The court: Mr. Clerk, 
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enter the fact upon the record that John Merrill, by 
order of the court, is made a party plaintiff to this suit 
as the husband of Hannah Merrill. Let the case pro- 
ceed.” 

The clerk made entry accordingly in the court 
minutes; but the amendment was not formally made in 
the petition. Thereafter the trial proceeded without 
further objection on this account. The jury was not 
re-sworn after the admission of John Merrill as a co- 
plaintiff. The jury returned a verdict in favor of plain- 
tiffs against the defendants for the sum of $2000. After 
ineffectual motions for new trial and in arrest, the de- 
fendants appealed to the St. Louis court of appeals, 
where the judgment of the circuit court was affirmed; 
and defendants prosecute their appeal to this court. 

The controlling questions of law were carefully con- 
sidered and determined in this case by the court of appeals 
(12 Mo. App. 466). We are urged to review that decision 
by appellants’ counsel in an argument of much force. 
Out of respect to him, as well as the importance of the 
questions of practice involved, we have thought proper to 
vield to the invitation. 

I. It is urged that the circuit court erred in admit- 
ting the husband of Mrs. Merrill as a. co-plaintiff, 
especially without terms. It is not disputed that the 
husband was a necessary party plaintiff as declared in 
section 3468, R. 8.; nor that the trial court had the power, 
at any stage of the proceedings, in furtherance of justice, 
to order such necessary party to be brought in by a 
simple amendment of the petition, as provided by section 
3568, R. S. But the contention of counsel is, that 
although Mrs. Merrill may not have known her husband 
was living, and may have believed him to be dead when 
she instituted the action, yet her continued prosecution 
of it in her name as a feme sole after the discovery of his 
existence and presence in the city, was a fraud on the 
court and the administration of justice, which should 
have been punished by a discontinuance of the action. 
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We admit the apparent justice and force of the sugges- 
tion. And had the court seen fit, on this state of the 
proof to rebuke her misconduct by dismissing her action or 
continuing it at her costs, we would not have been disposed 
to reverse the action of the court. But this was a matter 
resting, in large measure, in the sound discretion of the 
judge. He saw and heard the plaintiff, and had a better 
opportunity than this court of judging of her good or bad 
faith, and determining whether the ends of justice would 
be promoted by continuing or discontinuing her action. 
We cannot say that the discretion as exercised was unju- 
dicial. Especially so in view of the fact that we do 
not perceive that the defendants were in any wise in- 
jured or prejudiced by the amendment. They would not 
say that they were surprised, or that the action of the 
court misled them, or that they had omitted any prep- 
aration of their defence based on the assumption that 
she was or was not a feme sole. 

It is further insisted, in this connection, that al- 
though the plaintiff had permission of the court to so 
amend her petition, the amendment in fact was never 
made. The record, however, does show that the order 
was made by the court; and if the defendants thereafter 
proceeded with the trial without objection, as though the 
petition had been formally amended, this court will treat 
the case as if the amendment had been made. This rule 
of practice is now firmly settled by repeated decisions of 
this court. Underwood v. Bishop, 67 Mo. 374; Young 
». Glasscock, 79 Mo. 574, and cases cited. This ruling 
is responsive to both the requirement and spirit of the 
practice act, sec. 3569, which declares that: ‘*The court 
shall, in every stage of the action, disregard any error or 
defect in the pleadings or proceedings which shall not 
affect the substantial rights of the adverse party ; and no 
judgment shall be reversed or affected by reason of such 
error or defect.”’ 

II. It appears that after the husband was admitted 
as a co-plaintiff the jury were not re-sworn. This is 
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assigned for error. It may be conceded that the admis- 
sion of the husband as a party changed the actors; but 
he was a formal party, having no ultimate interest in the 
result. By express provision of the statute the judg- 
ment recovered would enure to the separate use of the 
wife. While it is true that the allegation of coverture 
implied, if not expressed, by his joinder as _ plaintiff 
presented a fact at issue under the general denials of 
the answer, yet the proof of the fact of coverture was 
elicited by the defendants, while the jury were under 
oath to try any matter properly arising under the issues, 
What harm, therefore, could possibly have come to the 
defendants by not re-swearing the jury to hear that which 
had already been developed? The less should this 
objection serve the defendants when they are availing 
themselves of the very fact of the coverture. Having de- 
veloped the existence of the coverture, and thereon predi- 
cating the claim that the action should have been discon- 
tinued or at least continued for a term, the court and 
jury might very well have thenceforth treated this as an 
admitted fact on the trial. Nor did the defendants 
request to have the jury re-sworn, but proceeded with the 
trial without objection on this account. If the omission 
should be, at the time, overlooked by counsel, and his 
motion for new trial were accompanied with his state- 
ment to that effect, the proper practice, doubtless, to 
pursue would be for the trial court to grant a new trial, 
provided the amendment made after the trial begins 
introduces any new substantial issuable matter. Scott ». 
Moore, 41 Vt. 205; Williams v. Miller, 10 Iowa 344; 
Arnold v. Arnold, 20 lowa 293. 

III. In answer to the proposition that defendants 
by their course had waived the re-swearing of the jury, 
counsel suggest that the right of trial by jury is a consti- 
tutional right, that the jury to be a lawful jury must be 
under oath to try the issues (citing Bank v. Anderson, 1 
Mo. 244), and it is then suggested that being a constitu- 
tional right it could not be waived. We are unable to 
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perceive that this suggestion rests on any solid ground. 
It is not an instance were the public are concerned. The 
parties plaintiff and defendant are alone interested. 
Why may not the litigant, in such a case, waive a privi- 
lege, a guaranteed right, to demand a jury, or have it 
sworn? The inviolability of contracts and private prop- 
erty are secured to the citizen by the organic law; but in 
the every day proceedings of the courts it is held that 
parties to contracts and claimants to property have 
waived their right to insist upon either. In every civil 
trial at law, on an issue of fact, the litigant has a consti- 
tutional right to demand a jury, yet by statutes (sec. 
3602) it is provided how the parties may waive a jury, 
and it is constantly done. The Bill of Rights provides 
that the accused in criminal trials shall have the right 
‘*to meet the witnesses against him face to face.’”’ But 
it is held the accused can waive this constitutional 
guaranty. State v. Polson, 29 Iowa 188. This was 
followed and approved by this court in State v. Wagner, 
78 Mo. 644. See, also, Cooley Const. Lim. (5th Ed.) 216; 
State v. Worden, 46 Conn. 349; Dillingham v. State, 5 
Ohio St. 280; Dodd v. Thomas, 69 Mo. 370. In Vaughn 
». Scade, 30 Mo.600, while the court held the act of the 
legislature organizing the St. Louis law commissioner's 
court unconstitutional, in so far as it limited the number 
of jurors to six, yet it is suggested quite plainly, p. 604, 
that the right to demand the panel of twelve would be 
waived where the parties proceeded with a less number 
without objection. 

IV. The more important question involved in this 
appeal is the action of the circuit court in rendering judg- 
ment in personam against Mrs. Duffer, a married woman. 
The court of appeals, in an able opinion, sustained the 
validity of the judgment. It is placed chiefly on the 
ground that Mrs. Duffer was the separate owner of the 
real estate, for the betterment of which the nuisance was 
maintained ; that the neglect to keep the coal hole in 
repair was a tort ; and a married woman, at common law, 
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is answerable personally in damages for her torts not 
committed in the presence or under the influence of her 
husband. The learned counsel for appellants does not 
controvert this general proposition. But his contention is, 
if we rightly comprehend his argument, that the court of 
appeals lost sight of the fact, or at least failed to meet it, 
that the legal title to the real estate was in the husband, 
who was managing the property and collecting the rents 
for her; and that in fact she neither created the nuisance, 
nor controlled the property on which it was permitted. 

The title deed to this property does not appear in 
the record. The statement is, that the legal title was 
vested in the husband for the separate use of the wife. 
The property was acquired by Duffer about twenty-five 
years prior to the injury in question. There were no 
improvements on the lot when bought, and the husband 
testified that he had the house built and the improve- 
ments made thereon. He seems to have attended to 
renting and collecting rents thereon at times; at other 
times other persons attended to these matters, but 
whether under direction of the wife or husband does not 
appear. Asa matter of course, in the absence of any- 
thing to the contrary appearing, we are bound to assume 
that all these things were done for the use and benefit of 
the beneficial owner of the property. She was the real 
party in interest. The husband was the mere depositary 
of the legal title. His was a dry, naked trust, not 
coupled with any interest. There is nothing in the record 
to show that he had acquired even an inchoate interest 
of curtesy. He is, therefore, to be regarded, in this dis- 
cussion, as any other stranger who might be such trustee, 
with no greater or less obligations and responsibilities 
resting on him. 1 Bish. Mar. Wom., sec. 803. 

Without discussing the duties of such a trustee 
towards the property thus held by him, to protect it 
against waste and trespasses, by lending his name to 
maintain the necessary actions for the benefit of his 
cestui que trust, or the right of a feme covert, in respect 
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of her separate estate, to appoint an agent, and the 
extent of her liabilities for his acts as such agent, it is 
enough to say that it quite clearly appears from the evi- 
dence that the coal hole, as originally constructed by the 
trustee, was properly and safely built. It became dan- 
gerous to foot passengers from neglect to keep it in 
repair. The question then occurs, who is the responsible 
party, so far as the public or the plaintiff, Mrs. Merrill, is 
concerned? In Robbins v. Mount, 4 Rob. (N. Y.) 553- 
559, the property, from the mismanagement of which the 
injury was alleged to have proceeded, belonged to minor 
children. Mount was the executor of the will, whose 
duty it was to collect and receive the income and rents 
of the estate for the benefit of the devisees. On the ques- 
tion of the liability of Mount for the imputed injury the 
court say: ‘‘The executor took no estate whatever in the 
land, his authority being a mere naked power to receive 
the rents, etc. The action was not, therefore, maintain- 
able against the defendant, Mount, as owner. He neither 
placed the fixtures in the building, nor maintained them 
there. The owner of real property may be liable for the 
defective construction of his buildings or their appur- 
tenances, without any immediate or active agency in the 
injury ; but such liability is confined to the owner, and 
does not extend to agents, employes or servants of the 
owner.” 

By the charter of the city of St. Louis (sec. 9, art. 16) 
it is provided that whenever the city shall be liable to an 
action like this ‘‘by reason of the unauthorized or wrong- 
ful acts, or of the negligence, carelessness, etc., of any 
person; and such person be also liable to an action by 
the party so injured, the injured party,’ if he sue the city 
for damages suffered by him, shall also join such other 
person so liable, and no judgment shall be rendered 
against the city unless judgment is rendered against such 
other person so liable to be sued.”’ It then further pro- 
vides that, if any person shall so sue the city alone, and 
it appears in the progress of the trial that such other 
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person was also liable, the plaintiff shall be nonsuited. 
So the party plaintiff in such actions must at his peril 
see that he joins the person who might be sued for 
such injury. If Mrs. Duffer was not liable no other 
person was. 

The authorities concur in saying that a married 
woman is liable to an action for her torts, not committed 
in the presence or under the supposed influence of her 
husband. 2 Bish. Mar. Wom., 256-7; Schouler Hus. and 
Wife, 1384; Dailey v. Houston, 58 Mo. 361; Marshall v. 
vakes, 51 Me. 308; Wright v. Leonard, 11 C. B. (N. 8.) 
259-266. Was, then, the neglect to keep this sidewalk 
in repair a tort? A tortis defined to be a civil or private 
wrong or injury. It consists of ‘‘injuries of omission 
or commission done to individuals.”? 1 Hill. on Torts, 1. 
Every illegal obstruction of the highway is a nuisance. 
People v. Lambier, 5 Denio 9. A nuisance isatort. It 
is ‘‘the use of one’s own property which involves injury 
to the property, or other right or interest of his neigh- 
borhood.”’ 1 Hill. on Torts, 577. In short, it is an incident 
of the ownership of the property that the owner shall so 
use and control it that injury may not come thereby to 
another’s property or person. In Rowe v. Smith, 45 N. 
Y. 238, the court, speaking of a feme sole owner, say: 
‘‘Tf the defendant should permit a nuisance upon her 
premises, to the injury of her neighbor, would she not be 
liable in an action to her neighbor? The unlawful use 
by her of her separate estate, would make the action one 
relating to her separate estate.’ And in Dygert v. 
Schenck, 23 Wend. 447, the court say: ‘‘Any act of an 
individual done to a highway, though performed on his 
own soil, if it detract from the safety of travellers is a 
nuisance. Special damage arising from it, therefore, 
furnishes ground for a private action, without regard to 
the question of negligence in him who digs it.”’ 

It cannot avail the defendant, the owner of the 
property in fact, that she did not construct the coal hole. 
It was constructed on her property for her benefit. She 
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who continues a nuisance is as much responsible there- 
for as he who creates it in the first instance. In Davenport 
». Buckman, 10 Bos. (N. Y ) 32, the court say: ‘‘In this 
case there was no pretense that the excavation was tem- 
porary, or made for any other purpose except as a 
separate, permanent entrance to the cellar. It was an 
opening, therefore, for damages arising from which those 
who made it or adopted and continued it, were responsi- 
ble.” Upon a person who thus employs a part of the 
highway, which belongs to the public for a passway, for 
a private use, the law imposes the highest degree of 
vigilance and care to keep the same in a safe condition 
for the public. Any neglect of this important duty cer- 
tainly should fall as fully within the terms of a positive, 
active tort, as if the owner of the property had committed 
an assault and battery upon the plaintiff. The injury 
probably would have been less than in this case had Mrs. 
Duffer assaulted Mrs. Merrill. 

V. Itis suggested that such a judgment could not 
be enforced on general execution. In the present atti- 
tude of married women in this state, and specially 
towards their separate estates, I perceive no such diffi- 
culties and embarrassment as the ancient common law 
threw around them. It does seem to me, with great 
respect, that learned judges have exhibited too much 
timidity, or reverence for legal antiquities, in adhering 
to rules after the reason for their existence has given 
away before our advancing civilization and broadening 
jurisprudence. In an early case in this state (Benjamin 
and Wife v. Bartlett, 3 Mo. 63), Wash, J., whilst holding 
that, where the cause of action accrues against the wife 
dum sola, it is properly brought against the husband 
and wife, and the judgment, of course, would go against 
both, yet said: ‘‘As to the husband the judgment is 
good; its effect upon the property or rights of the wife 
is another thing, and need not be considered.”’ 

So tue learned judge who delivered the opinion of 
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the court of appeals in this case says: ‘‘The plaintiff 
will be entitled to execution running against both hus- 
band and wife, but how it will be levied and satisfied we 
do not decide, for the question is not before us. Whether 
the plaintiff can in any subsequent proceeding in equity, 
charge the wife’s abutting property with the payment of 
this judgment, we do not now decide or intimate an opin- 
ion.’’ We do not perceive why there should be any hesi- 
tancy on this question. Judgments are either special or gen- 
eral. Ifa party recover a general judgment, by the express 
provision of the statute, he is entitled to have general 
execution against ‘‘the goods, chattels and real estate of 
the party against whom the judgment is rendered.’’ The 
execution logically and of right follows the general judg- 
ment. In Smith et al. v. Taylor and Wife, 11 Ga. 22, the 
court say: ‘‘For torts committed by the wife, not in 
the presence of her husband, and not by his coercion, 
they are jointly liable, and must be joined in the action. 
If there is a recovery, the judgment passes against both. 
If the wife has a separate property, it may be taken 
in execution.”’ This declaration meets our approval, 
and we think it pertinent and just to the profession and 
courts to say so. 

Other questions are raised by counsel, but they 
are not of sufficient importance to require discussion, 
and would not effect our judgment. 

It must follow that the judgment of the court of 
appeals should be affirmed. All concur, except Hough, 
C. J., absent. 





THE STaTE v. THompson, Appellant. 


1. Practice:  nstrucTIONS. It is not error to refuse an instruction 
embodied in others given. 
An instruction should not be given when there is no 
evidence on which to base it. 
VoL. 838—17. 
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8. Criminal Law: HOMICIDE: SELF-DEFENCE: OVERT ACT. One has 
no right to kill another until the person slain has done some overt 
act indicating some felonious or murderous purpose toward the 
slayer, and until such act is done the right of self-defence does not 
begin on the part of the latter. 


4. Practice, Criminal : INSTRUCTIONS, JURY TAKING TO THEIR ROOM. 
It is error to refuse to allow the jury in a criminal cause to take the 
instructions of the court with them upon retiring to consider of 
their verdict. Overruling State v. Phelps, 74 Mo. 128; and State v. 
Butterfield, 75 Mo. 297. 


Appeal from Saline Criminal Court.—Hon. Joun E. 
RYLAND, Judge. 


REVERSED. 


Appellant was indicted for murder in the first 
degree for killing one Thomas Powell, and upon trial 
was convicted of murder in the second degree. The 
court gave, among others, the following instruction fo1 
the state: 

7. Ifthe jury believe from the evidence that Wil- 
lard Thompson and Powell, on the night of the 23d day 
of January were at a dance at the house of one William 
Sigler, and that Thompson invited Powell out of the 
house to settle a difficulty with him or to advise Powell 
how he should act or what his conduct should be with 
reference to said dance, and that after they were out of 
the house Thompson undertook to advise or command 
Powell to act or conduct himself with reference to said 
dance in any particular manner, then Powell had a right 
to refuse said advice or command and refuse to act or 
conduct himself according to the wishes of said Thomp- 
son. And if the jury further believe from the evidence 
that said Thompson threatened to compel Powell by 
force to act and conduct himself as he wished or desired, 
and was at the time willing and ready and prepared to com- 
pel him by force to act and conduct himself as he desired, 
and threatened to compel him to do so, and that said 
Powell had a reasonable cause to apprehend a design on 
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the part of Thompson to kill him or do him some great 
bodily harm, and that there was reasonable cause to 
apprehend immediate danger of such design being 
accomplished, and that for the purpose of defending 
himself from such apprehended design Powell shot at 
Thompson, then such shooting was justifiable under the 
law and did not furnish or give to Thompson the right to 
kill Powell. 

The other facts sufficiently appear in the opinion of 
the court. 


Boyd & Sebree for appellant. 


Instruction number 7, given at the instance of the 
state, is clearly erroneous because: 1st, There was no 
evidence on which to base it. 2nd, It does not declare 
the law. By it Thompson’s right of self-defence is 
made to depend entirely upon whether Powell had 
reasonable cause to apprehend danger or not, without 
reference to whether Thompson intended such danger or 
not. 3rd, It is inconsistent with and contradictory of 
the 6th instruction given for the state, and is misleading 
to the jury. 4th, It is a commentary on the evidence, 
even if there was evidence to support it, and is, there- 
fore, erroneous. There is no evidence in this case of 
murder in the second degree and the court ought not to 
have so declared the law to tae jury. The court erred in 
refusing to allow the jury to take the instructions with 
them when they retired to consider of their verdict. R. 
S., § 3655, provides that this shall be done in civil cases, 
Sec. 1906, R. S., provides that the practice in civil 
cases shall apply in criminal prosecutions in respect to 
impaneling jurors, keeping them together, and the 
manner of rendering their verdict, except in cases other- 
wise provided by law. The criminal procedure contains 
no express provision in regard to this question, and the 
practice in civil cases applies. 


D. H. McIntyre, Attorney General, for the State. 
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SuERwoop, J.—Thompson was indicted for killing 
Thos. Powell, and on his trial was convicted of murder 
in the second degree. | 

I. The instructions in this case, given on behalf of 
the state, number eleven and cover some three pages in 
print, and those given on the part of the defendant 
number thirteen and cover a like space. I suppose the 
day will never arrive in this state when the trial courts 
will in a few brief and pointed instructions lay down the 
law which is to guide the jury in criminal prosecutions, 
Here are twenty-four instructions given and four more 
asked, when it would seem that three instructions on 
behalf of the state, and a like number on behalf of the 
defendant, would have been amply sufficient to cover the 
entire law of the case. Of those given for the defendant 
no more may be said than that, voluminous as they are, 
they present the theory on which the defendant relied 
with unexceptional fairness to the jury, and those 
refused him were properly refused, either as being 
embodied in those given, or else as being erroneous. He 
has no complaint on that score. 

The 7th instruction on the part of the state we 
regard as erroneous. It does not appear in evidence that 


defendant invited Powell out of the house to settle a 


difficulty with him, or indeed what his purpose was ; but 
it does not appear that his motives were other than peace- 
able. But there is a more serious objection to the instruc- 
tion than the one just mentioned. It is this: That it gave 
Powell the right to shoot at defendant and completely 
cut off the right of self-defence on the part of the latter, 
though no overt act was done by him indicating a 
felonious or murderous purpose. Mr. Bishop says: 
‘**Tt is not lawful to kill another who even meditates the 
taking of one’s life, till some overt act is done in pur- 
suance of the meditation ; in other words, till the danger 
becomes immediate. The steps necessary may be taken 
and no more.”? 1 Crim. Law, sec. 843. To the same 
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effect are sections 869 and 872, relating to threats and 
to the necessity of some overt step being taken to carry 
the threat into execution before the right of self-defence 
begins. 

II. There was error committed in refusing to permit 
the jury to take the instructions with them when retiring 
to consider of their verdict. Section 3655, R. 8., 1879, 
relating to civil cases, expressly provides that: ‘‘Such 
instructions as shall be given by the court shall be 
carried by the jury to their room for their guidance to a 
correct verdict according to the law and the evidence.” 
And section 1906, relating to practice in criminal cases, 
provides that: ‘*The proceedings prescribed by law in 
civil cases in respect to the impanelling of jurors, the 
keeping them together and the manner of rendering 
their verdict, shall be had upon trials on indictments and 
prosecutions for criminal offences, except in cases other- 
wise provided by statute.’’ There is no statutory pro- 
vision to the contrary. From this it must be concluded 
that the jury should receive the instructions as well in 
criminal as in civil causes, that this is what the statute 
unmistakably means, and its behests should be obeyed. 
Surely if instructions are necessary to be read in the 
jury room in the matters of property or reputation, then 
a fortiori are they in matters of liberty and life. 

We reached a different conclusion on this point in 
the cases of State v. Phelps, 74 Mo. 128, and State ». 
Butterfield, 75 Mo. 297; but being satisfied now that 
conclusion was erroneous, we will not longer adhere 
to it. 

The judgment will be reversed and the cause re- 
manded. All concur; Norton, J., in the result. Hough, 
C. J., absent. 


Norton, J., concurrine.—I concur in reversing 
the judgment in this case on the sole ground that the 
court refused the request made by defendant that the 
jury should be furnished with the instructions when they 
retired to consider of their verdict. The law requires the 
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court to give instructions in writing, and the purpose in 
giving them was to enable the jury to apply the law to 
the facts in evidence. For the court to give instructions 
and thus light a candle for the guidance of the jury, and 
then by refusing to let them have the full benefit of it 
when they retire for deliberation, by blowing it out and 
leaving them to grope in the dark, cannot be maintained 
either by reason or authority. 





Weser, Guardian, Appellant, v. Tur Crry or 
HANNIBAL. 


Pleading: AMENDMENT. The judgment in this case reversed because 
the lower court improperly refused permission to plaintiff to file an 
amended petition. 


Appeal from Hannibal Court of Common Pleas.—Hon. 
THEO. Brace, Judge. 


REVERSED. 


This action was brought against the city of Hannibal 
to recover damages in the sum of five thousand dollars 
for the death of one Barthold Weber by reason of the 
alleged negligence of the defendant in not properly pro- 
tecting an excavation made in the limits of one of its 
streets. The suit was commenced by the appellant, Mar- 
tin Weber, who in the caption described himself as guar- 
dian and curator of the infant children of deceased, and in 
his petition sets out the fact of his appointment as such, 
but does not allege that he sues in his capacity as such 
guardian and curator, or for the use and benefit of his 
wards ; all of the allegations of his petition being in the 
singular number and made as in his own right, and in its 
conclusion and prayer appellant says, he was damaged 
and asked judgment. To this petition a general denial 
was filed, and upon the issue thus made the case was 








OCTOBER TERM, 1884. 263 


Weber v. The City of Hannibal. 








called for trial and jury impanelled. Upon the offer of 
plaintiff to introduce evidence, the defendant objected to 
the introduction of any testimony under the petition. 
The objection was sustained. After this an amended pe- 
tition was filed, in which the minor children of the 
deceased were made the parties plaintiff, and in which 
all the allegations are made in the plural and in their own 
behalf. The amended petition was, upon motion of de- 
fendant, stricken from the files, for the reason that in it 
there was an entire substitution and change of parties 
plaintiff. To this the appellant excepted, but did not 
abide by this ruling of the court and take his appeal, 
but by leave of court re-filed his original petition, to 
which a demurrer was filed and sustained. Thereupon 
appellant filed his motion for leave to re-file the amended 
petition, which was denied by the court, and from this 
action of the court appealed. 


Thos. H. Bacon for appellant. 
W. C. Foreman and W. H. Russell for respondent. 


SHERWOOD, J.—We are of opinion that the original 
petition contained sufficient matter to amend by, though 
somewhat loosely drawn. The title of the petition which 
is a part thereof under the terms of the statute, section 
3511, specifies the names of the parties to the action, 
which shows by reasonable inference that Martin Weber 
sues as guardian and curator of the estate of the minors 
whose names are set forth. In addition, the petition, in 
the body thereof, sets forth the names of the minors, de- 
scribes them as ‘‘ minor co-plaintiffs herein,’ alleges all 
the facts showing a right under the statute to authorize a 
recovery by the minors, and, in addition, refers to the 
‘damage act’’ upon the provisions of which and the 
circumstances detailed in the petition, the minors alone 
by their guardian or next friend could recover. Sec. 
3469, R. 8., 1879. 

Taking the petition then all in all, we think it 
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furnished a sufficient basis for the desired amend- 
ment and that the amended petition did not introduce 
new parties plaintiff. The mandate of our statute ‘‘is 
that in the construction of a pleading for the purpose 
of determining its effect its allegations shall be liberally 
construed with the view to substantial justice between the 
parties.”” Sec. 3546; Wynn v. Cory, 43 Mo. 301. ( And 
this court, proceeding under the amendatory provisions 
of our practice act, has favored amendments.) Secs. 
3567, 3538 ; State v. Shelby, 75 Mo. 482, and cases cited. 
For this reason the court erred in refusing permission to 
plaintiff to file the second amended petition, and for this 
reason the judgment is reversed and the cause remanded. 
All concur, except Hough, C. J., absent. 





Assury ef al., Appellants, v. ODELL. 


Judgment: HUSBAND AND WIFE. <A judgment which erroneously 
includes the wife with the husband, while void as to the former, is 4 
valid as to the latter, except when attacked on appeal or in a direct 
proceeding to vacate it ; and it is a bar to a recovery in a second suit 
upon the same cause of action. 


Appeal from Jackson Circuit Court.—Hon. TURNER A. 
GILL, Judge. 


AFFIRMED. 
Peak, Yeager & Ball for appellants. 


The personal judgment rendered against Mary J. 
Odell and her husband, David C. Odell, was an absolute 
nullity and constituted no defence to appellant’s cause of 
action against David C. Odell. A personal judgment 
cannot be rendered in this state against a married woman 
by a justice of the peace. A judgment against several 
defendants is an entirety and is good as to all or bad as 
toall. If it is void as to part it is void as toall. Free- 
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man on Judgments, sec. 136; Zns. Co. v. Clover, 36 Mo. 
392; Frazer v. Williams, 24 Ohio St. 625. A judgment 
against several parties, one of whom is a married woman, 
is void. Decker v. Lidwell, 3 Mo. App. 586; Swayne ». 
Lyon, 67 Pa. St. 439. The judgment rendered by Jus- 
tice Bacon being void, there was no merger of the cause 
of action in the judgment. Richardson v. Aiken, 84 IIL. 
221. In order that a judgment may operate as a bar or 
estoppel it must be a valid judgment. Bigelow on Es- 
toppel, 21. 


Wash Adams for respondent. 


(1) This judgment against husband and wife is good 
against the husband in a collateral proceeding, because 
the justice who rendered it had jurisdiction. Wherea 
court has acquired jurisdiction of the person and the 
subject matter it cannot render a void judgment. At 
most it could only be irregular, erroneous and voidable. 
Gray v. Bowles, 74 Mo. 423. (2) ‘*The common law in 
all actions of contract inexorably required the plaintiff 
to prove his contract against as many persons as he 
alleged it. He must recover against all or against none.”’ 
The reason for this rule was removed by our statute. R. 
S., $3541. (3) A judgment absolutely void as to one 
defendant for want of service of process is valid as to the 
others when attacked in a collateral proceeding. See Lenox 
et al. v. Clark, 52 Mo. 115; Hardin v. McCause, 53 Mo. 
255; Holt Co. v. Harmon et al., 59 Mo. 166; Bailey v. 
McGinness, 57 Mo. 362; Carlin v. Cavender, 56 Mo. 286. 
(4) The same rule is established with respect to judg- 
ments at law against husband and wife, and it is held 
that a judgment against husband and wife, though void 
as to her, is good against him when attacked in a collat- 
eral proceeding. See Warneke v. Wood, 58 Mo. 353; 
Watkins v. Abraham, 24 N. Y. 72; Dorrance v. Scott, 
3 Wharton (Pa.) 314; Higgins v. Peltzer, 49 Mo. 157; 
Weil ». Simmons, 66 Mo. 617. (5) The rules above 
referred to respecting the immunity of irregular and 
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erroneous judgments from collateral attack apply with 
equal force to justice’s judgments as to judgments of courts 
of record. See Jeffries v. Wright, 51 Mo. 215; Brackett 
v. Brackett, 53 Mo. 265; Bernal v. Lynch, 36 Cal. 135; 
Bell v. Raymond, 18 Conn. 100. It is elementary law 
that the judgment (if valid) always merges the cause of 
action sued on. See Cooksey v. K. C., St. JO&C. B. R. 
R. Co., 74 Mo. 477; Downing v. Still, 43 Mo. 318; Bar- 
nett v. Juday, 38 Ind. 86; Mitchell v. Hawley, 4 Denio 
416. The case of Smith v. Ross, 7 Mo. 463, practically 
disposes of the question here involved. 


Martin C.—This is an action against the defendant 
as maker of a promissory note, and was commenced 
before a justice of the peace. On appeal to the circuit 
court, judgment was rendered in favor of defendant, 
from which the plaintiffs appeal. The note is dated 
October 14, 1876, and purports to have been executed by 
David C. Odell and Mary J. Odell, who therein promise, 
for value received, to pay to Susan R. Asbury, on or 
before October 1, 1877, the sum of $85. Various credits 
appear to have been received towards payment. 

The defence consists of a plea of former recovery. 
The plea was supported in the evidence by a transcript of 
a record of a suit and judgment before a justice of the 
peace, in favor of the plaintiffs herein, and against the 
defendants, David C. Odell and Mary J. Odell, on the 
same note sued on in this case. It is admitted that Mary 
J. Odell is the wife of David C. and was such at the exe- 
cution of the note. On the evidence the court very 
properly declared that the plaintiffs could not recover. 

It is insisted by plaintiffs that the judgment against 
said Mary J. is void on account of her coverture. It is 
then argued that the judgment as an entirety is necessarily 
void, also, as to David C., the defendant herein. Conced- 
ing for purposes of the argument, that the judgment is 
void as to one of the defendants therein, the position 
that it must be treated in a collateral proceeding as void 
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as to the other defendant, cannot be maintained in this 
state. It has been frequently decided in this court that 
a joint judgment, void as to one defendant for want of 
service of process, is valid as to the other, when assailed 
in a collateral proceeding. Lenox v. Clarke, 52 Mo. 115; 
Hardin v. McCause, 53 Mo. 255; Carlin v. Cavender, 56 
Mo. 286; Bailey v. McGinness, 57 Mo. 362; Holt Co. >. 
Harmon, 59 Mo. 166. The same rule has been applied to 
judgments which erroneously included the wife with the 
husband. Although void as to her, they have been invari- 
ably sustained as to him, except when attacked in a direct 
proceeding to vacate them, or on appeal. Wernecke >. 
Wood, 58 Mo. 353; Watkins v. Abrahams, 24 N. Y. 72; 
Dorrance . Scott, 3 Wharton (Pa.) 314; Higgins v. Pelt- 
zer, 49 Mo. 157; Weil v. Simmons, 66 Mo. 617. It is, 
perhaps, proper for me to remark here that it does not 
appear from the record given in evidence that Mary J. 
was the wife of David C. Odell. She might have been 
his sister so far as the transcript discloses. Under our 
present practice act a married woman, when sued with 
her husband, can defend by attorney, either with or with- 
out him. I think the absolute nullity of judgments ren- 
dered against a married woman obtains principally in 
cases in which the record discloses her coverture and conse- 
quent inability to contract or incur the debt or liability 
for which the judgment is given. Such, I believe, are 
the cases in which the principle has been recognized in 
this state. It is unnecessary, however, to express any 
opinion on this point, or to define the limits within 
which the rule should be applied. The judgment in evi- 
dence was valid against the husband, in either event, 
whether void or merely voidable as against the wife. 

In pursuance of these views the judgment is affirmed. 


All concur. 
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THE Strate, Appellant, v. Roy. 


Pleading, Criminal: INDICTMENT : MOTION TO QUASH. Failure to in- 
dorse upon an indictment the names of the witnesses upon whose 
evidence the grand jury found the same is a good ground for a 
motion to quash. R. S., sec. 1802. 


Appeal from Ste. Genevieve Circuit Court.—Hon. J. D. 
Fox, Judge. 


AFFIRMED. 
D. H. McIntyre, Attorney-General, for the State. 


It is no ground for objection that the names of the ma- 
terial witnesses for the State were not indorsed on the 
indictment. The only way in which such failure could 
affect the State was that no continuance could be granted 
it, except upon the affidavit of the prosecuting attorney. 
R. 8. 1879 § 1802 ; State v. Nugent, 71 Mo. 136; State ». 
Patterson, 73 Mo. 695. 


No brief for respondent. 


Norton, J.—The defendant was indicted at the Nov- 
ember term, 1881, of the circuit court of Ste. Genevieve 
county, for assault with intent to kill. He moved to 
quash the indictment for the reason that the names of 
the witnesses who testified before the grand jury were 
not indorsed thereon. The court sustained the motion, 
whereupon the state appealed. 

Section 1802, Revised Statutes, provides that: ‘‘When 
an indictment is found by the grand jury, the names of all 
the material witnesses must be indorsed upon the indict- 
ment; other witnesses may be subpcenaed or sworn by the 
state, but no continuance shall be granted to the state on 
account of the absence of any witness whose name is not 
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thus indorsed on the indictment, unless upon the affi- 
davit of the prosecuting attorney, showing good cause 
for such continuance.”’ It will be observed that the 
statute imperatively requires that the names of the ma- 
terial witnesses must be indorsed on an indictment when 
found by the grand jury. It must be presumed that this 
requirement was made for some just and wise purpose, 
and to give the person criminally charged the opportu- 
nity of knowing who were his accusers, and by whom 
the state expected to establish the charge preferred, in 
order that he might prepare, not only to meet the charge, 
but those upon whom the state relied to prove it. Cases 
may well be supposed where a person indicted would be 
put to great disadvantage and hazard when called upon 
to answer whether or not he was ready for trial, in the 
absence of such information as this statutory require- 
ment would give him. 

The license given the state to introduce and have 
other witnesses than those whose names are indorsed on 
the indictment, sworn to testify in the cause, in no way 
impairs the right of defendant to have the names of the 
material witnesses for the state indorsed on the indict- 
ment, nor does it absolve the state from the duty of 
observing the mandate of the statute in that respect. 
When the names of the material witnesses for the state, 
or those testifying before the grand jury returning the 
indictment, are indorsed thereon, and while the state 
may have the evidence of other and additional witnesses, 
still it is not entitled to a continuance to procure the evi- 
dence of such witnesses, except upon the affidavit of the 
prosecuting attorney, making out a good cause for con- 
tinuance, whereas as to the witnesses whose names are 
endorsed on the indictment the state’s attorney is not 
required to make such affidavit. The license given to 
the state to introduce other witnesses, so far from quali- 
fying or impairing the right of a defendant to have the 
names of the witnesses upon whose evidence the grand 
jury found the indictment indorsed on it, gives him an 
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additional right, viz: the right to require the prosecuting 
attorney, before he can get a continuance on account of 
the absence of witnesses whose names are not indorsed 
on the indictment, to make out a cause for continuance 
upon his affidavit. 

In the case of The State v. Burgess, 24 Mo. 381, 
where the statute required that an indictment should be 
indorsed ‘‘a true bill’’ and that this should be signed by 
the foreman of the grand jury, it was held that the 
failure to make the indorsement, while not a cause for 
arresting the judgment after trial and conviction, was a 
good cause for quashing the indictment before trial. The 
statute requiring that indorsement to be made was no 
more imperative than the one requiring the indorsement 
of the names of the witnesses. Following the principle 
announced in that case, we must hold that the objection 

| taken in this case to the indictment in the motion to 
age was well taken, and that the trial court did right 
in sustaining it. We have been cited to the cases of the 
State v. Nugent, 71 Mo. 136, and State v. Patterson, 73 
Mo. 695, as holding that the failure to indorse the names 
of the witnesses on the indictment, afforded no ground 
of objection to it, and that the only consequence result- 
ing from such failure was that the state could only, in 
such case, get a continuance on the affidavit of the pros- 
ecuting attorney. So far as this principle is enunciated 
in said cases they are hereby overruled. In the Patter- 
son case it appeared that a motion to quash was made, 
but before it was determined the names of the witnesses 
were indorsed, and the court held, as we would hold in 
this case if the same facts existed, that the motion was 
properly overruled. In the Nugent case the defendant 
made no motion to quash, but went to trial and after 
conviction moved to set aside the verdict on the ground 
of surprise, and under the ruling in the case of Stfate v. 
Burgess (supra), the motion for new trial was properly 
overruled. 
Judgment affirmed in which all concur, except Judges 
Henry and Ray. 
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Tue Strate, Plaintiff in Error, v. Turuston. 


Practice in Supreme Court: MOTION TO QUASH: BILL OF EXCEP- 
TIONS. A motion to quash an indictment must be preserved in the 
bill of exceptions or the action of the trial court upon it will not be 
reviewed by the Supreme Court. 


Error to Cooper Circuit Court.—Hon. E. L. Epwarps, 
Judge. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 
Draffen & Williams for defendant in error. 


Martin, C.—The defendant was indicted for selling 
liquor without license. In the record, it is recited that 
the defendant filed a petition to quash the indictment, 
and that the same was by consent of the parties submitted 
to the court, and that the court, after hearing and under- 
standing the same, sustained it, and thereupon dis- 
charged the defendant. As this motion is not preserved 
in the record, by bill of exceptions, the reasons urged 
in it for quashing the indictment do not appear, and 
consequently the action of the lower court in sustaining 
it cannot be reviewed by this court on appeal or writ of 
error. State v. Gee, 79 Mo. 313. Accordingly the judg- 
ment is affirmed. All concur. 





ApspoTt v. THE Kansas City, St. JosepH & CouNncIL 
BuLurrs RAILROAD Company, Appellant. 


1. Running Streams: INTERFERENCE WITH. Unless authorized by 
lawful authority no one can interfere to any material extent with 
the waters of a running stream. 
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: BRIDGE: NEGLIGENCE. Where, however, there is lawful au- 
thority for the construction of a bridge or other structure over such 
stream, the person building it is liable, only in case of negligence or 
unskilfulness in the manner of doing the work, to one suffering 
injury from its interference with the running water. 





3. : : . Where such bridge or structure is erected 
without lawful authority there may be a recovery without proof of 
negligence. 


4. Instructions: NEGLIGENCE. In an action for injury to a land 
owner from overflow of water from a stream caused by the negli- 
gent construction of a bridge, the instructions should confine the 
jury to the specific facts of negligence charged in the petition. 


5. Surface Water: RAILROAD: ROAD-BED. A railroad, in the absence 
of negligence or unskilfulness in the constructi.. of its road-bed, 
will not be liable to a land owner for injury from the overflow of 
surface water occasioned by the obstruction of the road-bed. 


6. The rule of the common law as to the flow of surface water af- 
firmed and that of the civil law denied. 





Appeal from Platte Circuit Court.—Hon. Grorce W. 
Dunn, Judge. 


REVERSED. 
Stringfellow, Strong & Mosman for appellant. 


(1) The first instruction given for the plaintiff was 
wrong in that it did not confine the jury in its finding to 
the facts alleged in the petition to constitute unskilful- 
ness in the construction of the bridge. Price v. R. R., 
72 Mo. 416; Waldhier v. R. R., 71 Mo. 514; Hdens v. 
R. R., 72 Mo. 212. (2) The second instruction given for 
plaintiff was erroneous. He was permitted by it to re- 
cover whether defendant was in fault or not. All that 
the jury was to find was whether defendant failed to 
provide water-ways, and that owing to such failure water 
flowing out of the creek was dammed and forced to run 
three miles north alongside of the track and then over 
the top of it on to plaintiff’s lands. (3) The general 
propositions of law announced in the second, third and 
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sixth instructions given for plaintiff, and the four given 
by the court of its own motion were not the law; are 
erroneous in that they announce the rule of the civil law 
and not that of the common law as to the flow of surface 
water. The common law in its full extent on this sub- 
ject is in force in this state and this has been so held by 
decisions of this court for a long series of years. Jones 
». Hannovan, 55 Mo. 466; Hosher v. R. R., 60 Mo. 329; 
McCormick v. R. R., 57 Mo. 483; Munkers vo. R. R., 60 
Mo. 334, and was never questioned until the case of 
Shane v. R. R., 71 Mo. 237. (4) The defendant did not 
owe it as a duty to plaintiff to construct culverts or water- 
ways through its road-bed. Sweet v. Cutts, 50 N. H. 436; 
Barkley v. Wilcox, 86 N. Y. 140; R. R. v». Hamer, 22 
Kas. 763; Gibbs v. Williams, 25 Kas. 214; Cairo ». 
Stevens, 73 Ind. 278; Taylor v. Fickas, 64 Ind. 167; 
Lynch v. Mayor, 76 N. Y. —; Morrison v. R. R., 67 
Me. 353; Gannon v. Hargardon, 10 Allen 109; Parks >». 
Newberryport, 10 Gray 28; Rawston v. Taylor, 11 
Excheq. 369. ‘‘ There isa manifest distinction between 
casting water upon another’s land”’ (as in the McCor- 
mick case, 57 Mo. 483), ‘‘and preventing the flow of 
surface water upon your own” (Barkley v. Wilcoa, 86 
N. Y. 140); between building a levee, or digging a drain 
to carry off the surface water or prevent it from coming 
on your land, and erecting the walls of a house, or the 
grade of a railroad embankment which happens incident- 
ally to act as a levee, and actually does obstruct surface 
water. Note by Redf’d to Sweet v. Cutts, 20 Am. L. 


Reg. 





Doniphan & Reed and Jas. W. Coburn for re- 
spondent. 


(1) There are no questions as to the admission of 
evidence, but that the evidence did not authorize the 
verdict. We understand that where a jury has passed 
upon the evidence and there is any evidence to sustain 
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the verdict, the court will not interfere with it. Moore 
». Mo. P. R. R., 73 Mo. 488; State v. Musick, 71 
Mo. 401; State v. Warner, 74 Mo. 83; Hamilton v. 
Beery, 74 Mo. 176; State v. Baber, 74 Mo. 292; Cart- 
wright v. Culver, 74 Mo. 179. (2) The evidence is 
clear that prior to building the railroad, the water 
flowed west and did not discommode the plaintiff. 
Abbott met a heavy current flowing along the east side 
of the track, going north to his land, at the time of this 
storm. McCormick v. K. C., St. J. dC. B. R. R., 7 
Mo. 360. This WeCormick case should be conclusive of 
the one at bar. The water was prevented by the em- 
bankment ofthe road-bed on Bland farm flowing west as 
before the road was built, and the defendant failed to pro- 
vide water-ways for the water the embankment collected. 
(3) Thisis not a case where the judgment must be upon a 
specific count, or for separate and specific injuries. 
Brinkman o. Hunter, 73 Mo. 178. (4) The instructions 
asked by the appellee are nearly verbatim the law as 
laid down by this court in other cases. The questions 
were of fact and were submitted to the jury in the in- 
structions. Bell v. Hannibal & St. Joe R. R., 72 Mo. 
50; Rose v. City of St. Charles, 49 Mo. 509; Shane v. 
K. C., St. Joe& C. B. R. R., 71 Mo. 237; Munkers v. 
K. C., St. J. & C. B. R. R., 72 Mo. 514. Those asked 
by the appellant were upon the theory that there could be 
no recovery on the second count, and were properly re- 
fused. (5) The court then gave, on its own motion, 
instructions 1, 2, 3 and 4 on page 44 of record, which are 
as favorable to appellant as they could possibly be upon 
the law and evidence of the case. 


Ray, J.—This action was begun in the circuit court 
of Platte county, Missouri, by the plaintiff to recover for 
loss of crops and injury to his lands, situated in the 
northwest quarter, the southwest quarter and the south- 
east quarter of section 29, township 54, range 36, in Platte 
county, Missouri. Said lands and crops were injured and 
damaged in April, 1876, by overflow, which is charged 
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to have been occasioned by defendant’s negligence. The 
petition is set out in two counts. The first count charges 
the defendant with negligence and unskilfulness in the 
construction of a pile bridge over a stream called Bear 
creek in the year 1872. Said bridge is in the line of 
defendant’s railroad at a point where it passes through 
the southeast quarter of section 3, township 53, range 36. 
The defendant’s negligence, as charged in the first count, 
was that the bridge was built too low, and that the piling 
driven in the channel of the stream were so near together 
as to dam up the proper water-way, obstruct the channel 
and cause wood, logs and drift to accumulate on the 
upper or eastern side of said bridge; and that the flow of 
water was thereby obstructed, and said stream caused 
to overflow its western bank at or near the lands of 
certain parties named Stultz and Bland, and to pass 
over their lands to the lands of plaintiff, and to deposit 
thereon driftwood and sand, and to destroy his wheat 
and corn crops and grass to his damage in the sum of 
$500. 
The second count in the petition charges that defend- 
ant’s railroad is constructed through sections 29 and 33, 
in township 54 and range 36, and section 3, township 53, 
ange 36, in Platte county, and that in the year 1876 the 
defendant negligently permitted the road-bed and track 
built along and through said lands to become out of 
repair, and had so negligently constructed the same that 
there was not sufficient water-way for the water which 
fell and ran down from higher ground toward the rail- 
way, and such as might and did escape from Bear creek, 
by reason of its overflow, to pass over or under the 
‘ailroad ; but that, by reason of this unskilful and negli- 
gent construction of the road-bed, the water, which would 
naturaily have thus passed under the railroad, and thence 
to points south of defendant's line, was forced from section 
3 northwise and up the river to sections 33 and 29 and 
flooded the plaintiff’s land, cutting and guttering it, and 
washed away 30 acres of wheat, worth $400; 12 acres of 
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corn, worth $120; all to the plaintiff’s damage in the 
sum of $600. 

The answer of the defendant was a general denial of 
the allegations of the petition contained in either count 
thereof. The trial was had before a jury and a general 
verdict was returned in plaintiff’s favor,assessing the dam- 
ages at $300. After unsuccessful motions for a new trial] 
and in arrest, judgment was entered thereon for the plain- 
tiff, and the defendant appealed therefrom to this court. 

It will be seen from the petition, whose two counts are 
set out in substance above, that the first seeks to recover 
for the alleged negligence of defendant in building its 
bridge over said stream called Bear creek, and for a 
negligent interference with the flow of its waters, while 
in the second count a recovery is sought for the negli- 
gence of the defendant in failing to provide water-ways 
sufficient to accomodate and carry off the surface waters 
falling on the surrounding and adjacent country, and 
such as may have escaped the banks of said creek 
by reason of its overflow, and thence spread out 
over the adjoining country. With regard to these 
different classes of waters we think different rights 
exist, and different rules of law are to be applied. 
Unless authorized by appropriate and constitutional 
statutory enactment, no one can, in any material manner 
or extent, interfere with the waters of a running stream. 
Such an interference with a stream is per se anuisance, for 
it isa maxim of the law in regard to such streams, that 
the water runs, and ought to run, as it has been accus- 
tomed torun. Where there is lawful authority for the 
construction of bridges, or other structures over or upon 
such streams, the party building the same is liable for 
any negligence in the mode or method of doing the work. 

The cause of action alleged in the first count of the 
petition is not for the construction of said bridge over Bear 
creek, without authority of law. In such case the mere 
interference to a material extent with a running stream 
is actionable by one suffering damage thereby, without 
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proof of negligence. Bear creek, it seems, is ‘a local 
stream of some 7 or 8 miles in length, and, rising in the 
bluffs, flows out into the bottoms, and approaches the 
railroad from a northeast direction. Section 765, Revised 
Statutes, authorizes railroad companies to construct their 
road across, along or upon any stream or watercourse 
* * ° which the route of its road shall inter- 
sect or touch, but provides that the company shall restore 
the stream or watercourse to its former state, or to such 
state as not unnecessarily to impair its usefulness. As \ 
railroads are then authorized by law to bridge streams of 
the character of Bear creek, we must, in the absence of, 
avermentin the petition to the effect that said bridge was 
constructed unlawfully, assume that the defendant had 
the legislative sanction to construct over or upon it a 
proper bridge of suitable material, height, width and di- 
mensions. In sucha case its liability is not an absolute or 
unconditional one, but, if in the construction of such a 
bridge over such streams damage is unavoidably done, or 
merely results incidentally from such proper construction 
thereof, such damage is, we think, damnum absque 
injuria. The cause of action, however, as distinctly set 
out in the first count, is for a misfeasance, or the con- 
struction of said bridge in a negligent and unskilful 
manner, and the negligence complained of consists in the 
two specified particulars, to-wit: In building the bridgé 
too low, and in placing the piling so near together as to 
obstruct the channel and dam up the waters of the creek. 
The assignment of these two grounds of negligence con- 
stitutes the sole cause of action contained or set forth in 
said first count, and, under a number of decisions of this 
court, no other inquiry could properly be authorized, or 
permitted, or submitted to the jury for their determina- 
tion. The instructions, however, given in the case at the 
instance of the plaintiff and by the court of its own 
motion, do not, we think, thus limit and confine the 
inquiry as to the alleged negligence or unskilfulness of 
defendant in the construction of said bridge. 
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The first instruction given by the court at the request 
of plaintiff is asfollows: ‘‘That if they believe, from the 
testimony, that by reason of the negligence, carelessness 
or improper construction of the railroad bridge over Bear 
creek, in section 3, township 53, range 36, the water was 
forced out of the bed of the stream and caused to flow 
over and upon the lands of plaintiff, then he is entitled 
to recover in this action the damages he has sustained to 
his crops and lands by reason thereof.”’ 

By this instruction it appears that the jury are told 
that if they believe from the testimony the waters were 
forced out of the bed of the stream and caused to flow 
over the plaintiff’s lands by the ‘‘ negligence, carelessness 
or in.proper construction of the railroad bridge”? in any 
particular, whether in those specially averred or other- 
wise, the plaintiff was entitled to recover the damages 
thereby sustained. Under the former decisions of this 
court, as we have intimated, this was not a submission of 
the issue made by the pleading, but was an enlargement 
thereof and was therefore erroneous. Price v. R. R., 72 
Mo. 416; Waldhier v. R. R., 71 Mo. 514; Hdens v. R. R., 
72 Mo. 212; Bank v. Murdock, 62 Mo. 70; Zimmerman 
v. R. R., 71 Mo. 491. 

The ninth instruction given by the court- at the 
instance of plaintiff is as follows: ‘‘That although the 
jury may believe that the water escaped from the bed of 
Bear creek, from points other than the bridge, yet if they 
believe that the land of the plaintiff was overflowed, by 
reason of the amount of water, which was forced out of 
the creek bed by the obstructions of the bridge, uniting 
with other, and by the increase of the whole volume of 
water causing such overflow, then the plaintiff is entitled 
to recover.” 

This instruction is still more erroneous, we think, 
because it does not require a consideration and finding 
as to defendant’s negligence, which is the ground of its 
liability in this case, in any particular whatever, but 
makes the defendant liable and authorizes the plaintiff to 
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recover if the jury believe that the plaintiff’s land was 
overflowed by reason of the amount of water which was 
forced out of the creek bed by the obstructions of the 
bridge, uniting with other waters of the creek that had 
escaped from its bed at other points than the bridge. 
The gravamen of the complaint, as we have said is negli- 
gence, which is altogether ignored by this instruction 
and the liability based on the mere fact that the waters 
escaped from the creek at the bridge, thereby increasing 
the whole volume of water causing such overflow. It is 
to be observed that this instruction assumes the existence 
of obstructions at the bridge, while there was a conilict of 
evidence on that point, which should have been found by 
the jury and not assumed by the court, as we think it is 
in the instruction. The jury were not required in the 
instructions to determine the issue made by the fist 
count, whether or not the bridge was built too low, and 
whether or not the piling was driven so close together as 
to obstruct the channel and dam up the water—and with 
the exception of the first instruction given at plaintiff's 
request which authorized an inquiry generally as to 
defendant’s negligence, carelessness or improper con- 
struction of the bridge as we have seen, no question as 
to the construction of the bridge, whether careful or 
negligent, whether skilful or unskilful, was submitted to 
the jury. The bridge in question over Bear creek was a 
timber bridge, 90 feet in length, two piles in the creek 
and two on each side near the shore and the stringers of 
said bridge were some 12 or 14 feet above the bed of 
the stream. There was no evidence offered to show that 
in the prudent construction of railroad bridges over 
streams of like size and capacity similarly situated 
with reference to the drainage of the adjacent country in 
ordinary seasons and subject to like sudden floods in 
times of heavy rains and such as are likely to occur in 
that locality, it was customary to build bridges of a 
different pattern or chaiacter or to provide them with dif- 
erent or more water-ways. Theevidence shows, it is true, 
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that sometime after the floods, in 1876, the defendant put 
in a bridge of different pattern across Bearcreek. It was 
in evidence that the centre bents of the old bridge had 
been scoured out by the action of the water and the new 
bridge of the same height but in form what is called 
‘‘a truss”? had been substituted. As common carriers of 
persons and property over its railroad it was the 
defendant’s duty to make and adopt for their safety any 
change which experience of floods in that locality or the 
science of bridge building would suggest as best for that 
purpose. 

But we scarcely need prosecute this branch of the 
case any further ; it only remains, therefore, to notice the 
second count, and consider the rights and duties of the 
defendant in the construction of its road-bed and track 
along and through the bottom lands described in the 
petition with reference to the safety of the road-bed and 
track, the security of the travelling public, and the 
injury resulting to the neighboring land proprietors from 
the unavoidable obstruction and deflection of the flow of 
surface water, incident to a careful and skilful construc- 
tion of the same. We assume that the waters in ques- 
tion, overtlowing as they did the banks of the creek, in 
consequence of the insufficiency of the natural channel of 
the same to hold and carry off, through the bottom, are 
‘‘surface waters’’ within the meaning of that term, as 
used and defined in the books and authorities on that 
subject. McCormick v. K. C., St. Joe & C. B. R. R. 
Co. 57 Mo. 438. We assume further that the defendant 
was authorized by its charter, the statutes of the state, 
and proceedings thereunder, to construct its road-bed 
and track through the bottom lands in question. Indeed, 
this is conceded by the petition itself; and we further 
assume that in doing so, it was bound to exercise rea- 
sonable care and skill, with reference to the safety and 
security of its road-bed and track, and to the travelling 
public ; and at the same time we also assume that it was 
equally bound to see that no unnecessary injury was done 
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to adjoining proprietors, by the obstruction and deflection 
of surface water incident to such careful and skilful 
construction of the same. This duty rests with equal 
force upon the defendant in both respects, and whether 
there has been a failure to discharge that duty in a given 
case, in any material particular, either by failure to 
provide sufficient water-ways when necessary and proper, 
or by failure to exercise reasonable care and skill in any 
other particular, is a question of fact to be determined 
by the jury under proper instruction from the court, 
with reference to the particular facts in each case. In 
these assumptions, we think we are fully authorized and 
justified by all the earlier and later, as well as the best 
considered adjudications of this court. These positions 
are, we think, equally well fortified by the standard 
common law text writers on this subject. 

It may be well to premise, as we have seen, that the 
authority of defendant to construct the road-bed and 
track is not controverted in this case. It may be well, 
also, to examine, somewhat, the facts of the case, as 
shown by the evidence, in reference to the nature and 
surface of the ground, or bottom, through which this 
part of defendant's road is built, the capacity or want of 
capacity of the natural channel of Bear creek to hold 
and carry off through the bottom the superabundant 
waters flowing into the same from the neighboring hills, 
in which the creek takes its rise, in times of violent rain- 
storms such as caused the overflow in question; the 
character and nature of the surface of the ground in the 
bottom adjacent and near the point at which the over- 
flow in question occurred, and, also, how the waters, 
thus overflowing the banks of the creek, were accus- 
tomed to spread out everywhere and flow in all directions 
over the bottom lands through which the road was con- 
structed, without channels, sloughs or swales to collect 
and carry them off in anything like well-defined banks, 
or borders. As we have seen, the defendant's road at 
this point is built through the nearly level bottom land 
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of the Missouri river, on a grade nearly even with the 
general surface of the ground, not far from and parallel 
to the range of bluffs, to the northeast. Bearcreek, as we 
have seen, takes its rise some seven or eight miles in a 
broken hilly country to the northeast, and by its rapid 
current in times of violent storms, precipitates an im- 
mense volume of water into its channel which, after it 
leaves the bluffs, is and always has been wholly insuffi- 
cient to hold and carry off through the bottom along and 
through which the road-bed and track in question are 
built. In consequence of the inadequacy in the channel 
of the creek the waters, thus overflowing its banks, are 
accustomed and always have been, to spread out in all 
directions and flow over the bottom along and through 
which defendant’s road is situated. That we are fully 
justified in making the assumptions above stated it is 
only necessary to refer briefly to the earlier and later 
adjudications of this court, and the acknowledged text 
writers on the subject. 

In the case of McCormick v. K. C., StS. & CO B. R. 
R. Co., 57 Mo. 433 and 4387, this court uses this lan- 
guage: - ‘‘There is no doubt but that the authorities of 
towns and cities, whose duty it is to keep the streets and 
public ways in good repair for the use of the public, 
may repair the same in a reasonable manner, without 
incurring any liability to adjoining proprietors, even 
though said improvements may cause a change in the 
natural flow of surface water to their injury. * * * 
The general rule, however, is that either municipal cor- 
porations or private persons may so occupy and improve 
their land, and use it for such purposes as they may see 
fit, either by grading or filling up low places, or by erect- 
ing buildings thereon, or by making any other improve- 
ment thereon to make it fit for cultivation, or other 
profitable or desirable enjoyment; and it makes no 
difference that the effect of such improvement is to 
change the flow of the surface water accumulating or 
falling on the surrounding country, so as to either 
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increase or diminish the quantity of suc h water, whic h 
had previously flowed upon the land of the adjoining 
proprietors, to their inconvenience or injury. * * = * 
The same rule would apply to waters flowing over the 
country, which had escaped from the banks or natural 
channel of a running stream of water, by reason of a 
flood in the stream, occasioned by heavy rains or the 
melting of snow upon the surrounding country. But 
persons exercising this right to improve and ameliorate 
the condition of their own land, must exercise it in a 

vareful and prudent way. ” ° He must 
improve and use his own lands in a reasonable way, and 
in so doing he may turn the course of and protect his 
own land from the surface water flowing thereon, and he 
will not be liable for any incidental ‘“njury occasioned 
to others by the changed course in which the water 
may naturally flow and for its increase upon the land 
of others. Each proprietor, in such case, is left to 
protect his own lands against the common enemy of 
all, - 7 so as to occasion no unnecessary 
inconvenience or damage to plaintiff.”’ 

In the case of Hosher ov. K. C., St. J. & C. B. R. R. 
Co., 60 Mo. 329 and 333, this court affirms the McCormick 
case, supra, and after treating of natural streams em- 
ploys this language: ‘‘ But in the case of surface water, 
which is regarded as a common enemy, he is at liberty to 
guard against it or divert it from his premises, provided 
he exercises reasonable care and prudence in accom- 
plishing that object. In the language of this court in a 
recent case, where this subject was carefully considered, 
the owner of the dominant or superior heritage must im- 
prove and use his own lands in a reasonable way, and in 
‘so doing he may turn the course of, and protect his own 
land from, the surface water flowing thereon, and he will 
not be liable for any incidental injury occasioned to 
others by the changed course in which the water may 
naturally flow and for its increase upon the land of 
others. Each proprietor, in such case, is left to protect 












































284 SUPREME COURT OF MISSOURI, 





Abbott v. The K. C., St. J. & C. B. Ry. Co. 





his own lands against the common enemy of all.’’ So in 
the case of Jones v. Hannovan, 55 Mo. 462, the same 
doctrine is recognized, and it is there held that ‘‘a pro. 
prietor of land may drain surface water from his 
land in such way as may suit him, provided he does so in 
a usualand careful manner, without being responsible to 
others; but such water, after emptying into a stream, 
ceases to be surface water, and becomes a part of the 
stream.’’ In the case of Jmler v. City of Springfield, 55 
Mo. 119, the same common law rule is recognized and 
affirmed; and in the case of Clark’s Adm’r v. H. & St. 
Joe R. R. Co., 36 Mo. 224, the court uses this language : 
‘In the absence of any negligence, unskilfulness or mis- 
management in the construction of the embankment, or 
the road-bed, the injury thereby done to plaintiff’s prop- 
erty must be considered as the natural and necessary 
consequence of what the corporation had acquired the 
lawful right to do, and such damage must be taken to 
have been included in the compensation assessed, or it 
was damnum absque injuria.”’ 

In the recent case of Benson v. C. & A. R. R. Co., 78 
Mo. 504 and 512, this court, speaking through Philips, 


C., practically reaffirms the common law doctrine of the 


earlier decisions of this court in respect to surface water. 
After referring to natural water courses, this language is 
used: ‘‘ But as to the right of a dominant proprietor to 
divert mere surface water and turn its flow upon his 
neighbor, there is much conflict and confusion. Each 
case must, in large measure, depend on its own pecu- 
liar facts ; the general rule, it is true, applicable to the 
enjoyment of real estate, is expressed in the maxim: 
cujus est solum, ejus est usque ad celum. He has 
ordinarily the right to use and improve his real estate by 
protecting it against water flowing over its surface. In 
doing so the dominant proprietor may turn it from his 
land on to the servient or lower land, without liability to 
damages. Mere surface water, that which does not run 
in any defined course or confined channel, is regarded as 
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common enemy against which any land-owner affected by 
it may fight. * * * Butin doing so regard must be 
had to another recognized maxim: sic utere tuo ut 
alienum non ledas, * * * The deed from plaintiffs 
concedes to this company the right to make embank- 
ments, if necessary, and to construct culverts and ditches 
deemed necessary for the proper grade and protection of 
the road. And if in the legitimate exercise of such 
right, the flow of surface water from plaintiffs’ land was 
obstructed, to their injury, it would clearly be a case of 
damnum absque injuria.”’ In a still later case the court, 
through the same commissioner, affirms and announces 
the same common law rule, as to surface waters, as is 
held in all the earlier cases from this court where that 
doctrine is discussed. See Stewart v. City of Clinton, 79 
Mo. 603; see, also, Angell on Watercourses (7th Ed.) 
page 120, section 108, also sections 138 and 139. 

The statute of this state, section 3,117, page 521, de- 
clares that ‘‘the common law of England * * *_ shall 
be the rule of action and decision in this state, any law, 
custom or usage to the contrary notwithstanding.’ This 
statutory obligation and duty has been recognized and 
enforced, as we have seen, in all the earlier and later ad- 
judications of this court on this subject. In fact the rule 
of the common law on this subject was never questioned 
in this state or departed from until the case of J/cCor- 
mick v. K. C., St. J. & C. B. R. R., 7 Mo. 359, where 
the ‘‘civil law”’ on this subject was first stated and ap- 
proved, and the succeeding case of Shane v. Railroad 
Co., 71 Mo. 237, where it was elaborately discussed and 
adopted as the rule of action and decision in this state 
on the question of the flow of surface water. 

In the last two cases it was distinctly held, by a divided 
court it is true, that ‘‘a land owner has no right, by 
srecting an embankment, to stop the natural flow of sur- 
face water or to divert its course so as to throw it upon 
the land of his neighbor,” thus discarding the old 
common law rule on this subject, so long recognized and 
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so often approved, and substituting therefor the rule of 
the ‘‘civil law.’ Withall due respect for the acknow}- 
edged ability of the distinguished jurist who wrote those 
opinions, we feel constrained to recognize the common 
law doctrine on this subject, so often and repeatedly ap- 
proved by this court, without division, in all its earlier 
and later decisions, as still the law in this state. The 
rule of the common law, as expounded in the numerous 
decisions quoted above, we think, after all, best promotes 
and conserves the varied and important interests of both 
the public and private individuals incident to and growing 
out of this question. It permits and encourages public 
and private improvements, and at the same time restrains 
those engaged in such enterprises from unnecessarily or 
carelessly injuring another. It may be added in this 
connection that whatever change may have been made in 
the common law duties and obligations of railroad com- 
panies in this particular by sec. 810, Revised Statutes, 
does not arise, and is immaterial in this case, since the 
suit is not brought for a failure to construct the ditches 
and drains along the sides of the road-bed required by 
that act, but fora failure to provide water-ways or cul- 
verts across the road-bed, or through its embankments, 
so as to allow the surface water to pass off in that direc- 
tion. A strict and literal application of the doctrine of 
the ‘‘ civil law’’ would, we think, in many places, and in 
large districts of country, materially retard, if not utterly 
destroy, many useful and profitable improvements, pur- 
suits and enterprises besides railroading. Lowers ». 
Sheff, 15 La. Ann. 300; Martin v. Jett, 12 La. 503. 

Numerous decisions in various other states, also, 
adopt and adhere to the common law as to surface water 
to the same extent as do the adjudications in this state. 
13 Allen, 293; 27 Wis. 656; 25 Wis. 223; 31 N. J. Law 
R. (2 Vroom) 351; 50 N. H. 439; 58 Barb. 413; 73 Ind. 
278; and 24 Albany Law Journal 453. 

In accordance with these views the judgment of the 
circuit court in the McCormick case, supra, should have 
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been affirmed and not reversed and remanded by the 
court. And it-may be said of the Shane case, 71 Mo. 
237, that it was rightly decided ‘‘ on common law princi- 
ples,’’ if the court was right in recognizing the slough 
in question as a ‘* water course,’’ within the meaning of 
that term, which, as shown by the opinion, it evidently 
did, when, in the end, it came to decide the case. The 
slough in the petition is spoken of as a ‘‘natural chan- 
nel’ from the river to the lake, and thence to the river 
again. The first instruction for plaintiff, on which, in 
the end, the case was made to turn (page 242), treated 
the slough as a natural drain through which the surplus 
water of the Missouri river in high stages usually and 
naturally passed; and the opinion itself, on page 251, 
referring to said slough and said first instruction, says 
that *‘the question as to the slough being the natural 
channel through which the waters of the Missouri river 
passed in times of floods, was put to the jury in an in- 
struction given by the court and was found by the jury, 
and upon the evidence submitted they could not have 
found otherwise than they did.’’ And on page 252 the 
court, in finally deciding the case, says that ‘‘the first in- 
struction given for the plaintiff contained all the law 
necessary to enable the jury to pass upon the facts sub- 
mitted ; and the second and third, and the sixth given for 
defendant certainly cannot be complained of by defend- 
ant.’’ It will be observed, however, by reference to page 
244, that the second and third instructions, which were 
treated by the court as having been given for the defend- 
ant, were in fact refused, and under the view expressed 
in this opinion they should have been given. It is clear, 
therefore, if the court was right in treating and recognizing 
the slough in question as a natural channel or water course, 
within the meaning of those terms, the case was properly 
and rightly triable and determinable upon common law 
principles, without calling in the aid of the civil law, 
and, in that event, all that was said about the civil law 
was unnecessary and mere obiter dicta. We do not 
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wish, however, to be understood that the court was right 
in so treating the slough in question as a natural channel 
or water course within the meaning of that term when 
properly used. Indeed, we think not; but it is unneces- 
sary, for the purposes of this case, to further pass upon 
that question. 

The general proposition announced in the second, 
third and sixth instructions for plaintiff at his request, 
and all four of those given by the court, upon its own 
motion, recognize and apply, as we think, the doctrine of 
the civil law rather than the common law, and for that 
reason are erroneous. The defendant was confessedly 
authorized to build its road-bed and track through said 
low lands, and was sought to be charged only for negli- 
gence and unskilfulness in its construction; yet singu- 
larly enough, by these instructions it is held liable for 
simple failure to provide sufficient water-ways, without 
any reference to the safety and secnrity of the road-bed 
and the travelling public, and without any reference 
to the exercise of reasonable care and skill in the con- 
struction of the same; all this, as we understand them 
is practically ignored in these instructions, which are 
as follows: 

2. If the jury believe that owing to the failure to 
provide culverts or water gaps along the railroad track in 
section 3, township 53, range 36, or at any point between 
the bridge over Bear creek and the land of plaintiff, that 
water flowing out of the creek was dammed up by the 
railroad track and forced up the side of the railroad so 
as to pass upon the lands of plaintiff and destroy his 
crop and injure his land, he is entitled to recovery for 
such injury. 

3. If the jury believe from the testimony that the 
defendant’s railroad track was so constructed as to pre- 
vent the usual and natural flow of the water, and by 
reason of such construction the water was forced out of 
its natural and ordinary course and upon the lands of 
plaintiff by reason of which he was injured, he is entitled 
to recover for such damages in this action. 
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6. That it was the duty of the defendant company 
to so construct its line of tracks as would permit the 
usual flow of the water, and that where, owing to em- 
bankments being constructed to dam up or stop such 
flow, and it fails to construct aad keep in good order the 
necessary culverts or other water-ways as will pass 
through and carry off such water, it is liable to damages 
to all parties injured. 

1. The plaintiff cannot recover unless he prove by a 
preponderance of the evidence that the defendant ob- 
structed the water of Bear creek by its bridge, or by a 
failure to provide sufficient culverts or water-ways, and 
that plaintiff was injured by an overflow of water caused 
by such obstructions. 

2. If the jury find that the damage done to plain- 
tiff’s land and crops was done by waters of Bear creek, 
which left the bed or channel of said stream at a point 
near the county bridge over the same, and that said 
waters were not thrown out of the channel by the railroad 
bridge, and that said waters were not caused to flow upon 
the plaintiff’s lands for want of culverts and water-ways, 
they will find for defendant. 

3. Although the jury may find that the water of 
Bear creek was in fact obstructed by defendant’s bridge, 
yet, if they believe from the evidence that such obstruc- 
tion did not cause the water of Bear creek to overflow 
plaintiff’s land, but such overflow was by reason of the 
channel or bed of said stream being of not sufficient size 
and capacity to carry the water of the stream at the time 
of the flooding, and in consequence of the insufficient 
size of the channel of said stream the water was forced 
out of the bed of said stream and thence flowed to and 
upon plaintiff, they will find for the defendant; unless 
they find that the water was caused to flow on plaintiff’s 
land by reason of failure to provide culverts or water- 
ways. 

4, The plaintiff is not entitled to recover for any 
VoL. 83—19 
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injury occasioned by the flow of waters of Bear creek 
after leaving its banks; unless the defendant in the first 
instance caused the water to leave the channel, or unless 
the defendant by reason of a failure to provide culverts 
or water-ways caused the water to flow upon the plain- 
tiff’s land and thereby injured his land or his crops. 

The giving of these instructions, therefore, was 
error. For these reasons, the judgment of the trial court 
is reversed and the cause remanded, to be proceeded with 
in conformity hereto. 


Hoven, C. J., concuRRING: I adhere to the views 
expressed by me in my dissenting opinion in the case of 
Shane v. The Kansas City, St. Joseph & Council Bluffs 
_ Railroad Co., 71 Mo. 253, which I think are approved 

by the foregoing opinion. All concur. 





GamBLE et al., Appellants, v. Gisson, Executor. 


1. Practice, Civil: REFERENCE: REVERSAL: EXCEPTIONS : RE-OPENING 
CASE: WAIVER. Defendant as executor presented in the probate 
court his account for final settlement of the estate in his charge 
to which exceptions were made by the heirs and judgment being 
rendered against him, he appealed to the circuit court where the 
whole matter was referred to a referee. Upon the coming in of the 
report, the executor excepted to different items of charges against 
him contained in it, which being overruled, he appealed to the Su- 
preme Court, where the judgment of the circuit court was affirmed 
as to all the exceptions except the seventh one, and as to the latter 
it was held that the executor was not chargeable with the item 
therein excepted to by him, and the cause was remanded to the 
circuit court with the usual mandate to proceed in conformity with 
the opinion of the Supreme Court. The circuit court thereupon re- 
referred the matter of the seventh exception and a new trial was 
had as to it. Held (1) that none of the matters of exception was 
open for a rehearing or new trial in the circuit court; (2) that the 
circuit court, as asked by the executor, should have entered 
judgment in accordance with the report of the referee except 
as to the seventh exception, and as to the latter it should 
have rendered judgment for the executor on the facts as found and 
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reported by the referee ; (3) that the executor by participating in 
the re-trial of the matter of the seventh exception did not waive his 
right to assign for error the action of the court in reopening the case 
as to said seventh exception. 


2. Practice in Supreme Court; JUDGMENT, CORRECTION OF. The 
Supreme Court cannot, in an original application to it in a case like 
this one, correct a judgment of the circuit court; nor can it upon 
such application, direct the circuit court to do so. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
John W. Dryden for appellants. 


The court of appeals erred in holding that the case, 
after it was sent back to the circuit court, was not open 
for a retrial and that the action of that court in referring 
the issues arising on the seventh exception to Judge 
Holmes was error. The proceeding was 2 statutory one, 
or one at law, and after the reversal by the Supreme 
Court was open for a re-trial. State v. Newkirk, 49 Mo. 
472 ; Sharpe v. Johnston, 76 Mo. 660; Rev. Stat., 1879, 
sec. 3623; O' Neil v. Capelle, 62 Mo. 202; Moniteau Bk. 
v. Miller, 73 Mo. 192. Even in equity cases as well as at 
law, whenever the judgment of the lower court is re- 
versed and no new judgment is rendered by the appellate 
court, nor any specific directions given by it in remand- 
ing the case, the case goes back for a new trial. Séate 
ex rel. v. St. Louis Circuit Court, 41 Mo. 574; Shroyer 
v. Nickell, 67 Mo. 589; Chouteau v. Allen, 74 Mo. 59; 
Lackland . Smith, 75 Mo. 307. The circuit court also 
erred in not sustaining the appellants’ exceptions to the 
report of the referee Holmes. The circuit court also 
erred in confirming the finding of referee Farish as to the 
appellants’ exception relating to the profits made by the 
executor on the Nineteenth street houses (Jamison ». 
Glasscock, 29 Mo. 191; Rea v. Copeland, 47 Mo. 76), on 
the Morgan street houses and on the executor’s credit for 
commissions. The referee allowed the executor 5 per 








292 SUPREME COURT OF MISSOURI, 


Gamble v. Gibson. 








cent. commission, which was wrong, as the executor has 
not faithfully administered the estate. Wolfv. Berning, 
74 Mo. 100; DeGal?s Estate, 2 Watts 566; Ha parte 
Cassel, 3 Watts, 442; Smith v. Kennard, 38 Ala. 695. 
The appellants as the prevailing parties in the litigation 
with respondent as to his final settlement as executor 
were entitled to recover their costs of him. R.S., 1879, 
secs. 990 and 998; 1 W. S., 1872, p. 343, $$ 6 and 14. 


Charles Gibson pro se. 


Hoven, C. J.—As the history of this case is suc- 
cinctly stated in the opinion of the court of appeals we 
adopt the statement there made, making such changes 
therein as change of form has rendered appropriate. 

At the December term, 1867, of the probate court of 
St. Louis county, Charles Gibson presented his final set- 
tlement as executor of the estate of Hamilton R. Gam- 
ble, deceased. The devisees and distributees filed twenty- 
one exceptions to the report which, by consent, were 
referred to a referee, upon the incoming of whose report 
a judgment was rendered from which the executor ap- 
pealed to the circuit court where, under the statute, the 
whole matter was heard de novo before Edward T. Farish, 
another referee appointed for that purpose. Both par- 
ties, the executor and the exceptors, excepted to his 
report, but it was confirmed by the court, judgment 
rendered thereupon June 23, 1873, and from this judg- 
ment both parties appealed to the general term. The 
general term affirmed the judgment of the special term 
and the executor alone appealed to this court. He made 
no contest in this court upon the findings of fact of the 
referee ; his bill of exceptions did not contain the evi- 
dence upon which the referee’s findings were based but 
contained only the report which embraced his findings of 
fact and conclusions of law as to the exceptions to the 
executor’s final account which were contested before 
him. The opinion of this court will be found reported 
in 59 Mo. 585. 
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In this state of the record this court had nothing 
before it but the conclusions of the referee upon the 
facts found by him. All of these conclusions were con- 
firmed by this court, except his conclusion upon the 
facts found on the seventh exception. This exception 
sought to charge the executor with a loss which the estate 
had sustained from the unauthorized act of the executor in 
the year 1864, in converting certain funds of the estate 
which consisted of the national currency into gold. The 
referee found under this exception in favor of the excep- 
tors in the sum of $6,613.30, with interest, making an 
aggregate finding against the executor under this excep- 
tion, of $9,386.41. The referee having found, however, 
that the executor acted in good faith in this matter, and 
with reasonable discretion, this court held that the conclu- 
sion of law of the referee confirmed by the judgment of the 
circuit court that the executor was chargeable with this 
loss and with interest on the same, was erroneous, and 
for this error alone the judgment was reversed and the 
cause remanded. The usual mandate was sent down to 
the circuit court directing that court to proceed in con- 
formity with the opinion of this court. Thereupon the 
executor moved the court to enter judgment in accord- 
ance with the report of the referee, except as to the 
seventh or gold exception; as to that, the seventh ex- 
ception, to render a judgment for the executor upon tite 
facts found and reported by the referee. This the circuit 
judge, after having taken the opinion of the judges in 
general term, declined to do and upon this ruling the ex- 
ecutor took a bill of exceptions. The exceptors then 
moved that the whole case be again referred to a referee 
to retry the issues of fact and law, which motion the 
court denied and the exceptors excepted. The court 
then, against the objection of the executor, referred the 
cause to Edward T. Farish ‘‘to retry the matter con- 
tained in the seventh exception to his report heretofore 
fiied herein.”’ 

Farish declining to act, Nathaniel Holmes was ap- 
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pointed in his place and a supplementary order was 
made defining the scope of the inquiry before him, which 
did not materially change the previous order. Under 
this order the facts relating to the seventh exception 
were heard de novo before the referee, Holmes, and he 
rendered a report thereupon, finding ‘‘that the executor 
in these purchases of gold acted in good faith according 
to his best judgment for the interest of the estate,’? and 
that his action in this respect ‘‘was a prudent and 

faithful discharge of his duty as executor and trustee, 
and cannot be considered as unauthorized or imputed as 
a fault or failure of duty ;’’ and the referee accordingly 
found that the executor could not be held personally re- 
sponsible for the loss which the estate had thus sustained. 
He found, however, that the loss which the estate had 
thus sustained was $6,094.08, instead of $6,613.30, as 
claimed by the executor and as found by Farish, the 
previous referee. 

With some slight modification, the court now con- 
firmed the report of Holmes and upon this report and the 
report of Farish, except so far as the latter report related 
to the seventh exception, it rendered judgment against 
the executor for a balance of $977.64 and charged against 
him the costs of the proceedings had since the reversal 
of the cause by this court in 1875. The exceptors and 
the executor both moved to set this judgment aside, the 
motions of both were overruled and both appealed to the 
court of appeals. That court in May, 1881, rendered a 
judgment reversing the judgment of the circuit court, 
holding that the cause after having been remanded by 
this court in 1875, should not have been referred for re- 
trial upon the seventh exception, or upon any other 
exception, and that a judgment should have been entered 
by the circuit court upon the facts as found by referee 
Farish in his report of June 11th, 1872, and in accord- 
ance with the views of this court as to the law of the 
case as stated in the opinion remanding the cause. It, 
also, ordered that the cause be remanded with directions 
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to the circuit court to enter a judgment in conformity 
with its judgment of June 23rd, 1873, except so far as 
modified by the decision of this court, which it held 
would be a judgment that the executor pay to the devi- 
sees and distributees when and as ordered by the probate 
court, $401.17, with interest at the rate of six per cent. 
per annum from June 23, 1873; also, that the executor, 
Gibson, should pay all the costs of the proceeding both 
in the probate court and the circuit court dowi to and 
including the entry of that judgment, but not the costs 
subsequent thereto. From this judgment of the court of 
appeals the exceptors have appealed to this court. 

It is contended here on behalf of the exceptors that, 
when this cause was remanded by this court, in 1875, to 
the St. Louis circuit court, that court, should have re- 
heard all the issues in the cause; those as to which no 
error was found by this court in the finding of the referee 
and the action of the circuit court thereon, as well as that 
arising upon the seventh or gold loss exception, as to 
which, this court adjudged that there was error in the 
action of the circuit court. The executor, on the other 
hand, contends that when the cause was remanded to the 
circuit court that court should have entered judgment in 
conformity with the opinion of this court, as requested 
by him, and that it erred in again referring the seventh 
exception to a referee ‘‘upon an order which re-opened 
the facts for contestation.’”’ The court of appeals held 
that this proceeding is in the nature of a suit in equity 
and that consequently a reversal by the appellate court 
re-opened the case only so far as the appellate court 
directed it to be re-opened, and that as to all matters not 
remitted by the appellate court to the court below for 
re-examination the adjudication of the court below is 
conclusive and such matters are not re-examinable, either 
in the court below or in the appellate court on a future 
appeal, and that it was, therefore, the duty of the circuit 
court to render judgment in accordance with the opinion 
‘of this court, without any re-examination of the facts 
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supported by the referee or any further reference of any 
of the issues. Supervisors v. Kennicott, 94 U. 8. 498 
and cases cited; Cassedy v. Bigelow, 27 N. J. Eq. 505; 
McNairy v. Mayor, 2 Baxt. 251; Biscoe v. Sandefur, 14 
Ark. 575; McClellan v. Crook, 7 Gill 333; Young »v. 
Frost, 1 Md. 377, 396. 

The exceptors contended, in opposition to the opinion 
of the court of appeals, that the present proceeding is 
not in the nature of a suitin equity, but isa statutory 
proceeding, or one at law, and that when the judgment 
of the circuit court was reversed and annulled and the 
cause was remanded without special directions, it was 
open for a new trial of all the issues raised by all of the 
exceptions and that said court might have based its judg- 
ment upon the testimony already before it as reported 
by referee Farish, or upon new evidence, or it might, in 
its discretion, have referred the whole or any of the issues 
to the same or another referee for trial. 

Conceding that the exceptors are right in assuming 
that the present proceeding possesses none of the attri- 
butes of a suit in equity, and was not to be proceeded in 
as such, still it does not follow that all the issues raised 
by their exceptions should have been heard. Those ex- 
ceptions stood for different grounds of complaint or causes 
of action and only as to those in the determination of 
which error was committed ought there to have been a 
re-hearing or new trial. If a petition contain ten dis- 
tinct causes of action, each of which is properly triable 
by a jury, and no error be committed in the trial of nine 
of them, but as to the tenth error should be committed 
in the admission or exclusion of evidence, or in the 
declarations of law given by the court, or in some 
other particular, on appeal to this court the judgment 
being an entirety would have to be reversed for error 
committed in the trial of the tenth cause of action and 
the cause would be remanded to be proceeded with in 
accordance with the opinion of this court. Such a man- 
date would not vacate the verdicts rendered as to the nine 
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causes of action in the trial of which no error had oc- 
curred, and render it obligatory upon the circuit court to 
retry the issues made thereon, but the verdicts on the 
nine counts would stand in full force and would remain 
until a re-trial of the tenth cause of action, when, upon 
the verdict rendered on the tenth cause of action and 
the verdicts theretofore rendered on the other nine causes 
of action, a new judgment would be rendered. The 
statute provides that where there are several causes of 
action united iu one petition, or where there are several 
issues, the judgment upon each separate finding shall 
await the trial of all the issues. Rev. Stat., sec. 3603. 
So in the case at bar, it appears that this court held 
in its opinion reported in 59 Mo. 585, that no error had 
been committed by the circuit court in confirming the 
finding of the referee after hearing the exceptions of 
both parties, save as to the seventh or gold loss excep- 
tion. As to it this court held that the judgment was 
erroneous and for the error committed as to that excep- 
tion the judgment was reversed and the cause remanded 
to be proceeded with in accordance with the opinion of 
this court. The findings of the referee which had been 
confirmed by the circuit court, and properly so, as de- 
cided by this court, were not to be set aside, and the 
issues thus correctly settled opened for re-examination, 
but these findings were to remain in force and constitute 
in part the basis of a new judgment when the question of 
the liability of the executor under the seventh excep- 
tion was properly disposed of. It is quite clear to us, 
therefore, that whether this proceeding be regarded as 
one at law or in equity, the circuit court committed no 
error in refusing to re-open those issues which this court 
declared had been properly adjudicated. Whether 
there should have been a new reference for the seventh 
exception is a question which is in my mind not entirely 
free from difficulty. But whatever the rights of the ex- 
ecutor in that regard, with much deference for the 
opinion of the court of appeals to the contrary, I gravely 
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doubt whether the executor did not waive his exceptions 
to the refusal of the court to enter judgment in accord- 
ance with the opinion of this court by entering into the 
contest of the merits of the seventh exception before 
the referee Holmes. Martin v. Henley, 13 Mo. 312; 
State ex rel. Merrill v. Burns, 66 Mo. 227. 

A majority of the court, however, are of opinion 
that such participation in the trial did not amount to a 
waiver, and that he is still at liberty to assign as error 
the action of the circuit court in re-opening the case as 
to the seventh exception ; and my associates are further 
of opinion on the authority of Hurck v. Erskine, 50 Mo. 
116, that the circuit court should have entered judgment 
in conformity with the opinion of this court, as requested 
by the executor, and that its refusal to do so constitutes 
error. This view of the case renders my examination of 
the report of referee Holmes and the testimony on 
which it was based, wholly unnecessary. It follows that 
the judgment of the court of appeals must be affirmed. 

A motion has been filed by the executor in connec- 
tion with the briefs in the cause, with exhibits setting 
forth that the judgment of June 23rd, 1873, as entered 
of record, was not, as to the matter of costs, the judg- 
ment rendered by the court, and praying this court to 
correct the same by an entry nwne pro tune, or by an 
order directing the circuit court to make such entry. 
This court has no power, on an application like this, to 
correct the judgment of the circuit court as it appears in 
the transcript before us, nor on an original application to 
this court can we order the circuit court to enter such 
judgment. This application should have been made to 
the court in which the judgment was rendered and 
erroneously entered. Motion overruled and judgment 


affirmed. 
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THE STATE v. Haywarp, Appellant. 


1. Pleading, Criminal: INFORMATION, VERIFICATION OF. Where an 
information is verified by the oath of a private citizen it must be by 
one having knowledge of the matters charged therein, and who is a 
competent witness to testify against the accused. Only the prose- 
cuting attorney can make the verification upon information and 
belief. R.S., $$ 1762, 1763. 

OBSCENE LITERATURE: INFORMATION: INDICTMENT. In a 

prosecution under Revised Statutes, 1879, § 1542, relative to obscene 

literature, the information or indictment must set out the obscene 
matter. It is not sufficient that it follow the language of the 
statute. 





Appeal from Hannibal Court of Common Pleas.—Hon. 
THEO. BRACE, Judge. 


REVERSED. 
W. H. Russell and R. H. Anderson for appellant. 


(1) The information is insufficient in form because 
verified only by the oath of a private citizen and not by 
the oath of the prosecuting attorney. Con. of Mo., art. 
2, § 12; State v. Helm, 79 Mo. 515; R.8., 1879, $§ 1762, 
1764, 2025. (2) The information is defective in substance. 
That the information in such a case as this must either 
set out the language charged to be obscene or aver as 
a reason for not doing so, that it is too obscene to defile 
the records of the court, is settled by an overwhelming 
weight of authority ; and the current of decisions to 
that effect in this country and in England is unbroken by 
a single adverse case. Wharton’s Cr. Pl. & Ev. (8th Ed.) 
§ 177; Com. v. Tarbox, 1 Cush. 66; Com. v. Holmes, 17 
Mass. 336; U.S. v. Carll, 105 U. 8. 611; U.S. v. Loftis, 
8 Sawyer C. C.; U. S. 0. Kaltmeyer, 16 Fed. Rep. 760; 
U. S. v. Gaylord, 17 Fed. Rep. 435; Stener vo. Slate, 
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(Wis.)17 Reporter 670; Bish. on Cr. Proc. (2 Ed.) $$ 496, 
497, 561; Heard’s Cr. Pleading, pp. 202, 208, 209, 211; 
Bradlaugh . Regina, E. L. R., 3 Q. B. D. 605; State v. 
Hanson, 23 Tex. 232; State v. Pepper, 68 N. C. 259; 
Wharton’s Cr. Pl. & Pr. (8th Ed.) § 220, 221; Heard’s 
Cr. Pl., pp. 162, 163, 165, 166; State v. Weldon, 70 Mo. 
573; State v. Davis, 70 Mo. 467; State v. Fisher, 58 Mo. 
256; State v. Fay, 65 Mo. 492; State v. Rocheforde, 52 
Mo. 200; State v. Hein, 50 Mo. 362; State v. Keel, 54 
Mo. 188; State v. Garner, 28 Mo. 90, 91; State v. Evers, 
49 Mo. 545. 


Geo. A. Mahan, prosecuting attorney, and Thos. 
H. Bacon for the State. 


(1) Asin a prosecution for a criminal libel the con- 
stitution makes the truth an issuable defence (Art. II, sec. 
14) the statute against circulating all obscene publications 


creates a statutory offence, not a criminal libel, and, 
therefore, not an obscene libel. Moreover the possession 
of an obscene publication with intent to circulate is not 
a common law offence. Dugdale v. Regina, 1 Ellis & 
Blackburn 435; 8. C. 10 Eng. L. & E. 380. And, there- 
fore, the statute on this subject creates the offence. (2) 
This offence inheres not, as in case of obscene libel, in 
special language or representation, but in the quality of 
a book or pamphlet as obscene; the indictment may simply 
identify the pamphlet as in this case by its title the same 
as any instrument. R. 8. 1879, sec. 1816. The only 
requirement is that the pamphlet be sufficiently de- 
scribed and this was done. As the statute does not 
require the pamphlet to contain language, the indictment 
need not aver it or specify any language as used. (38) 
The principal American statutes address themselves to 
‘‘obscene language.’’ R. 8., Mass., 1836, p. 130, § 10; R. 
S., Vermont, 1839-50, ch. 108, p. 561. In Missouri and 
Illinois the statute is leveled generally at ‘‘obscene 
pamphlets.”’ In the latest case (fuller v. The People, 92 
Ill. 182) the court held good an indictment in the lan- 
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guage of such statute. State v. Mitchell, 6 Mo. 147; 
State v. Presbury, 13 Mo. 345; State v. , rae, 74 Mo. 592; 
State v. Bregard, 76 Mo. 322. 


SHERWOOD, J.—This prosecution was instituted be- 
fore N. Dick, recorder and ez-officio justice of the peace, 
with whom was filed the following information: 


STATE OF MIssouURI, } 
. Ss. 
County of Marion. { 


Before Nathaniel Dick, Recorder of the City of Hannibal 
and ex-officio Justice of the Peace within and for 
the City‘of Hannibal in Mason township, Marion 
County, Missouri. 


State of Missouri, Plaintiff, 
against 
John T. K. Hayward, John + 
J. Cruikshank, Jr., James 
Hayward, defendants. 


George A. Mahan, prosecuting attorney of Marion 
county, Mo., comes and informs the court that on the 31st 
day of January, 1880, at the city of Hannibal in Mason 
township, Marion county, Mo., defendants, John T. K. 
Hayward, John J. Cruikshank, Jr., and James Hayward, 
did then and there unlawfully, wilfully and maliciously 
manufacture, print, publish and have in their possession 
with intent then and there to circulate obscene, lewd and 
licentious pamphlets entitled, ‘‘ The Case of C. O. God- 
frey,’’ a publication of an indecent and scandalous char- 
acter, against the peace and dignity of the state. 

And the said Geo. A. Mahan further informs the 
court that on or about the 31st day of January, 1880, at 
the city of Hannibal, in Mason township, Marion county, 
Mo., the said John T. K. Hayward, John J. Cruikshank, 
Jr., and James Hayward, did then and there unlawfully, 
wilfully and maliciously give away, distribute and circu- 
late obscene, lewd and licentious pamphlets entitled, 
“The Case of C. O. Godfrey,’”? a publication of an 
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indecent and scandalous character, against the peace and 
dignity of the state. 
Gro. A. MAHAN, 
Prosecuting Attorney. 


Thomas H. Bacon, being sworn, says that the facts 
set forth in the above information are true, as therein 
contained, to the best of his information and belief. 

Tuomas H. Bacon. 


Subscribed and sworn to before me on the 6th day of 
February, 1880. 
N. Dick. 
Recorder C. H., and ez-officio J. P. within the city of 
Hannibal, Mason township, Mo. 


Filed February the 6th, 1880. 


On change of venue had the cause was tried before 
Burr F. McPherson, a justice of the peace, resulting in a 
verdict of guilty against the defendant. Taken by ap- 
peal to the Hannibal court of common pleas the cause 
was again tried before the judge of that court, no jury 
being called, resulting in a similar finding and the de- 
fendant appealed here. 

I. The information in this cause as already seen 
was verified by the oath of a private citizen. This is in 
terms permitted by section 1762, Revised Statutes, 1879, 
and in this case the form of verification accords with the 
form laid down in section 1764. But it will be seen that 
while section 1762, just referred to, requires that the 
information ‘‘be signed by the prosecuting attorney and 
be verified by his oath, or by the oath of some person 
competent to testify as a witness in the case, or be 
supported by the affidavit of such person, which shall be 
filed with the information,’’ yet permits that the ‘“‘ verifi- 
cation by the prosecuting attorney may be upon informa- 
tion and belief.’”? It thus becomes apparent that it is 
only where the verification is made by the prosecuting 
attorney that it can be based in fact and made in form 
“upon information and belief.’”’ This is an instance 

















OCTOBER TERM, 1884. 


The State v. Hayward. 








where the maxim expressio unius applies; for the legis- 
lature by singling out the prosecuting attorney and 
permitting him to verify the information in a particular 
way obviously intended that he alone should verify in 
that way. This view is borne out not only by resort to 
and application of the maxim cited, but also by the other 
portions of the section already quoted, showing in unmis- 
takable and unequivocal terms that the verification 
when made by an unofficial person, whether by oath or 
affidavit, must be by ‘‘some person competent to testify 


as a witness in the case.”’ 
This view is also confirmed by section 1763, where the 


person who may make an affidavit which is to be the pre- 
paratory step in the prosecution, is defined as ‘“‘any person 
who has knowledge of the commission of any misde- 
meanor.’’ This view also finds support in section 2028, 
where an information filed with a justice of the peace, 
must be ‘‘verified by the oath or affidavit of a person 
competent to testify against the accused or by the prose- 
cuting attorney.’’ This view is also in harmony with the 
practice which prevails in England, where a prosecutor 
might, by making the proper basis, obtain a rule against 
an accused person to show cause why an information 
should not be filed against him for a misdemeanor. But 
in such case no rule would go unless the evidence were 
of such directness as would, uncontradicted, establish the 
offence beyond doubt. 1 Chit. Cr. L., 856, 857; Rez v. 
Williamson, 3 B. & Ald. 582; Rex v. Bull, 1 Wilson 93 ; 
Rex v. Willett, 6 T. R. 294; Reg.v. Baldwin, 8 A. and E. 
168. Our legislature seems to have thrown the same 
safeguard around the citizens of this state and to have 
effectually prevented them from being prosecuted by in- 
formation for a misdemeanor, where a private citizen is 
the mover of such prosecution, except where he has 
knowledge of the matters set forth in the information, is 
a competent witness to testify against the accused and 
verifies the information in a direct manner. For this rea- 
son the information should be held not verified as required 
by law. 








SUPREME COURT OF MISSOURI, 


The State v. Hayward. 








II. Iwill now consider the sufficiency of the informa- 
tion itself. It is evidently framed under section 1542, 
Revised Statutes, 1879, relative to obscene literature, its 
sale, circulation, publication, etc. It will be observed 
that the information does not set out the obscene matter 
of the pamphlets, nor does it give any excuse for failing 
to do this; but the drawer of the information has been 
content to follow the general language of the statute. In 
many cases it will do to charge the offence in the lan- 
guage of the statute, ‘‘to follow the language of the 
statute,’’ as it is frequently said. But this rule only 
applies where all the facts which constitute the offence 
are set forth in the statute. State v. Kesslering, 12 Mo. 
565; State v. Davis, 70 Mo. 467. Shaw, C. J., in Tudley 
». Commonwealth, 4 Met. 358, observes: ‘‘ When the stat- 
ute punishes an offence by its legal designation, without 
enumerating the acts which constitute it, then it is nec- 
essary to use the terms which technically charge the 
offence named at common law. But we think this is not 
necéssary when the statute describes the whole offence 
and the indictment charges the crime in the words of the 
statute.”’ Mr. Wharton, treating of this subject, says: 
‘On the general principles of common law pleading, it 
may be said that it is sufficient to frame the indictment 
in the words of the statute, in all cases where the statute 
so far individuates the offence that the offender has 
proper notice, from the mere adoption of the statutory 
terms, what the offence he is to be tried for really is. But 
in no other case is it sufficient to follow the words of the 
statute. It is no more allowable under a statutory charge 
to put the defendant on trial without specification of the 
offence than, it would be under a common law charge.”’ 
Whart., Cr. Pl. and Prac., sec. 220; to the same effect see 
Heard on Crim. Pl. 161, 162, 163, 165, 166; Stener ». 
State, 17 Rep. 670; State v. Gardner, 28 Mo. 90; State ». 
Rochforde, 52 Mo. 199; U. S. v. Carll, 105 U. 8. 611; UV. 
S. v. Cruikshank, 92 U. 8. 542; 1 Arch. Cr. Pr. and PL, 
88; 2 Hawk. P. C., ch. 25, sec. 111. 
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And Bret, L. J., in Bradlaugh v. The Queen, E. L. 
R., 3. Q. B. D. 607; 8S. C. 3 Am. Crim. Rep. 464, says: 
‘*Every pleading, civil or criminal, must contain allega- 
tions of the existence of all the facts necessary to support 
the charge or defence set up by such pleading. When 
the crime alleged in an indictment consists of words 
written or spoken, it seems to me that the words are the 
facts which constitute the crime, and for this reason the 
words must be set out.’’ In that case the indictment 
charged that the defendants ‘‘ unlawfully, wickedly, etc., 
did print, publish, sell and utter a certain indecent, 
lewd, filthy, and obscene libel, to-wit, a certain indecent, 
lewd, filthy, bawdy, and obscene book called ‘Fruits of 
Philosophy,’ thereby contaminating, violating and cor- 
rupting the morals as well of youth as of other liege sub- 
jects,”’ etc. The case was tried before Cockburn, C. J., 
and Mellor, J., and the defendants, being convicted, 
moved in arrest of judgment on the ground that the libel 
ought to have been set out. This motion was denied, 
but upon the case being argued in error before Bramwell, 
Brett and Cotton, L. J., there was unanimous con- 
currence in reversing the decision of the queen’s bench, 
and the authorities as well of England as of America 
were thoroughly examined and discussed and the con- 
clusion reached just announced. 

From that discussion, as well as from examination of 
the authorities, the only point of difference observable 
between the rulings in England and this country is, that 
in the former, the words of the obscene libel must be set 
out in hee verba; in the latter, if the libel be too obscene 
to appear on the records of the court, the indictment 
should give such general description as decency permits, 
stating as an excuse the reason why the obscene matter 
is not spread at large upon the records, that the obscenity 
of the omitted matter is too great to admit of this being 
done. This excuse will be accepted in lieu of the matter 
omitted, otherwise the indictment will be held fatally 
defective. Whart. Cr. Pl. and Pr., sec. 177; Com. 2. 
VoL. 83—20 
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Tarbox, 1 Cush. 66; Com. o. Holmes, 17 Mass. 336; Com. 
v. De Jardin, 126 Mass. 46; State v. Brown, 27 Vt. 619; 
People v. Girardin, 1 Mich. 90; 1 Bish. on Crim. 
Proc., secs. 496, 561; McNair v. People, 80 Ill. 441; 
Heard on Crim. Pl., 209. It will become obvious, there- 
fore, that whether we apply to the case at bar the 
English or the American rule of criminal pleading, the in- 
formation cannot be ruled otherwise than invalid. In 
the case of Com. v. Tarbox, supra, the indictment was 
framed under section 10, ch. 180, R. S. Mass., which now 
corresponds with section 15 p. 819, General Statutes, 
Massachusetts. A section virtually identical with sec- 
tion 1542, so far as concerns the point in hand, so that 
case is not only authority for the ruling just announced, 
but also for the assertion heretofore made that following 
the language of the statute is not always sufficient, 
besides furnishing a direct application and illustration of 
the rule where following the statutory language will not 
do in cases like the present. 

The same observation may be made respecting 
McNair v. People, supra, where the prosecution was 
based on similar statutory provisions, and where, in 
addition thereto, there was an express statute providing 
that ‘‘an indictment or accusation of the grand jury 
shall be deemed sufficiently technical and correct which 
states the offence in the terms and language of the 
statute creating the offence, or so plainly that the nature 
of the offence may be easily understood by the jury.’ 
In Texas an indictment based upon a statutory provision 
respecting indecent and obscene publications, ete., 
charged that the defendant did ‘‘publish an indecent 
and obscene newspaper called ‘John Donkey’ manifestly 
designed to corrupt the morals of the youth of said 
county,’? and the indictment was held insufficient, the 
court holding that ‘‘the composition or print should have 
been set out or such description given of it, that the 
court could judge of its character in reference to the 
alleged indecency and obscenity.” State v. Hanson, 23 
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Tex. 233. But in that case no authorities are cited, and 
the point seems to have been but lightly considered. In 
Wisconsin, in an analagous case, it has been recently 
ruled that a complaint, based upon the statute respecting 
‘‘abusive language calculated to. provoke an assault,”’ 
although in the language of the statute, was insufficient 
because of not setting forth the language used. Sener . 
N’ate, 17 Rep. 670. I strongly incline to adhere to the 
ruling made by the English judges in Bradlaugh ». 
Regina, supra, as being in conformity to reason, prece- 
dent in other cases, both civil and criminal, and more 
than all in conformity with the constitutional right of 
a party accused to be ‘‘informed of the nature and 
cause of the accusation’’ against him, a right possessed 
by an accused at common law, and which certainly has 
not undergone any change or suffered any diminution 
because of having been emphasized and embodied both 
in the federal and in our state constitutions. 

Mr. Bishop, in his admirable treatise, says: ‘‘The 
doctrine of the courts is identical with that of reason, 
namely, that the indictment must contain an allegation 
of every fact which is legally essential to the punish- 
ment to be inflicted. This doctrine pervades the entire 
adjudged law of criminal procedure. It is made ap- 
parent to our understandings, not by a single case only, 
but by all the cases. Wherever we move in this depart- 
ment of our jurisprudence, we come in contact with it. 
We can no more escape from it than from the atmosphere 
which surrounds us.”’ 1 Bishop Crim. Prac., sec. 81. 
And elsewhere the learned author observes: ‘The right 
of the accused person to have every element of his sup- 
posed crime—in other words every individual thing 
which the law has specified as constituting any part of the 
foundation for its punishment set down in allegation 
in the indictment, is secured in this country by constitu- 
tional guaranties.’’ ‘‘The United States constitution pro- 
vides as to crimes against the general government that 
‘in all criminal prosecutions the accused shail enjoy the 
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right * * * to be informed of the nature and cause 
of the accusation.’ More or less nearly in these words 
are provisions in the constitutions of other states. But 
the ‘nature and cause’ of an accusation are not stated 
where there is no mention of the full act or series of acts 
for which the punishment is to be inflicted. * * * 
There can be neither indictment nor information except 
in writing, which to justify the whole punishment must 
specify the whole crime.’’ ‘‘ Wisely, therefore, the law 
requires the allegation to be full. As already shown, 
every fact which is an element in a prima facie case of 
guilt must be stated, otherwise there will be at least one 
thing which the accused person is entitled to know 
whereof he is not informed, and that he may be certain 
what each thing is, each must be charged expressly, and 
nothing left to intendment. All that is to be proved 
must be alleged.’”’ Ib. secs. 86, 88, 519. On this point 
Porter, J., in Mears v. Commonwealth, 2 Grant (Pa.) 
385, expresses his views very happily, saying: ‘In 
the spirit of that principle which presumes innocence 
until guilt be established, we infer that what is not 
charged in an indictment does not exist, and it is the 
business of the pleader to exclude by proper averments, 
the conclusions to which the accused is thus entitled.”’ 
In the Commonwealth v. Phillips, 16 Pick. 211, Shaw, 
C. J., observed: ** The salutary rule of the common law, 
that no one shall be held to answer to an indictment or 
information, unless the crime with which it is intended to 
charge him is expressed with reasonable precision, direct- 
ness and fulness, that he may be fully prepared to meet 
and if he can to answer and repel it, is recognized and 
enforced, and extended to every mode in which a citizen 
can be called to answer to any charge or crime in this 
commonwealth, by the highest authority known to the 
laws, namely, an express provision in the Bill of Rights, 
article 12. It declares that no subject shall be held to 
answer for any crime or offence, until the same is fully 
and plainly, substantially and formally, described to him. 
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The reasonable degree of certainty required in an indict- 
ment is so familiar that it requires no authorities to sup- 
port or illustrate it. 1 Chitty’s Criminal Law, 170. 
Whilst it is important to the administration of public 
justice and the reasonable execution of the laws, that 
indulgence should not be too readily yielded to mere 
technical niceties and subtleties, it is also important 
that every man accused of crime should have a reason- 
able opportunity to know what the charge is; that he 
may not be called to meet evidence at the trial that he 
could not have anticipated from the charge; that the 
court may know what judgment to render; and that the 
party tried and either acquitted or convicted may be 
enabled by reference to the record to shield himself from 
any future prosecution for the same offence.”’ 

Archibold says; ‘*The indictment must state all 
the facts and circumstances comprised in the definition 
of the offence, by the rule of the common law or statute 
on which the indictment is founded. And these must be 
stated with clearness and certainty ; otherwise the indict- 
ment will be bad. The principal rule as to the certainty 
required in the indictment, may, I think, be correctly 
laid down thus: That where the definition of an offence, 
whether by a rule of common law or by statute, includes 
generic terms (as it necessarily must) it is not sufficient 
that the indictment should charge the offence in the 
same generic terms as in the definition, but it must 
state the species—it must descend to particulars.”’ 1 
Arch. Crim. Prac. and Plead., 88. ‘‘Certainty may be 
defined to be a clear and distinct setting down of facts, 
so that they may be understood both by the party who is 
to answer the matters stated against him, the counsel 
who are to argue them, the jury who are to decide upon 
their existence, and the court who are the judges of the 
law arising out of them.” Rez. v. Griffith, 3 Mod. 201; 
Lawes’ P1., 53. In United States v. Cruikshank, 92 U. 
S. 542, an indictment had been drawn which ‘‘ followed 
the language of the statute,’ and it was held bad, Waite, 
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C. J., stating: ‘‘In criminal cases, prosecuted under 
the laws of the United States, the accused has the con- 
stitutional right to be informed of the nature and cause 
of the accusation. Amend. VI. In United States v. 
ills, 7 Pet. 142, this was construed to mean that the 
indictment must set forth the offence with clearness and 
all necessary certainty to apprise the accused of the 
crime with which he stands charged; and in United 
States ». Cook, 17 Wall. 174, that every ingredient of 
which the offence is composed, must be accurately and 
clearly alleged. * * * For this facts are to be stated, 
not conclusions of law alone.’ Similar rulings have 
been made elsewhere respecting the necessity of certainty 
in the charges contained in indictments based upon 
statutes when viewed in the light of similiar constitu- 
tional provisions. Landringham v. State, 49 Ind. 186; 
McLaughlin v. State, 45 1d. 338; State v. Learned, 47 
Me. 426; Murphy v. State, 24 Miss. 590. 

.And acts of the legislature whose purpose was to 
make a general allegation as to crimes charged in indict- 
ments sufficient were held unconstitutional because of 
impinging upon the constitutional right of the accused to 
know of what he is alleged to be guilty and to meet the 
exact charge against him. I have quoted thus exten- 
sively from the authorities and text-books, not as doubt- 
ing the common learning which they assert, but merely 
as 2 basis for the following remarks: The information 
in this case does not come up to the standard already 
announced. If the legislature, the law-making power, 
‘annot dispense with the necessity of essential aver- 
ments in an indictment or information, can the courts go 
further in this direction than the legislature, and by 
judicial legislation dispense with the substantial aver- 
ments of the ingredients which constitute crime? The 
plea, the excuse offered for this judge-made law, is the 
preservation of the ‘‘chastity of the records.’? But can 
this excuse override a great fundamental right secured 
by the organic law? But this plea, this excuse, is purely 
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imaginary and does not apply in any other case, either 
civil or criminal. _The reported cases show in actions for 
slander and libel the foulest obscenities, and this in- 
flexible requirement that the words themselves, reeking 
it may be with obscenity, be set forth. sStarkie on 
Slander, 362; 2 Greenl. Evid., sec. 410; 3 Greenl. Evid., 
sec. 166. Why should the rule of exclusion obtain in the 
single case of an obscene libel and not in any other? 
Why not in the case of a defamatory libel? But the 
constitutional rights of an accused must not be sacrificed 
on the fanciful idea of preserving the chastity of the 
records. His right remains unaffected by the nature of 
his crime. The constitutional guarantee extends over 
every criminal offence, or it extends over none. 

To illustrate: Suppose a person is arrested on such 
an information as is here presented, and on being con- 
fronted by the prosecuting attorney the prisoner says: 
‘*T have been arrested, [ know not for what. I desire to 
prepare for trial; I insist upon my constitutional right ; 
I demand the nature and cause of the accusation against 
me.’ What would that official reply? What could he 
reply but this: ‘‘ Wait till you hear the evidence.”’ 
Or, suppose further: One is arrested upon a capias 
issued on one of these blank-cartridge indictments. He 
pleads guilty. What sentence shall the court impose? 
Shall witnesses be called to eke out the defects of 
that indictment, to specify what it fails to specify? 
Shall it be amended by parol? If, after this, the de- 
fendant moves in arrest, how is he to show error on the 
face of the record? If eveuses answer in the place of 
charges, plainly there is no error of record. Is it not one of 
the tests of the insufficiency of an indictment that every 
allegation may be taken to be true, and yet the defend- 
ant be guilty of no offence? Com. r. Harris, 13 Allen 
539; Com. v. Collins, 2 Cush. 558; Turner's Case, 9 Q. 
B. 80; Reg. v. Harris, 1 Denison C. C. 466; Reg. >. 
Rowlands, 2 Denison C. C. 377. Tf such a nondescript 
indictment were to come before us, simply on error, could 
we hold it good / 
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Lord Mansfieid said, in Rex v. Wheatly, 2 Burr. 
1125, ‘‘in a criminal charge there is no latitude of in- 
tention to include anything more than is charged; the 
charge must be explicit enough to support itself.’’ In 
Com. v. Learned, supra, Kent. J., when speaking of an 
indictment, such as I have been discussing, where the 
legislature had authorized general allegations of a crime 
to be sufficient, said: ‘‘By the process and proceedings 
of the common law, the accused has the right to know 
the charge in the whole form and substance against him, 
to contest it, and if not proved to the satisfaction of a 
jury, to demand an acquittal.”’ Saco v. Wentworth, 37 
Maine 172. Will any one maintain that the legislature 
might dispense with a written accusation, or enact that 
any written charge, however vague or indefinite in its 
terms, should be sufficient? * * * It would present 
the absurd record of a case where a person is sentenced 
to punishment for matters which the record itself shows 
are no offence against the law.”’ In Bradlaugh’s Case, 
supra, Cotton, L. J., said: ‘*‘Does the principle that 
the record must be kept pure justify the absence of what 
would otherwise be a necessary averment in the indict- 
ment on the ground that it is gross and impure? In my 
opinion it does not, and for this reason the duty of the 
court is to administer justice, either as between party 
and party, or as between the crown and those who are 
accused ; and for the purpose of doing so it ought not to 
consider -its records as defiled by the introduction upon 
them of any matter which is necessary in order to 
enable the court to do justice according to the rules laid 
down for its guidance; a defendant has aright to say 
that he shall have fair notice in order that he may not be 
prejudiced in defending himself against proceedings, 
whether civil or criminal, and, therefore, in my opinion, 
the principle on which those American cases are decided 
does not avail in this case.”’ 

For these reasons, I am of opinion that the rule 
of the common law announced in the case just cited 
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should be followed as being in accord with a long line of 
common law precedents and authorities; in accord, too, 
with common and constitutional right, and that, there- 
fore, there being no valid information against the de- 
fendant, the judgment should be reversed and he dis- - 
charged, and it is so ordered. All concur; Norton, J., 
in the result. Hough, C. J., absent. 





BRADISH V. JAMES, Appellant. 


1. Mechanic’s Lien: PLEADING. The petition in an action to en- 
force a mechanic’s lien should state the date when the materials 
were furnished and the labor was done, and also of the filing of the 
lien. 


2. Description of Land: Excess. The lien account is sufficient as 
to the description of the premises sought to be subjected to the lien, 
if it is so specific and definite as to enable one, familiar with the lo- 
cality, to identify them. The mere fact of the excess of one acre 
in the description will not avoid the lien. 


Appeal from Phelps Circuit Court.—Hon. V. B. Hitt, 
Judge. 


REVERSED. 
Smith & Krauthoff for appellant. 


(1) The tract against which the lien is sought to be 
enforced being over one.acre in extent, the judgment is 
contrary to law and cannot stand. Hngleman v. Graves, 
46 Mo. 348; Williams v. Porter, 51 Mo. 441; Wright ». 
Beardsley, 69 Mo. 548; Ranson v. Sheehan, 78 Mo. 668. 
(2) The defendant pleaded payment in the answer and 
no reply was filed, and the judgment is erroneous for 
that reason. R.S., secs. 3524, 3525, 3545. The defend- 
ant did not waive the objection, as it objected to evidence 
offered by plaintiff to disprove the plea of payment. It 
is now too late to filea reply. Ladd v. Couzins, 35 Mo. 
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513. (3) The petition was fatally defective in not stat- 
ing the date of filing the lien. (Gault v. Soldani, 34 Mo. 
150;  Heltzell v. Langford, 33 Mo. 396. (4) The 
plaintiff was not entitled to recover on the evidence. No 
contract for the work was shown and plaintiff, therefore, 
did not have a lien. Hause v. Thompson, 36 Mo. 450 ; 
Hause v. Carroll, 37 Mo. 578; Porter v. Tooke, 35 Mo. 
107. (5) There was no evidence that the plaintiff had 
taken the requisite steps under the statute to secure a 
lien. No proof was offered of the filing of the account, 
although the allegations of the petition on the subject 
were put in issue by the answer, nor is there anything to 
show that this action was commenced within ninety days 
after the filing of the account, if one was filed. These 
were necessary to be shown to entitle the plaintiff to a 
lien, and in the absence of proof of them there could be 
no recovery. Gault v. Soldani, 34 Mo. 150; Heltzell v. 
Langford, 33 Mo. 396; Lee v. Chambers, 13 Mo. 238; 


Mulloy v. Lawrence, 31 Mo. 583; Williams v. Porter, 
51 Mo. 441, 442; Hall v. Johnson, 57 Mo. 221. 


C. C. Bland for respondent. 


Ewrne, C.—This suit was commenced on the 28th 
day of February, 1879, by filing the following petition : 
‘*Plaintiff states that the defendant owes him 497.80, 
an itemized account of which is herewith filed. (It may 
be remarked just here that this account has no date ex- 
cept 1878.) That said Jane E. James isa minor. That 
said indebtedness accrued on account of labor done and 
material furnished in and upon a frame dwelling house, 
one and one-half stories high, ete. (Here follows a full 
description of the house.) Said building is situated upon 
the following described parcel of ground, in the county 
of Phelps aforesaid, to-wit: Beginning at the northeast 
corner of said house, in the northwest quarter of the 
northeast quarter of section 5, in township 38, range 8 
west, running thence from said northeast corner of said 
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house to the center of the Rolla and Vienna road, which 
runs through the said northwest quarter of the northeast 
quarter; thence along said road in a southerly direction, 
100 feet; thence west 400 feet; thence north 200 feet: 
thence east 400 feet to the said road; then to the point 
where the line from the northeast corner of the house 
running east intersects the said road. That said work 
and labor was done under a contract with the said Jane 
E. James and her guardians and curator, Thomas James, 
F. B. Dismer, and Kate Dismer. That the said Jane F. 
James is the owner of the said described house and par- 
cel of land. That within six months from the date of 
performing the said work and labor ahd furnishing the 
said materials the plaintiff made out a statement of his 
account and a description of the above described prop- 
erty, verified by his affidavit, and filed the same in the 
office of the clerk of the Phelps circuit court, intending 
thereby to charge the above described property with his 
lien as a mechanic, for the value of his said work and 
labor, and the said materials. That by said declaration 
he did acquire his lien upon the aforesaid property. 
Wherefore he prays judgment,” ete. 

The defendant answered by guardian, ad litem, in 
which the indebtedness on any account is denied. Denies 
that the account accrued on account of labor performed 
or material furnished at her request or at the request of 
any one by her authorized to make such request or con- 
tract, and alleges that she has no knowledge, etc., as to 
whether plaintiff had filed his alleged mechanic’s lien, 
ete., and demanded proof. 

I. The first question for consideration is the suffi- 
ciency of the petition. It is urged by the appellant that 
the petition does not contain the necessary allegations to 
constitute a cause of action. There being no appearance 
here on the part of the respondent the court is left in the 
dark as to his position. Sec. 3176, Rev. Stat., 1879, pro- 
vides that every original contractor, seeking to obtain 
the benefits of a mechanic’s lien, shall ‘‘ within six 








316 SUPREME COURT OF MISSOURI, 





Bradish v. James. 





months * * * after his indebtedness shall have ac- 
crued, file with the clerk of the circuit court of the 
proper county a just and true account of the demand due 
him * * * * after all just credits have been given, 
which is to be a lien upon such building or other im- 
provements, and a true description of the property, or so 
near as to identify the same, upon which the lien is in- 
tended to apply, with the name of the owner or 
contractor, or both if known to the person filing the lien, 
which shall in all cases be verified by the oath of himself 
or some credible person for him.’ The last clause of 
sec. 3179, Rev. Stat., 1879, provides as follows: ‘‘ The 
petition, among other things, shall allege the facts nec- 
essary for securing a lien under this artiele and shall 
contain a description of the property charged there- 
with.”’ Section 3187, Rev. Stat., 1879, provides that: 
**All actions under this article shall be commenced 
within ninety days after filing the lien.” 

The petition alleges that within six months from the 
date of furnishing the materials and performing the 
labor he filed his statement and account, ete., but it fails 
to state the date of the last item of the account or the 
date of filing the statement, and there is no basis from 
which to proceed. The time of filing is certainly ma- 
terial. Also, the date at which the materials were 
furnished and the labor performed. Because, to create a 
lien it must be filed within 6 months after the labor is per- 
formed or materials furnished, and the suit must be 
brought within ninety days after filing the statement, 
etc. So that, unless these facts be found by the jury, no 
lien can exist, and if not alleged they cannot be proven. 
In Heltzell v. Langford, 33 Mo. 396, this court say: 
‘‘The time of filing is a material, issuable fact, which 
must be alleged and without which the petition will not . 
show a cause of action. It is not enough to aver the 
filing of the demand without an averment of fhe time 
when ; for a filing at the wrong time is as inefficacious as 
if not filed at all. The petition should therefore show 
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the time when the account was filed,so that the court may 
see and pronounce the judgment of the law that a cause 
of action exists, and that the defendant may have an 
opportunity of taking issue upon the fact material to the 
plaintiff ’s right.”” So, in Gault v. Soldani, 34 Mo. 150, 
one of the issues submitted to the jury in such cases is 
whether the plaintiff has a lien or not. That depends 
upon facts, to-wit: Were the materials furnished and 
labor performed and, if so, when? Did the plaintiff file 
his statement and account and affidavit and, if so, when ? 
Did he commence his suit within the proper time, etc.? 
Williams v. Porter, 51 Mo. 441. 

II. The bill of exceptions in this case does not show 
that the plaintiff offered in evidence the statement, ac- 
count and affidavit required and alleged to have been 
filed with the clerk. There was no evidence tending to 
show when it was filed, or whether it was ever filed, 
without which no jury could legally say that a lien ex- 
isted and the court ought to have instructed the jury to 
that effect. 51 Mo. 441. 

Ill. Notwithstanding the fact that the above view 
will reverse the case, yet we deem it not inappropriate to 
refer to the objection made to the petition on account of 
alleged insufficient description of the land sought to be 
subjected to the lien. It is insisted by the appellant that 
the land as described is in excess of one acre and there- 
fore the judgment must be reversed. It would seem from 
46 Mo. 595, in the case of Oster v. Rabeneau, a different 
rule was laid down. In discussing the question as to 
whether an excess of land over one acre included in the 
_ description would void the lien, Currier, J., says: ‘* All 
it (the statute) requires, therefore, is that the lienor shall 
furnish, in filing his lien, such a description as will be 
sufficient to point out and identify the property. It 
provides that the lienor shall file a true description of 
the property, or so near as to identify the same. * * * 
If it was made sufficiently full and accurate to furnish 
the means of identification that was sufficient. If it in- 
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cluded too much the lien was void as to the excess, na 
doubt; but to hold the lien void throughout because of 
such excess, in the absence of fraud or any wrongful 
intent, would be to initiate a line of decisions in direct 
hostility to the purposes of the legislature, as these pur- 
poses are disclosed by the enactment under review.”’ 
De Witt v. Smith, 63 Mo. 263, quotes this doctrine from 
the above case with approval. So that the mere fact of. 
excess in description will not void the lien. The true 
doctrine now seems to be settled that if the description 
is specific and definite enough, so as to enable one fa- 
miliar with the locality to identify the premises intended 
to be covered by the lien, it will be sufficient. De Witt 
v. Smith, supra. 

As it is not necessary for the determination of this 
case, we do not pass upon the sufficiency of this descrip- 
tion, but only remark that from the description as made 
in the petition and judgment it would appear to be 
difficult to identify this land, whatever one might be able 
to do upon an actual inspection of the premises. But, 
even if the land described could, upon actual survey, be 
located and identified, yet it seems pretty clear that the 
description as used would contain more than one acre, 
the quantity of land to which a mechanic’s lien may 
attach in the country, and unless the trial court can as- 
certain the specific acre so as to identify it as that upon 
which the building is located, no intelligent judgment 
could be rendered. Wéilliams v. Porter, 51 Mo. 441. The 
description is by specific metes and bounds, but some of 
it is without course or distance, and nothing but an 
actual survey could fix the location or quantity of said 
land. As the plaintiff may desire to amend his petition 
we make these suggestions for his future guidance. Let 
the judgment be reversed and the cause remanded. All 
concur, except Hough, C. J., absent. 
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THE StTaTE v. Evans, Appellant. 


Dramshop Keeper: INDICTMENT: EVIDENCE. On the trial of an 
indictment for selling intoxicating liquor without a dramshop 
keeper’s license, a license as such, covering the time of the alleged 
sales, is a complete defense, and the State cannot show that the peti- 
tion of the tax-payers, upon which the license was granted, did 
not contain the requisite number of signers. 


: COUNTY COURT : COLLATERAL ATTACK. The action of the county 
court in adjudging that the applicant for the license had complied 
with the law in reference to the same, and in issuing the license is 
not subject to such collateral attack. 


Appeal from Cass Circuit Court.—Hon. Noan M. 
GivaNn, Judge. 


REVERSED. 


Railey & Burney for appellant. 


The order and judgment of the county court, finding 
that defendant had complied with the law as to obtaining 
the necessary signers to his petition and granting him a 
license, was not collaterally assailable, and defendant 
could not be convicted while acting under such order. 
Milon v. Pemberton, 12 Mo. 598; Maupin v. Franklin 
Co., 67 Mo. 327; Fithian v. Monks, 43 Mo. 502, 511; 
Montgomery v. Farley & Co., 5 Mo. 233; Fulkerson v. 
Davenport, 70 Mo. 541; Raley v. Guinn, 16 C. L. J. 92; 
Scott v. Crews, 72 Mo. 263; Gray v. Bowles, 74 Mo. 419 ; 
Hallock v. Dominy, 69 N. Y. 240; Dequendie v. Wil- 
liams, 31 Ind. 445; Pulaski County v. Stuart, 28 Gratt. 
872; Harvey v. Tyler, 2 Wall. (U. 8.) 339; Galpin o. 
Page, 18 Wall. (U. 8.) 350; Bd. Coms. Lawrence Co. ». 
Hall, 70 Ind. 469; Voorhees v. Bank of United States, 
12 Pet. 449; Payne v. Moreland, 15 Ohio 486; Town of 
Venice v. Mudrock, 92 U. 8. 494. 


D. H. McIntyre, Attorney-General, for the 
state. 
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Martin, C.—The defendant was indicted for the of- 
fence of selling intoxicating liquor without a license. At 
the trial he admitted that he had sold the liquor men- 
tioned in the indictment, and in the quantity therein set 
forth, which did not exceed a pint of each kind of liquor 
charged to have been sold. Here the state rested. 

The defendant then read in evidence a license to him 
as a dramshop keeper, which covered the time of the 
admitted sales. It was properly authenticated, under 
the seal of the clerk of the county court, and after recit- 
ing the fact that defendant filed an application to keep a 
dramshop at his stand in the city of Harrisonville, had 
paid the license tax and filed a bond which had been ap- 
proved, purported to authorize him to keep a dramshop 
at his said stand for the term of six months. The 
defendant next submitted in evidence the order of the 
county court granting said license, in which it is recited 
that a dram-shop license had been granted to defendant 
at his stand in block 6, lot 16, in the city of Harrison- 
ville, upon a petition heretofore filed; that after 
examining said petition the court finds that a majority 
of the assessed tax-payers of both city and block have 
signed said petition, and that defendant is of good char- 
acter, the court orders that a dram-shop license be issued 
for six months, etc. 

The state then, against the objection of defendant, 
submitted in evidence the petition of defendant for dram- 
shop license, the tax-books of Harrisonville and one 
witness, which it was claimed tended to prove that the 
petition upon which the license was granted did not con- 
tain a majority of the assessed tax-paying citizens of 
Harrisonville. 

The defendant then produced witnesses whose testi- 
mony tended to prove that the petition contained a 
majority of the tax-paying citizens of Harrisonville ; that 
the county court before granting license on the petition, 
examined said petition and tax books, and heard evi- 
dence concerning the legality of the petition, and came 
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to the conclusion that said petition contained the requi- 
site majority of petitioners to justify the issuing of a 
license. The court then refused an instruction asked by 
defendant to the effect that under all the evidence it was 
the duty of the jury to acquit him. At the instance of 
the state the court instructed the jury to find the defend- 
ant guilty if they believed from the evidence that the 
license read in evidence was issued without being 
petitioned for by a majority of the assessed tax-paying 
citizens of Harrisonville, as shown by the assessment read 
in evidence. Thereupon the jury returned into court a 
verdict of guilty, and assessed a fine of $40 against 
the defendant, from which this appeal is_prose- 
cuted. 

Exclusive jurisdiction on the subject of issuing 
licenses for the sale of liquor has been conferred upon 
the county court. Section 5438, as amended in the ses- 
sion acts of 1883, reads as follows: ‘‘ Applications for a 
license as a dram-shop keeper, shall be made in writing 
to the county court, and shall state, specifically, where 
the dramshop is to be kept, and if the court shall be of 
opinion that the applicant is a person of good character, 
the court may grant a license for six months: provided, 
however, that if the court shall be of the opinion that 
the applicant is a person of good character, and the peti- 
tion required in section five thousand four hundred and 
forty-two of this chapter contains the proper names sub- 
scribed thereto of two-thirds of the assessed tax-paying 
citizens, as shown by the last previous annual assess- 
ment of the city, incorporated town or municipal 
township, where such dramshop is to be kept, then 
the court shall grant such license. Session Acts, 1883, 

. 87. 
' Section 5,442, as amended in 1883, declares that ‘‘ it 
shall not be lawful for any county court to grant a 
license to keep a dramshop in any city containing less 
than 2,500 inhabitants, or in any incorporated town or 
VoL. 83—21 
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municipal township, until a majority, both of the 
assessed tax-paying citizens therein, and in the block or 
square in which the dramshop is to be kept, shall sign a 
petition asking for such license to keep a dramshop 
therein.” 

It thus seems that the exclusive power of granting 
licenses for the sale of liquor is vested in our county 
courts, and that in the exercise of such power they act in 
obedience to their opinion and judgment. It is for them 
to say whether or not the applicant is a person of good 
character, and whether or not the preliminary petition, 
required by law, has been signed by a majority of the 
tax-paying citizens of the city and square wherein the 
dram shop is to be located. The counsel for defendant 
have submitted an able and exhaustive brief in support 
of the position that after the county court had reached a 
conclusion as expressed in its order and judgment, such 
order or judgment is binding and conclusive until re- 
versed on appeal or overthrown in some proceeding 
directly attacking it, and that it could not be impeached 
in any collateral proceeding like the one before us. The 
principle of law implied in this position has our unquali- 
tied assent, and it is unnecessary for us to do anything 
more than to add this expression to the many previous 
decisions of this court announcing the same result. 
State ex. rel. v. Weatherby, 45 Mo. 17; Jeffries ». 
Wright, 51 Mo. 220; Johnson v. Beazley, 65 Mo. 250; 
Sims v. Gray, 66 Mo. 614; Fulkerson v. Davenport, 70 
Mo. 546; Scott v. Crews, 72 Mo. 263; Gray v. Bowles, 74 
Mo. 423; Henry v. McKerlie, 78 Mo. 416. 

From this it follows that the court below erred in 
admitting testimony for the purpose of proving that the 
county court was in error when it adjudged that the de- 
fendant had complied with the law and was entitled to a 
license. It is possible that the county court erred in its 
judgment and order, but such errors cannot be reversed 
by the circuit court in a collateral proceeding. Upon 
the evidence in the record the defendant was entitled to 
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an acquittal, and the court should have so instructed. 
Accordingly the judgment is reversed and the defendant 
discharged. All concur. 





Tue State ex rel. O'Bryan v. Koontz et al., Plaintiffs 
in error. 


1. Attachment: OFFICER MAKING LEVY. A sheriff or constable having 
in his hands for service a writ of attachment must determine at his 
peril whether the personal property seized, or about to be seized, is 
that of the defendant in the writ. 


—: : BOND OF INDEMNITY. The officer cannot, on notice of 
claim of a third party to the property, demand of the plaintiff a 
bond of indemnity and in default of the plaintiff to furnish such 
bond refuse to execute the process, or having seized the property 
release it to the claimant. 


3. Instructions. The Supreme Court will not reverse a judgment be- 
cause an instruction assumes a fact which both parties sought to 
establish on the trial. 


4. Voluntary Conveyance: soLveNcy. The solvency required by 
the law as essential to protect a voluntary conveyance consists not 
only in the present ability of the debtor to pay his debts but in such 
a condition of his means that payment can be enforced by law. 


5. Constable: Bond: ATTACHMENT LEVY. Where aconstable improp- 
erly releases an attachment levy because, the property being claimed 
by a third person, the plaintiff refused to furnish an indemnifying 
bond and it appears that the defendant has no other property sub- 
ject to levy, an action can be maintained on the official bond of the 
constable by the plaintiff without the latter’s suing out an execution 
on his judgment. 


Appeal from Cooper Circuit Court.—Hon. E. L. 
EpwArps, Judge. 


AFFIRMED. 


T. B. Wright and Draffen & Williams for plaintiffs 
in error. é 


The motion to strike out part of defendant’s answer, 
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should have been overruled by the court. Where an 
officer has reason to doubt whether the goods upon which 
he is directed to levy an attachment are the property of 
the defendant in the writ, he may insist on being indem- 
nified for any mistake he may make in taking goods not 
the property of the debtor, and upon the refusal of the 
plaintiff to give such indemnity, the officer may refuse to 
proceed with the levy. This was the common law and 
there is no statute abrogating it in this state. Bond v. 
Ward, 7 Mass. 123; Sibley v. Brown,.15 Maine 185; 
Raulett v. Blodgett, 17 N. H. 298; Smith v. Cicotte, 11 
Mich. 383; Chamberlain v. Beller, 18 N. Y.115; Shriver 
». Harbaugh, 37 Pa. St. 399; Drake on Attachment 
(8rd. Ed.) § 189. (2) The court committed manifest 
error in declaring as a matter of law that because 
Charles Kaufman owed O’ Bryan $80, therefore the gift 
of the mule to Fritz Kaufman was void. ‘A voluntary 


conveyance is not per se fraudulent as to creditors. 
Whether it be fraudulent is a question of fact for the 
jury.” Dygert v. Remerschnider, 32 N. Y. 629; Baker 
». Welch, 4 Mo. 484; Hddy v. Baldwin, 32 Mo. 369; 
Gamble v. Johnson, 9 Mo. 605. (3) Instructions num- 
bered 8, 9 and 10 asked by defendants should have been 
given by the court. 


Cosgrove, Johnston & Pigott for defendant in error. 


(1) The motion to strike out part of defendant's 
answer was properly sustained by the court. After the 
attachment it was for the sheriff to determine at his peril 
whether or not the property belonged to the defendant in 
the writ. State, etc., v. Fitzpatrick, 64 Mo. 185; State 
ex rel. 0. Langdon, 57 Mo. 353; Wadsworth v. Walliker, 
45 Ia. 397; Cooley on Liability of Public Officers, p. 20; 
2 Thompson on Negligence, p. 825; Chamberlain v. Bel- 
ler, 18 N. Y. 115. As to the rule at common law in cases 
of attachment, see Gwynne on Sheriffs, 260; Sanderson 
v. Baker, 3 Wils. 316; Curtis v. Patterson, 8 Cow. 65; 
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Bayley v. Bates, 8 Johns. (N. Y.) 185. (2) The objection 
to plaintiff’s fourth instruction is not well taken. (3) It 
was not necessary for plaintiff to go through the idle 
form of having an execution issued and placed in the 
hands of a constable to be returned nulla bona, before 
bringing his suit for damages. The moment the consta- 
ble refused to perform his duty and released the property 
which was looked to for the payment of plaintiff’s debt, 
he became liable on his bond for the damages resulting 
therefrom, and the plaintiff was not required by law or 
reason to give the constable another opportunity to 
neglect his duty. 


Puirips, C.—This is an action against the defendant, 
Koontz, as constable, on his official bond for wrongfully 
releasing property seized under a writ of attachment in 
favor of the relator, J. H. O'Bryan. The facts, briefly, 
are, that one Charles Kaufman owed said O’ Bryan the 


sum of $80. Said Kaufman lived in the neighborhood of 
Tipton in Moniteau county. He seems to have sold out 
everything there save a horse and mule and two or three 
wagons, which horse and mule and a wagon, perhaps, he 
took with him to the town of Boonville in Cooper county. 
On his arrival there O’ Bryan sued him on said debt, by 
attachment. The writ was placed in the hands of Koontz 
as constable of the township for service. O’ Bryan pointed 
out said property, with other machinery, etc., connected 
with a butcher shop in Boonville, and directed the con- 
stable to levy on it; which the constable did. He removed 
the horse, mule and wagon to a livery stable in town. 
The property so seized was claimed by the sons and wife 
of Kaufman, respectively, who made claim thereto in 
writing and delivered the same to Koontz, who demanded 
of O'Bryan an indemnifying bond. On failure of 
©’ Bryan to give such bond, the constable released the 
property to the claimants, and made return of the writ 
accordingly. 

O’ Bryan, after obtaining judgment in the justice’s 
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court for his debt, brought this action against Koontz 
and his sureties on his official bond for damages. 

The answer of defendants, after admitting the attach- 
ment proceedings, the seizure of the property under the 
writ as aforesaid, and the obtaining judgment by O’ Bryan 
for his debt, denied that the property so seized belonged 
to said Charles Kaufman, or that it was lawfully subject 
to such seizure for the debt of said Charles. It further 
alleged that after plaintiff so obtained his judgment he 
took no further steps to enforce the same by having 
execution issued thereon against Kaufman, and levying 
on said property as he might have done. And it pleads 
specially that he was directed by plaintiff, on receipt of 
the writ of attachment, to levy the same on the property 
in question, which property was then in the possession 
of other parties, and being in doubt as to his right to 
seize the same, he demanded of the plaintiff an indemni- 
fying bond; that plaintiff agreed to give the same, and 
thereupon he proceeded with the writ and seized the 
said property ; that said claimants to said property there- 
upon gave him written notice of their claimand demanded 
restitution of their property, of which fact he informed 
plaintiff, and demanded that he protect defendant by a 
bond of indemnity. On plaintiff’s failure and refusal to 
so do he released said property to said claimants, who he 
avers were the rightful owners. 

To the portion of said answer setting up the demand 
for indemnity and plaintiff’s refusal to give it, the 
plaintiff demurred, which the court sustained. The jury 
found for the plaintiff the amount of his debt, with 
interest and costs, for which the court entered judgment. 
Defendant, after an ineffectual motion for new trial, has 
brought the case here on writ of error. 

I. The first and controlling question for determina- 
tion, on this record, is the right of the constable, under 
the writ of attachment, on notice of claim of a third 
party to the property about to be seized or actually 
seized, to demand of the plaintiff in the action a bond of 
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indemnity, and, in default of the plaintiff to furnish 
such bond, to refuse to execute the process, or, having 
seized the property, to release it to the claimant. This is 
an important matter in practice, and does not appear to 
have been directly presented hitherto to this court. This 
is, perhaps, attributable to the fact that such right of the 
officer has not hitherto been supposed to exist in this 
state. The legislature has made specific provision in 
the case of executions issued on general judgment ; but this 
does not apply to the proceeding by attachment. ‘‘ Our 
statute provides no indemnity for the sheriff in such 
(attachment) cases."’ Slate ex rel. v. Fitzpatrick, 64 Mo. 
185. If, therefore, the right of a constable, or sheriff, 
exists to demand the indemnity, it must rest on common 
law principles alone. Bythe common law there seem to 
have been two methods open to the officer, where he was 
in real doubt as to his right to seize and hold property 
when claimed by a third party. Being charged by the 
command of the writ to go forward, he was exposed to 
two hazards. If, under a writ to seize the goods of A, he 
should seize those of B, he was liable to an action of tort 
by B. If, on the mere apprehension that the goods 
belonged to B, he shouldreturn the writ nulla bona, he 
was liable on his bond to an action by the plaintiff in the 
writ for failure of official duty. 

The first mode recognized by the common law prac- 
tice for his protection, in such conjuncture, was to de- 
mand indemnity of the plaintiff for the seizure and sale, 
and of the claimant for releasing it. The constable in 
this case made demand of the plaintiff in the writ only. 
In the event both parties refused to give the indemnify- 
ing bond, the officer might make application to the court 
out of which the writ issued. It was discretionary with 
the court whether it would interfere; but the courts 
nearly always acted when satisfied of the bona jides of the 
officer’s doubts, that they were based on reasonable 
grounds, and that he was not in collusion with the de- 
fendant in the writ. Unless the plaintiff would then 








328 SUPREME COURT OF MISSOURI, 


The State ex rel. O'Bryan v. Koontz. 








indemnify the officer, the court would postpone the 
return day of the writ, until the officer had further time 
for investigation, and if the reasonable grounds of appre- 
hension continued the court would defer the return indefi- 
nitely unless the plaintiff complied with such reasonable 
request. 

The other mode was for the officer, under a writ of 
proprietate probanda, to impanel a jury to inquire into 
the prima facie title to the property; and if the jury 
found in favor of the claimant the officer might release to 
him the property, and make return of nwlla bona, unless 
the plaintiff gave him the indemnity. This finding of 
the jury would be a justification of the officer for making 
a return of nulla bona. Farr v. Newman, 4 T. R. 633; 
4T. R. 648; Wells v. Pickman, 7 T. R. 177; see Gwynne 
on Sheriffs, 260. But it was afterwards denied by the 
English courts that such finding by the inquisition would 
constitute matter of defence by the officer when sued for 
a false return. Latkaw v. Hamer, 2 H. Blackstone 437 ; 
Glossop v. Pole, 3 Maule & Sel. 176. The common law 
practice of summoning a jury to pass on the probable 
title to the property seized was early adopted by the 
courts of New York, and has since been pursued there. 
Bayley v. Bates, 8 John. 188; VanCleef v. Fleet, 15 
John. 150; Curtis et al. v. Patterson, 8 Cow. 65. In this 
last case the court say: ‘“‘A plaintiff is never bound to 
tender an indemnity until a jury have passed on the 
question of property. A sheriff acts at his peril in mak- 
ing a return of nwlla bona under any other circumstances.”’ 

By later statutes in England (1 and 2 William 4 Ch. 
58, sec. 6) the remedy by interpleader is provided by 
which the officer may call the parties into court to have 
them litigate the right of property between themselves. 
It is remarkable that so important a matter in practice has 
been neglected by our legislature. In many of the states 
the right of the officer, under a writ of attachment in 
case of assertion of ownership of property in a third per- 
son, to demand of the plaintiff indemnity, where he is in 
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reasonable doubt of his right to proceed, seems to be 
recognized. Bond v. Ward, 7 Mass. 123; Perkins v. 
Pitman, 34 N. H. 261; Sibley v. Brown, 15 Maine 186; 
Smith v. Cicotte, 11 Mich. 383; 2 Greenl. Ev., § 585; 
Drake on Attach., § 189. But it would be difficult for 
any of these adjudications to be sustained on common 
law principles, to the extent that the sheriff or constable 
may demand as a matter of right the indemnity and 
refuse to act if not furnished. Bosley v. Farquar, 2 
Blackf. 64-5; Freeman on Executions, sec. 275. 

It would be a most unsafe rule to establish, to leave 
an attaching creditor so much at the caprice and timidity 
of a ministerial officer, to recognize his right not to act at 
all when he wasin doubt. It would be a power in his 
hands for the unnecessary oppression of a poor litigant, 
whose rights might be unduly lost because of the exac- 
tion. It would open too wide the door for collusion with 
defaulting, dishonest debtors. And while it is true that 
the good faith and reasonableness of the officer’s appre- 
hension might be open to inquiry before a jury when 
sued for a false return, the advantages would be too 
much on the side of the officer in such inquiry to make 
it available to the plaintiff. His motives and fears are 
matters so much within his keeping that they would not 
be very accessible to assault. And in a struggle between 
the creditors and the officer, the latter very likely being 
aided in the contention by the debtor and the claimant, 
they would occupy quite unequal ground. 

Between the two modes, that which required the 
officer, when in doubt after the refusal of the plaintiff to 
give the indemnifying bond, to apply to the court out of 
which the writ issued for direction and protection, is, in 
my opinion, far less liable to abuse than the other. This 
too is strongly approved by Freeman on Executions, sec. 
275, and by the following adjudications: Forniquet ». 
Tegarden, 24 Miss. 96; Jessop v. Brown, 2 Gill & J. 404; 
Spangler v. Com., 16 Serg. & R. 68; Nagle v. Strohn, 4 
Watts 124, 125; Com. v. Vandyke, 57 Pa. St. 38, 39. 
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But this remedy would be wholly unavailing in a pro- 

ceeding instituted in our justice’s courts, as they have no 

common law jurisdiction. After careful consideration, 

we are of opiion that the rule at common law has 

not been adopted in the practice of our state; and that 

in the matter of attachment proceedings, it is a case of 

casus omissus of the legislature to provide for any such 

indemnity; or inasmuch as the legislature has made 
provision for the officer’s indemnity in case of executions, 

it may be fairly implied that the legislature purposely 
omitted extending its provisions to writs of attachments ; 
and, therefore, the officer charged with its execution’ 
must act or refuse to act at his peril. Even if either of 
the common law modes, in respect of proceedings under 
writs of execution, were recognized by this court, the 
constable pursued neither. He neither held the inquest 
nor brought the matter before the court issuing the writ, 

but took it upon himself to refuse to proceed on the pre- 
tension of the family of the defendant in the writ that 
they owned the property. 

The case nearest approaching this question, found in 
our Supreme Court reports, is that of State ex rel. rv. 
Langdon, 57 Mo. 355. It is true that in that case it does 
not appear that the constable informed the plaintiff in 
the writ of the claim set up to the property, or that he 
demanded indemnity, as in this case. But the language 
employed by Wagner, J., who delivered the opinion of 
the court, clearly evinces that in his judgment the officer, 
after making the seizure, released at his peril, for the 
reason that the property was then in the custody of the 
law, and that the claimant should resort to the interplea 
as provided by the statute in attachment proceedings. 
So Hough, J., in Slate ex rel. v. Fitzpatrick, 64 Mo. 189, 
says: ‘‘In all cases of seizure of personal property, under 
attachment, the officer is compelled to determine, at his 
peril, whether the property seized is that of the defend- 
ant in the writ. Our statute provides no indemnity for 
the sheriff in such cases.”’ . 
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The court in its instructions quite fairly submitted to 
the jury the question of the rightful ownership of the 
property, and told them that if they found the property 
at the time of the seizure belonged to another person than 
the defendant in the writ they should find the issue for 
defendant. By their verdict the jury found that a part 
of the property, at least, belonged to the defendant, 
Kaufman. 

II. The defendants complain of the following in- 
structions given by the court on behalf of the plaintiff : 
‘* Although you may believe that Charles Kaufman did 
give the mule, mentioned in the petition, to his son, 
Fritz Kaufman, yet, if such gift was made after the debt 
of the said Charles Kaufman to O’ Bryan was contracted, 
it was void as to O’ Bryan, and said mule, at the time of 
said levy, was subject to attachment or levy forO’ Bryan’s 
debt against Charles Kaufman.” 

‘Although Charles Kaufman may have promised to 
give the mule, described in plaintiff’s petition, to his son, 
Fritz Kaufman, yet such gift could not be consummated 
without an actual delivery of possession, and if you 
believe thet such possession was not given until after 
the debt from Charles Kaufman to O’ Bryan was con- 
tracted, you are instructed that said mule was subject to 
O’ Bryan's debt.”’ 

The objection urged against these instructions is, 
that they declared, as matter of law, that the gift by 
Charles Kaufman to his child or son, Fritz, was fraudu- 
lent as to the debt of O'Bryan. The evidence touching 
this mule was, that said Charles had it in his possession 
before starting to Boonville, and took the same to Boon- 
ville, after the creation of the debt to O’Bryan. He 
claimed to have given the mule to his son sometime be- 
fore, and that he delivered it to him on reaching Boon- 
ville, or about that time. If there had been any real 
controversy on the trial as to Charles’ solvency, and his 
ability to give the mule to his son, in justice to his cre- 
ditors, this instruction would be bad. But where there 
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is no actual controversy at the trial, or conflict of evi- 
dence as to a given fact, it is not error in the court to 
predicate on its existence a declaration of law. Wew- 
comb v. Blakely, 1 Mo. App. 293. ‘‘The propriety of an 
instruction must be determined in reference to the facts of 
the case, or rather the evidence in regard to the facts.’ 
Matthews v. St. L. Grain El. Co., 59 Mo. 478. It is 
only necessary for the court to instruct the jury upon 
disputed facts. Russell v. State Ins. Co., 55 Mo. 594. 

The evidence in this case shows clearly enough that 
Charles Kaufman had no other visible property. He had 
sold out in Moniteau county, and if he had the proceeds 
of that sale they were not visible or tangible. The 
defendant, Koontz, in his return on the writ of attach- 
ment, read in evidence, certified that the property in 
question did not belong to said Charles, and that he 
‘‘could find no property belonging to said Charles Kauf- 
man in my county whereon to levy.’ Instead of there 
being any show or pretense of any tangible property 
belonging to the said Charles, the whole evidence and 
effort of defendants was to show that everything tangible 
or visible belonged to his sons or his wife. Furthermore, 
the defendants asked and the court gave an instruction 
that virtually told the jury, that the appurtenances, etc., 
seized about the building were fixtures, and as such not 
subject to execution as personalty ; and defendants’ evi- 
dence was to show that of whatever character of property 
it was it did not belong to Charles Kaufman. Defend- 
ants now ask this court to reverse for error on account of 
an instruction predicated of a fact which they sought 
throughout the trial to establish. The solvency required 
by the law, essential to protect a voluntary gift ‘‘con- 
sists not only in the present ability of the debtor to pay 
his debts, but in such a condition of his means that pay- 
ment can be enforced by process of law.”’ Hddy v. Bald- 
win, 32 Mo. 360. It was not error, under such a state of 
the evidence and the matter really in dispute, to give 
such instructions. Vodle v. Blount, 77 Mo. 240; Terry 
». Railroad, 77 Mo. 256. 
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Ill. It is finally insisted by plaintiff in error that 
O’ Bryan should have issued execution on his judgment 
and essayed another levy on this property before bring- 
ing this action. Why ask the constable again to do that 
which he had just refused, and is seeking in this action 
to prove would have been unavailing? This constable had 
certified on the attachment writ that this was not the 
property of Kaufman, and that Kaufman had no other 
property in the county subject to levy. There is no pre- 
tense that any other property had come to light out of 
which the debt could be made. The plaintiff had once 
tried this officer without avail. The law requires no 
idle ceremonies. It may be a hardship that this officer 
should pay this judgment. But officers of the law must 
themselves obey the law. Too vast and important are 
the interests of society, dependent upon the vigilance, 
fidelity and courage of ministerial officers for the courts to 
encourage in them laxity or weakness in action. Men 


cannot enjoy the honors and emoluments of office without 
its duties and burdens. 

Under the evidence and the law the judgment is for 
the right party and should be affirmed. Ewing, C., con- 
curs. Martin, C., concurs in the result. Hough, C. J., 
absent. 





TURNER V. CARPENTER ef al., Appellants. 


. Deed, Delivery of. The execution and acknowledgment of a 
deed, although made in pursuance of a prior agreement, do not 
constitute its delivery. 


. So long as a deed remains undelivered, it is inoperative as a 
conveyance. 


Appeal from Johnson Circuit Court.—Hon. F. P. 
Wricut, Judge. 


REVERSED, 
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S. T. Allen and 8S. T. White for appellants. 
J. P. Orr and Elliott & Jetmore for respondent. 


The delivery was complete so soon as the grantor 
lost the control, and the grantee had the control, or it 
was in the possession of his agent. The possession of the 
agent is the possession of the principal. 2 Greenleaf, Ev. 
297 ; 4 Kent (11th Ed.) side page 454; Serugham v. Wood, 
15 Wend. 545; Verplank v. Sterry, 12 John. 536; Rug- 
gles v. Lawson, 13 John. 285; Carter v. Mills, 30 Mo. 
432; Yarnell v. Yarnell, 6 Mo. 326. When the plaintiff 
speaks of delivery ‘‘after record’’ he merely speaks of 
the return of the deed to him after its record, and not 
the delivery to transfer title. The first delivery invests 
him with title from the execution. The other simply 
gave him the possession after its record in the office of 
the recorder, and this act of getting possession neither 
diminished nor augmented the rights of plaintiff. His 
title was somplete from the date of the deed. 


Henry, J.—This is an action of ejectment for the 
recovery of the possession of several lots in the town of 
Holden. The petition is in the usual form and the 
answer, in addition to a general denial, contains a special 
equitable defence which, in the view we take of the case, 
it is unnecessary to notice. There was a verdict and judg- 
ment for plaintiff from which this appeal is prosecuted. 

Turner claims title under a deed executed by one 
Abram Musick and wife, dated the 5th day of July, 
1872, and acknowledged August 27, 1872. Musick, who 
is a step-son of plaintiff, resided at that time in Mis- 
souri, and plaintiff in Illinois. Musick was sued by 
several parties before a justice of the peace in Johnson 
county, and immediately after served with summons in 
those suits left this state and went to Lllinois to his 
step-father’s. After he left, judgments were rendered 
against him in the suits before the justice, one on the 
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14th of August, 1872, and another on the 2ist of August, 
1872. An execution was issued on the first of said 
judgments and duly returned unsatisfied, and a transcript 
of said judgment was filed in the office of the clerk of 
the circuit court of said county on the 2nd day of No- 
vember, 1872, and duly recorded, and at a sale under the 
execution issued thereon, the defendant, Carpenter, 
became the purchaser on the 13th day of June, 1873. 
Afterwards the deed from Musick to Turner was filed for 
record with the recorder of deeds for said county, to-wit: 
13th of November, 1872. The transcript of the justice’s 
judgment was filed in the office of the clerk of the 
circuit court of said county ten days before the plaintiff’s 
deed was filed for record, and the only question in the 
case which we deem it necessary to notice is, whether 
there was any delivery of the deed to plaintiff before 
said transcript of the judgment was filed in the circuit 
clerk’s office. 

The evidence on that point is as follows: The plain- 
tiff in his deposition stated that the deed was delivered 
to him in the winter of 1872, sometime before Christmas, 
about that time. ‘I neversaw it before then. Was not 
present when the deed was made. The reason it was not 
given to me at the time it was made was that it was not 
recorded and Musick’s wife had not signed it. The deed 
was made here (in Illinois) and I think it was acknowl- 
edged by Musick and his wife after he went back to 
Missouri.’’ It appears, also, that plaintiff and his wife 
executed a power of attorney constituting said Musick 
their attorney in fact to sell and convey said property. 
The power of attorney bears date the 19th and was ac- 
knowledged the 21st of August, 1872, six days before 
Musick’s deed to him was acknowledged. 

Musick testified that the deed was written in Lincoln, 
Illinois; that Turner told him to have the deed made 
out and recorded at Warrensburg as he, Musick, went 
through Missouri, but that he did not do it at that time; 
he guessed he did it about the 1st of October, 1872. That 
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Turner wrote him a couple of times to send it to him 
but he did not send it, but took it with him when he 
went back to Illinois. The court was asked but refused 
to declare that there was no proof that the deed was de- 
livered, either actually or constructively, prior to the 13th 
of November, 1872, when it was filed for record. 

The execution and acknowledgment of a deed, al- 
though made in pursuance of a prior agreement that it 
should be done, must be followed by some other act be- 
fore it can take effect as a deed. Delivery is as essential 
as the execution of a deed, and as long as the grantor 
retains it in his possession and control, no actual delivery 
of the deed having been made, it is wholly inoperative. 
‘‘The delivery must be either actual, by doing some- 
thing and saying nothing, or else verbal, by saying 
something and doing nothing ; or it may be by both ; but 
by one or both of these it must be made ; for otherwise, 
though it be ever so well sealed and written, yet is the 
deed of no force.”” Jackson v. Philips, 12 Johns. 421; 
Huey v. Huey, 65 Mo. 692. And what is said or done 
toward the delivery of a deed must be said or done after 
its execution. A deed not in existence cannot be deliv- 
ered. Conceding that there was a bona fide purchase by 
plaintiff from Musick of the lot in question, and that 
the latter agreed to execute and deliver the deed, yet 
after the execution of the deed the delivery must be 
made and the antecedent agreement to make and deliver 
cannot be regarded as a delivery. If it were otherwise 
the question in relation to the delivery of a deed could 
seldom arise, for it rarely occurs that one executes and 
acknowledges a deed without having a prior agreement 
that he will do so. 

In this case the plaintiff never had his hands upon 
the deed; never sawit or had any control over it what- 
ever until it was recorded on the 13th of November, 1872. 
It was in the possession of the grantor who had never 
for an instan tof time parted with the possession of it from 
the date of its execution until it was filed for record. 
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When ordered by plaintiff to send it to him, Musick 
disobeyed his orders and kept it until he had it recorded 
in November, and took it with him to plaintiff in De- 
cember. There was no delivery of the deed until filed 
for record, and this occurred after the judgment lien had 
attached to the lots. The deed took effect from that day 
and until then the title to the property remained in Mus- 
ick. The court should have declared the law as asked by 
defendant and the judgment is reversed and the cause 
remanded, All concur, except Hough, C. J., absent. 





Coates, Assignee, v. Doran et al. 


Bank Checks. A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo. 250. 


Appeal from Jackson Circuit Court.—Hon. TURNER A. 
GILL, Judge. 


REVERSED. 


Karnes & Ess and Fox & Jones, for appellant, 
Coates. 


Scott & Taylor for appellant, Rosenthal. 


Norton, J.—The Mastin Bank, doing business in 
Kansas City, Mo., kept an account with the Metropol- 
itan National Bank in New York. The Mastin Bank 
failed and made an assignment to the plaintiff on August 
3, 1878, and at the time of the assignment there was in 
the Metropolitan National Bank to the credit of the 
Mastin Bank $62,386.74. At the same time there were 
outstanding checks or drafts drawn against this fund 
VoL. 883—22 / 
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amounting to $81,884.60. The said sum of $62,386.74 
was afterwards paid over to the assignee by the said 
Metropolitan National Bank. The assignee, in due 
course of administration, proceeded to allow claims as 
provided by law, and nearly all of said checks or drafts 
were presented by the holders and allowed, but some 
were not presented at all, and of course were not allowed. 
On such as were allowed dividends were paid, the same 
as to other creditors. Subsequently suits were com- 
menced by certain ones of those draft-holders against 
the assignee, both in the State and Federal courts, 
wherein it was held that the parties were entitled to be 
paid in full out of this money. The several sums thus 
recovered amounted to $8,656, in favor of the several 
parties, as set out in the petition. This left in the hands 
of the assignee $53,730.74, with drafts equally entitled 
to be paid therefrom still outstanding and amounting to 
$73,228.60. Under these circumstances the assignee filed 
this suit, making all of said draft-holders parties defend- 
ant. In this suit he asked the court to determine whether 
the holders of these drafts had any preferred claim on 
this fund received by him from the Metropolitan Na- 
tional Bank, and if so, that he be instructed as to the 
order in which they should be paid, whether pro rata, 
in the order of date, the number of drafts, in the order 
of their presentation for payment, or otherwise, and he 
further asked that their several rights be determined in 
this case, and that they be enjoined from further prose- 
cuting any claim to said fund. The several claimants 
appeared to this action. One or more was rejected, but 
the court by its decree ordered the money to be distrib- 
uted pro rata among the balance, and from this decree 
this appeal was taken. 

This case is not distinguishable in principle from 
that of Dickinson v. Coates, 79 Mo. 250, in which it was 
held that a check drawn for a part only of the drawer’s 
deposit, did not operate either at law or in equity as an 
assignment pro tanto of the deposit, or confer any lien 
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upon it. Following that case the judgment in this must 
be reversed, which is hereby done and the cause re- 


manded. All concur. : 





JOHNSTON V. Gawtry ef al., Appellants. 


Promissory Note: PLACE OF CONTRACT. The state in which a 
note is made payable and in which it is delivered in consummation 
of a bargain, is the place of the contract, although the note was 
executed in another state. 


Law of Sister State: PRESUMPTION. In an equity proceeding in 
the courts of this state it will be presumed, in the absence of evi- 
dence to the contrary, that the equity doctrine of a sister state 
which has an equity system of jurisprudence, is the same as that of 
the forum. 


Married Women: SEPARATE ESTATE: FOREIGN CONTRACT: LEX 
FORI. A married woman in this state isdeemed a feme sole for the 
purpose of charging her separate estate with the payment of a debt, 
and in an action to enforce her foreign contract against her separate 
estate in this state the law of the forum governs as to her power to 
make the contract and as to its validity. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
Krum & Jonas for appellants. 


The contract sued on as alleged in the petition is 
a contract of a feme sole and it must be construed and 
its force and effect declared according to the laws of the 
state where it was made. Sureties, endorsers and guar- 
antors are liable only according to the law of the place 
where their contract is made. Wharton’s Conflict of 
Laws, sec. 489; Story’s Conflict of Laws, secs. 278, 279 ; 
Aymar . Sheldon, 12 Wend. 439. The contract sued 
on could not be enforced by the courts of New Jersey be- 
cause the statute prohibits its making. Vankirk v. Skil- 
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lum, 5 Vroom (N. J.) 109; Peake v. Lahan, 6 C. E. 
Green 269; Wooley v. Sargent, 3 Hal. 262. Being void 
in New Jersey where it was made, it is void everywhere. 
The respondent can only recover on the facts and upon 
the case stated in his petition. He alleges that the ap- 
pellant, Anne E. Gawtry, had no authority to make the 
contract in question unless by the laws and equity juris- 
prudence of the state of New York, she was authorized 
to make it. But this court cannot take judicial notice of 
the laws of another state. If the indorsement or con- 
tract in question was made either in New York or New 
Jersey, this court cannot construe it or determine the 
liability of the appellant or her property by the laws of 
the state of Missouri. The courts of this state will not 
execute or enforce by decree or otherwise the contract of 
a married woman made in another state against her sep- 
arate property situated in this state. 








W. H. Clopton also for appellants. 


The contract was a New Jersey one as between Mrs. 
Gawtry and Johnson. (Green v. Collins, 3 Clif. 507; 
Story on Conflict of Laws, secs. 242,272 ; Andrews v. Pond, 
13 Pet. 65; Bank v. Donnelly, 8 Pet. 361. Being a New 
Jersey contract it must be construed according to the 
laws of New Jersey. Story on Conflict of Laws, sec. 
242 a. A contract void where made is void everywhere. 
Moore v. Clopton, 22 Ark. 125; Kennedy v. Cochran, 65 
Me. 594; McDaniel v. R. R., 24 Ia. 417. Mrs. Gawtry 
was an accommodation indorser, and under the New 
Jersey statute the indorsement was invalid. If allowed 
to recover in our courts, plaintiff must prove the law of 
New York as any other fact. Wharton on Conflict of 
Laws, sec. 489; lato v. Mulhall, 72 Mo. 522; Church 
®. Hubbart, 2 Cranch 236. The ruie that the courts of 
one state assume, until the contrary is shown, that the 
law of another state is the same as that of the forwm 
does not obtain in equity cases. Gardner’s Inst. Am. 
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Int. Law, 310 and 311. Mrs. Gawtry had separate estate 
in New York and must be presumed to have intended 
only to bind it by the indorsement of the note. Her in- 
tention to charge a particular separate estate must be 
gathered from the contract itself and not from extrane- 
ous evidence. Aimm v. Weipert, 46 Mo. 532; Davis v. 
Smith, 75 Mo. 225; Kleuke v. Keltze, 75 Mo. 245; Payne 
». Bambaur, 62 N. Y. 74. An unauthorized alteration 
of a promissory note after indorsement will relieve the 
indorser of all liability. Jron Mt. Bk. v. Murdock, 62 
Mo. 70; Capital Bk. v. Armstrong, 62 Mo. 59. 


iV. Holmes for respondent. 


The decree is unobjectionable in point of form, and 
the facts specifically found by it support the relief 
granted. Mrs. Gawtry had a separate estate and her 
contract in reference to the other parties to the instru- 
ment is that of a joint promissor or joint maker, and of 
a surety for the maker to the payee. Powell vo. Thomas 
7 Mo. 440; Lewis v. Harvey, 18 Mo. 74; Kuntz ». 
Temple, 48 Mo. 26; Good v. Martin, 5 Otto 90; Chad- 
wick v. Vanness, 35 N. J. 525. The proof is clear that 
Mrs. Gawtry’s signature for the purpose of being 
delivered and negotiated to the payee in the ‘city 
and state of New York, and such place of delivery is the 
one where the note first became a complete con- 
tract and is the place of the contract; wherever signed 
it is the place of contract and the validity of the 
contract is to be governed by the law of New York. 
Lawrence v. Bassett, 5 Allen 140; Lee v. Sellick, 33 
N. Y. 615; Cook v. Litchfield, 5 Sandf. 337. This 
rule governs in the case of a married woman. Pearl 2. 
Hamborough, 9 Humph. 426; Wizon v. Halley, 78 Tl. 
615; Adams v. Hanness, 62 Barb. 336. No proof was 
made of any law of New York different from our own 
equity doctrine as to the validity of Mrs. Gawtry’s in- 
dorsement, and in the absence of such proof by the party 
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asserting it, the presumption is that the laws of both 
states are the same. Monroe v. Douglass, 5 N. Y. 452; 
Chapin v. Dobson, 783 N. Y. 79; Westlake’s Priv. Int. 
Law, art. 410; 11 Cl. & Fu. 85. The contract was valid 
in equity. Whitesides v. Cannon, 23 Mo. 457; Tuttle v. 
Hoag, 46 Mo. 43; Schafroth v. Ambs, 46 Mo. 116; Miller 
v. Brown, 47 Mo. 508; Meyers v. Van Wagoner, 56 Mo. 
115; Morrison v. Thistle, 67 Mo. 600. As to rules of 
evidence, it is the universal rule that whatever concerns 
procedure, remedy, or evidence (not going to the validity 
of the contract where made), is governed by the law of 
the place of trial (the Zex fori); and this comprises: (1) 
competency of witnesses ; (2) the kind of evidence, oral 
or written, parol or under seal,that is admissible ; and (3) 
the sufficiency of the evidence to prove certain facts. 
Bain v. Whitehaven R. Co.,3 H. of L., 1, 19; Hoadley v. 
Transp. Co., 115 Mass. 304; Harrison v. Hdwards, 12 
Vt. 648; Downer v. Cheesborough, 36 Conn. 39; Bris- 
towe v. Sequeville, 5 Excheq. 275; Westlake on Priv. Int. 
Law, art. 412; Story on Confl. Laws, §§ 634 a, 635 e, 260, 
262. 





Norton, J.—This suit was instituted in the circuit 
court of the city of St. Louis for the purpose of charging 
the separate.real estate of defendant, Anne E. Gawtry, a 
married woman, with the payment of a note indorsed by 
her for $10,079.69. On the trial a judgment and decree 
was rendered for plaintiff in conformity with the prayer 
of the petition, which on appeal to the St. Louis court 
of appeals was affirmed, from which judgment of affirm- 
ance defendants have appealed to this court. The 
opinion of the court of appeals is reported in 11 Mo. 
App. 322, and it is there held that the state in which a 
note is made payable, and in which it is delivered in 
consummation of a bargain, is the place of the contract, 
though the note is executed in another state ; that in an 
equity proceeding in the courts of this state, where 
nothing to the contrary appears, it will be presumed that 
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the equity doctrine of a sister state is the same as that 
of the forum, where the courts of both states have an 
equity jurisdiction ; that a married woman in this state is 
deemed a feme sole for the purpose of charging her sep- 
arate estate with the payment of a debt, and in an action 
to enforce her foreign contract against her separate estate 
in this state, the law of the forum governs as to her 
power to make it and its validity. These principles, we 
think, are abundantly sustained by the authorities re- 
ferred to in the opinion of the court of appeals, and the 
following authorities not therein cited: Story on Con- 
tlict of Laws, 242, 280; Dan. on Neg. Inst., sec. 868 ; 
Davis v. Clemson, 6 McLean, 622; Cook v. Litchfield, 5 
Sandf. 337; Lee v. Sellick, 33 N. Y. 615; Lawrence v. 
Bassett, 5 Allen 140, The above principles were prop- 
erly applied to the facts of this case by the court of 
appeals, and its judgment affirming the judgment of the 
circuit court is hereby affirmed. All concur, except 
Judge Sherwood, absent. 





Miter, Appellant, v. Noonan et al. 


Mortgage: AGREEMENT: COVENANT RUNNING WITH. LAND. An 
agreement by which a mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemption 
to any one to whom the mortgagee may sell, the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land. * 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Smith P. Galt for appellant. 


(1) Creamer’s agreement to ‘sell to any purchaser 


* This syllabus is taken from 12 Mo. App. 370. 
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and at any price plaintiff might direct,’’ is an agreement 
to sell to plaintiff, if he so direct. (2) It being an agree- 
ment to sell, it ran with the land, and Noonan purchas- 
ing with full knowledge of that agreement, cannot thus 
defraud Miller, but stands in Creamer’s shoes, and must 
carry out his agreement. Story’s Eq. Jur. (11th Ed.) 
secs. 395, 396; Pomeroy’s Eq. Jur., sec. 1404. 


D. T. Jewett for respondents. 


(1) The demurrer was properly sustained, as plain- 
tiff shows on the face of the bill that he has no interest 
in the land deseribed, having been paid by defendant, 
Thomas Noonan, the notes which he held against it and 
his. 13 Cent. L. Jour., p.178. (2) The agreement sued 
on, which gave plaintiff a right to commissions if he 
could find a purchaser for the land within a certain time, 
is not one that ‘‘runs with the land,”’ or gives a cause of 
action against the grantee. The only recourse of the 
agent is, at law, against his principal, for breach of 
contract. Cole v. Hughes, 64 N. Y. 444; Dana v. 
Wentworth, 111 Mass. 291; Clayton v. Owens (Md.), 7 
S. L. Rev. p. 468; 2 Washb., R. Prop., p. 286. (3) 
Though plaintiff may have had, under the agreement, an 
interest in the land to the extent of his commissions, he 
surely could not sell it to himself. Wardell v. R. R. 
Co., 103 U. 8. 651; Marsh v. Whitmore, 21 Wall. 178; 
Stewart v. Mather, 32 Wis. 344; Gardner v. Ogden, 22 
N. Y. 327-41; Scribner v. Collar, 40 Mich. 375; Story 
on Agency, sec. 210, et seg. (4) Plaintiff, even if he 
sold to a third party at a fair price, could not maintain a 
suit for specific performance against his principal. Bar- 
nard v. Mornot, 2 Keys 203. (5) And of course he 
cannot maintain it in favor of himself, when developed 
into a vendee at his own figures. Allen v. Berryhill, 27 
Iowa 534; Foll’s Appeal, 91 Pa. St. 484; Maxwell v. 
Port Tennant Co., 24 Beav. 495; 2 Lindley on Part., 587 
(Ewell Ed.); Black v. Allison, 56 N. Y. 366; Fish v. 
Lightner, 44 Mo. 268-72. 
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Martin, C.—This is a suit in equity for enjoining a 
sale under a deed of trust, for declaring a satisfaction of 
said deed, and decreeing specific performance of a con- 
tract relating to the sale of the land contained in the 
deed. 

The defendants demurred to the complaint, and, the 
plaintiff refusing to plead further, final judgment was 
entered for defendants, dismissing the bill, from which 
plaintiff appealed to the St. Louis court of appeals, in 
which the judgment was affirmed. From this judgment 
of affirmance the plaintiff brings the case here on appeal. 
I have examined the record and considered the points 
urged for a reversal of the judgment rendered in the cir- 
cuit and appeals courts, and am of the opinion that the 
demurrer was properly sustained. Accordingly, for the 
reasons given in the opinion of the court of appeals, 12 
Mo. App. 370, the judgment is affirmed. All concur, 
except Hough, C. J., absent. 





STEPHENS v. THE City oF Macon, Appellant. 


Municipal Corporations: STREETS: DAMAGES. While a city 
may temporarily close a street against use for the purpose of per- 
mitting improvements by adjacent proprietors, yet it must so do it 
as to notify the public of its exclusion therefrom, or it will be liable 
to any person, who, in ignorance of such exclusion, sustains an 
injury in attempting to use the way. 

Question of Fact. Whether or not a street is so closed as to 
notify the public of its exclusion is, where the evidence is conflict- 
ing, a question for the jury. 


Contributory Negligence. Contributory negligence is a matter 
of defence. 


City: Street Excavation. The act of a person making an exca- 
vation in a street by permission of the city is the act of the city and 
no notice tothe latter of such excavation is necessary to render it 
liable to a person sustaining injury therefrom. 
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5. New Trial: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not interfere with the ruling of the trial court in refusing a new 
trial, because of newly discovered evidence, except in a case free 
from any doubt as to the impropriety of its action, or unless such 
evidence would probably have changed the result. 


Appeal from Macon Circuit Court.—Hon. ANDREW 
ELLIison, Judge. 


AFFIRMED. 


Hess & Eberman, and Berry & Dysart for ap- 
pellant. 


(1) Respondent's 4th and 8th instructions put the case 
to the jury ona wrong theory. Respondent in going on 
to the sidewalk as he did was guilty of such contributory 
negligence as to preclude a recovery, and the court 
should have so instructed. The injury was directly due 
to his own negligence. 1 Thompson on Negligence, p. 
169 ; 2 Tbid.,pp. 1104 and 1129; City of Erie v. Magill, 
2 Amer. Corp. Cases, 3; Goshen v. Smith, 92 Pa. St. 
435; City v. Krouse, 64 Ill. 19; Griffin v. New York, 
9 N. Y. 456; Schaffer v. Sandusky, 33 O. 8S. 246. (2) 
The court erred in refusing appellant’s 7th instruction. 
The evidence presents a case in which the city was en- 
titled to notice, express or implied, of the alleged 
exposed condition of the ditch to render it liable. Bas- 
sett v. St. Joseph, 53 Mo. 290; Schweickhardt v. St. Louis, 
2 Mo. App. 571. (3) The court erred in refusing the 
appellant’s 8th instruction. Reasonable care and dili- 
gence to keep the sidewalk safe and secure was all that 
could be required. Any other rule would make the city 
an insurer of the safety of persons. (4) Respondent's 
instructions ignore the question of notice to the city of 
the fact that the excavation into which he fell was un- 
guarded. The evidence shows that guards had been 
across and along the sidewalk prior to respondent's in- 
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jury, and it should appear that the city had notice of 
their absence at the particular time of the accident. 
(5) The court should have granted ‘a new trial on the 
newly discovered evidence. It was material and not cu- 
mulative. 





Sears & Guthrie and John F. Williams for re- 
spondent. 


(1) All the questions of fact which it was necessary 
for the jury to consider in determining whether defend- 
ant was liable, and the measure of damages, were 
properly submitted to them in appropriate instructions, 
and the finding of the jury should be sustained. Buesch- 
ing v. St. Louis Gas Company, 73 Mo. 219; Russell v. 
Inhabitants of Columbia, 74 Mo. 480; Laver v. City of 
Sedalia, 77 Mo. 481; Vaile v. Bliss, 50 Barb. 358; 
Driscoll ». New York, 11 Hun 101. (2) Appellant at 
the close of respondent’s case did not interpose a demur- 
rer to his evidence, nor at any time ask that the case be 
taken from the jury, and such instructions would have 
been improper. Cleveland, Columbus & Cincinnati R. 
R. Co. v. Crawford, 24 Ohio State 631; S. C. 15 Am. 
Rep. 633 ; Marietta and Cincinnati R. R. Co. v. Picks- 
ley, 24 Ohio State 654; Nisbitt vo. Nashville, 27 Am. 
Rep. 755; Nagel v. Mo. Pacific R. R. Co. 75 Mo. 653; 
Hoyt v. City of Hudson, 41 Wis. 105. (3) Appellant's 
position that the defendant ‘‘had no notice that the side- 
walk was in an unsafe and defective condition,”’ is not 
sustained by the pleadings or the evidence. Defendant 
permitted the digging of the ditch, and it is the same as 
if it had dug it itself. Russell v. Inhabitants of Colum- 
bia, 74 Mo. 480. (4) There is no rule of law that 
required the plaintiff, while upon the street, to use extra 
caution to avoid injury from any defects therein. 
Plaintiff had a right to presume that the sidewalk was in 
a fit condition to travel. He was not obliged to presume 
negligence on the part of those whose duty it was to 
keep the streets and sidewalks in good condition. 2 
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Thompson on Negligence, pp. 1172, 1197, 1198 and 1199 ; 
Woods v. Boston, 121 Mass. 337; Hawks v. Inhab., 121 
Mass. 10. (5) The plaintiff had a right to suppose that 
there was no dangerous impediment or pitfall in any 
part of the street, without a light placed to give warning 
of it, or a suitable railing to protect it. Duwrant v. 
Palmer, 29 N. J. L. 544-548 ; Cooley on Torts, pp. 605, 606, 
660 and 661. (6) It was the duty of the city of Macon 
to keep its streets and sidewalks free from obstructions, 
protected and guarded from danger, and safe and secure 
for travel. This duty cannot be evaded, suspended, or 
cast upon another. If a person is authorized by the 
proper authorities to make an excavation in the street, 
the authorities are bound to protect the same, and keep 
it properly guarded. The city cannot exempt itself from 
liability resulting from the unsafe condition of the street 
and has no authority to authorize another to make them 
unsafe. City of Lincoln v. Walker (Neb.) North- 


western Reporter, Vol. 20, p. 113; Zrvin v. Wood, 4 Rob. 
(N. Y.) 138; Congreve v. Morgan, 18 N. Y. 84; Hart 
». Mayor, 9 Wend. 607; Dygart v. Schenck, 23 Wend. 
446. 


In civil actions at law the finding of the jury on 
questions of conflicting evidence will not be disturbed by 
the Supreme Court. Powell v. Camp, 60 Mo. 569; Rus- 
sell v. Berksthusen, 77 Mo. 417; Hamilton v. Berry, 74 
Mo. 176. The application for a new trial on the grounds 
of newly discovered evidence was properly addressed to 
the sound discretion of the trial court and the latter court 
did not err in its ruling thereon. Cook v. R. R., 56 Mo. 
381.; Statev. Ray, 53 Mo. 345; State v. Smith,65 Mo. 313 ; 
Shaw v. Besch, 58 Mo. 107. The damages found by the 
jury were not excessive. 


EwinG, C.—This action was brought by the plaintiff 
against the city of Macon to recover damages alleged to 
have been sustained by him from falling into an excava- 
tion across the sidewalk on Rollins street, in front of 
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block 94, whereby he sustained damages to the amount 
of $5,000. 

The answer is that said plaintiff well knew of said 
excavation ; that plaintiff was injured by his own negli- 
gence ; that one B. F. Stone obtained permission of the 
defendant to make said excavation. This map or 
plat of the ground was offered in evidence, from 
which the testimony will be more readily under- 
stood : 
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The evidence tended to prove that plaintiff was at 
the southwest corner of Terrill and Rollins streets on 
Sunday evening about dusk ; that he started to his home 
on the west side of Rollins street, north of where the ac- 
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cident occurred ; that he, as a merchant, occupied three 
store-rooms, marked ‘‘Goldsberry and Stephens”’ on the 
map, nearly opposite the excavated cellar of Stone ; that 
plaintiff was frequently at a bank near the southwest 
corner of Rollins and Terrill streets, and going from 
there to his store he usually walked about the red dotted 
line from the bank to the middle of the street opposite 
the drug store; and on this occasion he involuntarily 
started to his store, but when he reached the middle of 
Rollins street opposite the drug store, he recollected that 
it was Sunday and he was going home and not to the 
store; he thereupon turned towards the left, and ap- 
proached the sidewalk in front of the cellar excavation 
at a point, as shown by the dotted line, where a wagon- 
way had been left to permit wagons to go down into the 
cellar excavation in hauling out the dirt. That Stone’s 
cellar was nine or ten feet deep, and extended from the 
northwest corner of Terrill and Rollins streets seventy 
feet north; that at the northwest corner of said streets 
the excavation was protected as shown on the plat; that 
there was a ditch, three feet wide, nine feet deep and ten 
feet long, dug from the cellar to a sewer in the street to 
drain the water from the cellar. On the south side of 
this ditch the dirt was thrown up two or three feet high, 
and tapered down to within fifteen inches to three feet of 
the open cellar excavation. The red line represents the 
plaintiffs route and the place where he fell into the 
ditch, whereas the route usually taken, and which was 
indicated by a path, was around the end of the pile of 
dirt, between it and the ditch, to the curbing, which was 
left untouched, and then across the ditch near the 
street. 

The evidence tends to show that footmen used this 
walk to such an extent as to have made a plain path 
along the course above indicated. That the rock and 
dirt and obstructions, and every evidence of a building 
being in progress was patent. That the other side of the 
street was unobstructed, which was the side usually 
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traveled by plaintiff in going to and returning home 
from his place of business. The evidence tended to 
show the obstructions and condition of things as repre- 
sented on the above plat. That the plaintiff had no 
knowledge of the existence of the ditch until he fell into 
it. That he was passing along first about dusk and 
watching the cellar so as not to fall into it, and did not 
see the ditch until he stepped into it and was hurt. 

The answer alleged that the defendant had granted 
the owner, Stone, permission to cut the ditch across the 
sidewalk to drain the cellar. The evidence tended to 
show that the defendant, by its city marshal, exam- 
ined the ground each night to see that everything was 
right. 

John H. Clayton, sworn on the part of the defend- 
ant, testified as follows: 

‘*T was city marshal at the time plaintiff was hurt, 
and hold that office yet. It was my duty to go and 
examine the grounds at the new building every night 
before I went to bed to see that everything was right. I 
was instructed to do so by the mayor of the city and the 
city council. I went every night to examine the grounds 
after the ditch was dug to the time plaintiff was hurt. I 
think I had commenced this before the ditch was dug. 
I am sure I did after the ditch was dug. I was to see 
after the safety of the drain in the street and the cut 
across the sidewalk, on the part of the city. On the Sat- 
urday night before plaintiff was hurt, I went and looked 
at the works and found them in their usual condition, 
after work for the day had ended. The guards were up 
at the southeast corner. The scantling were up around 
the ditch, as indicated in plat ‘‘ B,’’ one on the north 
and three on the south. This is the manner in which 
they had been left for about a week before that night. 
On that Saturday night, before the accident, I also 
found two wagons on the sidewalk where the wagon road 
crosses it. I had noticed these wagons there before, 
every night, for something like a week, or more. They 











SUPREME COURT OF MISSOURI, 


Stephens v. The City of Macon. 








were drawn across the road leading into the cellar. I 
was there again on Sunday night, the same night plaintiff 
was said to have been hurt, and I found the situation the 
same as on Saturday night.”’ 

I. The court below, at the request of the plaintiff, 
gave the following instruction : 

No. 3. ‘‘The court instructs the jury that on the 
5th day of October, 1879, the defendant was, and for a 
long time had been, a municipal corporation, having, by 
the terms of its charter, the exclusive control and man- 
agement of its sidewalks, and that it was the duty of 
defendant to keep the same in a condition reasonably 
safe for persons passing along the same in the day or 
night ; and if the jury believe from the evidence that the 
defendant neglected its duty, and suffered and permitted 
the sidewalk to remain in a dangerous condition to per- 
sons walking thereon at night, and that plaintiff, on or 
about said day, while walking on said sidewalk, unaware 
of danger and using reasonable care, fell into a ditch be- 
cause of said dangerous condition of said sidewalk, and 
was hurt and injured, then you are bound to find for the 
plaintiff.” 

It is insisted by appellant that this is error; that 
appellant had a right to withdraw that portion of the 
sidewalk entirely from public use for a reasonable time, 
for the purpose of making improvements on the adjoin- 
ing property; and that the evidence shows it was so 
withdrawn. There is no doubt of the right and power of 
the defendant, under proper circumstances, to withdraw 
a sidewalk from public use for the purposes indicated, 
but in doing so it would be the duty of the city to so 
withdraw it as to leave no doubt of its intention to 
wholly exclude the public therefrom. This is a question 
of fact. Was it so withdrawn as to notify the public of 
their exclusion therefrom? The evidence is somewhat 
conflicting ; so that it is necessary for some one to de- 
cide whether it was so withdrawn or not; and it is a 
question properly left to the jury. This third instruc- 
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tion, when taken in connection with the first given for 
the defendant, fully and fairly presents this question to 
the jury. That instruction is as follows: 

No. 1. ‘*The owners of property adjacent to a street, 
with the permission of the city, have a right to tempora- 
rily obstruct and use such part of a street, and for such 
time as is reasonable and necessary in making improve- 
ments on such property, and the city cannot be held liable 
for damages that may occur on such partof a street so 
used when precautions and guards have been used, suffi- 
cient to notify the public, in the exercise of ordinary pru- 
dence and care, of danger into which the injured party 
fell.”’ 

These two instructions are harmonious and correct 
under the evidence. The question is presented to the 
jury by this instruction whether the precautions and 
guards used by the city were sufficient to notify 
the public. If they were, the city was not liable, 
but if not, then the defendant must suffer for the neg- 
lect. 

II. The second objection of the defendant is to the 
action of the court below in giving the fourth and eighth 
instructions for the plaintiff, which are as follows: 

No. 4. ‘*The court instructs the jury that plaintiff, 
in the exercise of ordinary care, was not bound to select 
the sidewalk that was safest to travel upon, but that he 
had a right to infer and believe that the sidewalk upon 
which he was injured was reasonably safe; if they be- 
lieve from the evidence that no guards were up at the 
time the injury occurred, to warn plaintiff of the danger 
of falling into the ditch across the sidewalk, and that the 
plaintiff was using ordinary care at the time he fell into 
the ditch and was injured, and had no knowledge at the 
time of the existence of said cut or excavation across the 
sidewalk.”’ 

There is no rule of law that required the plaintiff, 
while upon the street, to use extra caution to avoid in- 
jury from any defects therein. Plaintiff had a right to 
presume that the sidewalk was in a fit condition to 
VoL. 83—23 
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travel. He was not obliged to presume negligence on 
the part of those whose duty it was to keep the streets 
and sidewalks in good condition. 2 Thompson on Negli- 
gence, pages 1172, 1197, 1198 and 1199; Woods v. Boston 
121 Mass. 337; //ill v. Seekonk, 119 Mass. 35. 

No. 8. ‘The court instructs the jury that if they 
believe from the evidence the ditch across said sidewalk 
rendered the same dangerous, and that no guards were 
up to warn plaintiff of the danger at the time he was in- 
jured, and that plaintiff was using ordinary care and 
prudence at the time he fell into the ditch and 
was injured, they must find their verdict for the 
plaintiff.”’ 

The court, also, gave for the defendant instruction 
numbered tive, as follows, after modifying it by the in- 
sertion of the words, ‘‘ when he fell :”’ 

No. 5. ‘‘If the jury believe from the evidence that 
the plaintiff knew the condition of the sidewalk (when 
he fell) at the time he attempted to pass over it, or might 
have known it by the exercise of ordinary diligence and 
care, then he cannot recover in this action. And in ar- 
riving at the piaintiff’s knowledge of the said sidewalk, 
or his opportunity to know the same, they should take 
into consideration all the facts and circumstances shown 
by the testimony.”’ 

And, also, modified the second instruction as asked 
by the defendant, by the addition of the last sentence 
thereto, and then gave it. It is as follows: 

No. 2. ‘‘If the jury believe from the testimony that 
the excavation complained of by plaintiff was made by 
one B. F. Stone, for the sole purpose of erecting a build- 
ing and to drain his cellar, by the permission of the 
defendant, then the court instructs you that said Stone 
had a right, during the time he was so building and im- 
proving his lot, to employ and occupy the sidewalk and 
a reasonable portion of the street adjacent to said lot for 
a reasonable and necessary time, for the purpose of aid- 
ing and facilitating said work. But it was the duty of 
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the city to see that its sidewalk over which the public 
traveled, was kept in areasonably safe conditionduring 
such use and occupancy by B. F. Stone.’’ 

These instructions, all taken together, submitted to 
the jury various questions of fact to be passed upon. 
Had the appellant withdrawn its sidewalk from public 
use, for purposes of improvement? If so, did it give rea- 
sonable notice of such intention? Did respondent use 
ordinary care and prudence in choosing the sidewalk 
over which to pass? Did the plaintiff use ordinary care 
in observing the evidences of intention to withdraw the 
sidewalk from public use? Did the plaintiff know the 
condition of the sidewalk and ditch at the time he at- 
tempted to pass over it? Or might he have known it by 
the exercise of ordinary care’? These are all facts to be 
found by the jury, under the instructions of the court. 
If there was evidence tending to prove them, or any of 
them, then neither this court, nor the circuit court could 
withdraw the question from the jury. In Buesching v. 
The St. Louis Gaslight Company, 73 Mo. 219, it is held by 
this court that ‘if it appears, without any conflict of ev- 
idence, from the plaintiff’s own case, or from the cross- 
examination of his witnesses, that he was guilty of 
negligence, proximately contributing to produce the in- 
jury, it would be the duty of the court to take the case 
from the jury, by declaring as a matter of law that the 
plaintiff cannot recover.”’ 

In the case at bar there is conflict of evidence. The 
plaintiff’s own statement tends to show that he did not 
know of the existence of the ditch across the sidewalk ; 
and the testimony of himself and other witnesses tended 
to show that the sidewalk had been and was being used 
by persons passing back and forth. On the other hand, 
the evidence tended to show the existence of piles of 
dirt on the sidewalk, and obstructions, in the way of 
scantlings, etc., which would probably put one on his 
guard, and indicate the existence of an intention to with- 
draw the sidewalk from use, etc. But the case certainly 
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does not come within the rule in 73 Mo., supra. Hence 
we think the question of negligence was properly sub- 
mitted to the jury. 73 Mo. 219; 74 Mo. 480; 77 
Mo. 431. 

In White v. City of Boston, 122 Mass. 491, it is said : 
“Tt is undoubtedly true that the authorities of a city or 
town may temporarily close a highway against use, for 
the purpose of making repairs in the way, and escape 
liability to any person who may attempt to use the same 
as a way, with knowledge that it iscloseed * * * 
But, in order to relieve the municipality from lia- 
bility to a person sustaining injury, by reason of his 
attempt to use it, it must be closed. What is suf- 
ticient to show that it is thus closed, is a question of 
fact.”’ 

III. The appellant complains of the court below for 
refusing the seventh instruction asked on behalf of the 
city, which was as follows: 

No. 7. ‘‘The jury are instructed that for the pur- 
pose to make improvements the city had a right to take 
any sidewalk, part of a sidewalk or street, out of public 
use, and give permission to any person making such im- 
provements to use the same for such purpose, and make 
all necessary excavations in any street or sidewalk for 
the same, and continue them for a reasonable and neces- 
sary time, and before plaintiff can recover it devolves 
upon him to show that the excavation complained of, 
into which plaintiff fell, was unreasonably continued, or 
that at the time of the injury the said excavation was 
exposed beyond what was necessary for building pur- 
poses, and also that the city had notice of that identical 
instance of exposure, and carelessly neglected it, and 
that plaintiff fell into the same and got injured without 
any negligence on his part.”’ 

This instruction was very properly refused, for one 
sufficient reason at least: Because it told the jury that 
plaintiff could not recover unless he showed that he fell 
into the excavation, “‘without any negligence on his 
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part.” In Buesching v. The St. Louis Gas Light Co., 
73 Mo. 219, it is said: ‘‘It has been repeatedly decided 
by this court that it is not incumbent upon the plaintiff, 
in the first instance, to show that he was free from negli- 
gence, or in the exercise of ordinary care, at the time of 
receiving the injury complained of, but that the concur- 
ring negligence of the plaintiff is a matter of defence, 
and the burden of showing it is, therefore, upon the de- 
fendant.”’ 

As to the question of notice to the city, presented by 
this instruction; the answer alleges permission of the 
city to Stone to use the street, etc., for building purposes, 
and of course, therefore, needed no notice of the fact 
that Stone was using it for the purpose indicated, and 
had excavated a cellar, ditch, ete., in furtherance of his 
design of building. The act of Stone, by permission of 
the city, was the act of the city, and it makes no differ- 
ence in such case whether the excavation was made by 
the city or by Stone, with its permission. The city 
would be equally liable. Bassett v. St. Joseph, 53 Mo. 
298; Russell v. Inhabitants of Columbia, 74 Mo. 480. 

On the trial, the city, by its marshal, introduced evi- 
dence tending to show that certain obstructions were 
placed across the wagon road leading into the cellar ex- 
cavation, for the purpose of protecting persons from 
damage or injury. There was no evidence, except by 
inference, to the effect that the alleged barriers had been 
removed on the night of the accident, after being once 
in place, as testified to by the city marshal. If it be 
true that they were so placed on the night of the acci- 
dent, as sworn to by the city’s officer, then in the absence 
of proof of their removal by some unauthorized agency, 
no notice to the city would seem to be necessary. There 
was nothing of which to notify the city. It had notice 
of the excavations, and the placing of the barriers, such 
as had been nightly placed, and there was nothing to 
show they had been removed. The jury may have con- 
cluded that the testimony of the city marshal was not 
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true, or more probably, that the barriers were not such 
as were necessary and sufficient, under the circumstances, 
to protect the cellar excavation and the ditch from the 
approach of the plaintiff, or to notify him of the danger. 
The evidence in relation to the alleged barriers was con- 
flicting, and presented a question solely for the consider- 
ation of the jury, and in our opinion the refusal of this 
seventh instruction was not error. 

IV. The appellant insists that the circuit court 
committed error in refusing to grant a new trial because 
of newly discovered evidence. We have carefully exam- 
ined the affidavits setting out the newly discovered evi- 
dence, and have reached the conclusion that this court 
would not be justified to interfere in this case for two 
reasons: ‘‘The granting of new trials, because of evi- 
dence subsequently discovered, rests, for the most part, 
with the trial court; and any doubt as to whether the 
discretion vested in this regard in that tribunal has been 
soundly exercised is to be resolved in favor of its ruling. 
It is only in a case entirely free from any element of un- 
certainty as to the impropriety of such ruling, that 
appellate courts feel themselves called upon to interfere.”’ 
Cook v. St. L. & KK. R. R., 56 Mo. 380; People v. Supe- 
rior Court of New York, 5 Wend. 114. And, secondly, 
a new trial on the ground of newly discovered evidence 
should not be granted unless the newly discovered evi- 
dence would probably have changed the result. Shaw 
v. Besch, 58 Mo. 107. In this case it is not probable in 
our opinion that the newly discovered evidence would 
have changed the result, and we will not reverse this 
case for failure to grant a new trial on the grounds 
set up. 

Upon the whole case, as presented by the evidence 
and instructions, we are of the opinion the questions 
were fairly presented to the jury, and with whose finding 
we will not interfere. The judgment is affirmed. All 
concurring. 
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THE STATE V. BLAKELY, Appellant. 


Pleading, Criminal: INDICTMENT: CAPTION. The caption of an indict- 
ment forms no part of it and the name of the state need not appear 
either in the margin or any other part of the indictment. Where it 
appears on the face of the record in the trial court and in the tran- 
script of the record in the Supreme Court that the indictment is suf- 
ficient in form and substance, and that it was properly preferred 
by a lawful grand jury toa court having jurisdiction of the subject, 
it will be held sufficient although the commencement be wholly 
omitted. 


Appeal from Chariton Circuit Court.—Hon. G. D. Bur- 
GEss, Judge. 


AFFIRMED. 
L. H. Waters for appellant. 


(1) This indictment was drawn under sec. 29, G. S. 
780 (R. S. 1879, sec. 1262). The offence described is a 
felony and no person can be proceeded against therefor 
but by indictment, and this is not an indictment. Con. 
1865, art. 1, sec. 24; Con. 1875, art. 2. sec. 12. The word 
indictment as used in section 12 has a well defined mean- 
ing. Kz parte Slater, 72 Mo. 102; Cox v. The State, 8 
Tex. App. 254; Allen v. State, 13 Tex. App. 28. (2) The 
indorsement of the foreman of the grand jury that ‘‘ this 
is a true copy” was cause for arresting the judgment. 
(3) There is nothing in the indictment nor in its caption 
showing that it was found at any term of any circuit 
courtjin this state, and the venue is nowhere stated. It 
must appear on the face of the indictment that it was 
properly preferred by a lawful grand jury, toa court 
having jurisdiction over the subject, and if all this does 
not appear, it is error of which defendant may take ad- 
vantage. Statev. Freeman, 21 Mo. 482 ; State v. Daniels, 
66 Mo. 205. (4) The indictment was framed on sec. 29, 
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G. S., p. 780 (R.8. 1879, p. 222, sec. 1262). The verdict 
of the jury was in these words: ‘‘ We find the defendant 
1+ guilty and assess his fine at one hundred dollars.”’ It 
will hardly be contended that any judgment can be ren- 
dered under this indictment, on that verdict. 








D. H. McIntyre, Attorney General, for the State. 


The caption of the indictment is no part of it, and it 
may be wholly omitted where the record shows that the 
indictment is sufficient in form and substance, that it was 
properly preferred by a lawful grand jury and to a court 
having jurisdiction over the subject. Stale v. Daniels, 
66 Mo. 192, and cases cited. Although the name of the 
state is not given the court was bound to take judicial 
notice of the fact that Chariton county is in the state of 
Missouri, and that it was within the jurisdiction of the 
court. The name of the state need not appear, either in 
the margin or in any other part of the indictment. 1 Bish. 
Cr. Proc. (3 Ed. ) § 383. See also cases there cited. But 
the matter is entirely controlled by the statute which de- 
clares that the judgment shall not be arrested or in any 
manner affected because of failure to state in the indict- 
ment a proper or perfect venue or any venue at all. § 1821, 
R. 8., 1879. 





Norton, J.—Defendant was indicted at the Novem- 
ber term, 1874, of the circuit court of Chariton county for 
felonious assault. The indictment is as follows : 

‘“The grand jurors for the body of Chariton county 
duly summoned, empanelled and sworn upon their oaths 
present that on or about the 28th day of July, A. D. 1874, 
at the county of Chariton, one Pleasant W. Blakely, with 
force and arms in and upon the person of one Francis T. 
Mayhew, then and there being with a certain club, three 
feet long and one inch in diameter, which club was then 

. and there a deadly weapon, did wilfully, maliciously and 
feloniously assault, strike, beat and wound with the in- 
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tention him, the said Francis T. Mayhew, then and there 
to feloniously, wilfully, maliciously and unlawfully kill, 
against the peace and dignity of the state.’’ 

On the trial of the cause defendant was convicted 
and fined $100, and after making an unsuccessful motion 
in arrest of judgment prosecutes an appeal to this court. 
The principal grounds of the motion are, that the indict- 
ment does not allege that the offence was committed in 
this state and that it does not purport to be found by a 
grand jury of Chariton county, Missouri. The motion 
was properly overruled for the reason that the grounds 
stated did not furnish any reason authorizing the judg- 
ment to be arrested. The failure toname the state in the 
margin of the indictment, did not vitiate it. While it is 
said in 1 Bish. Cr. Proc., sec. 383, that it is custom- 
ary to write the name of the state in the margin in con- 
nection with the name of the county, it is also said ‘‘ that 
the name of the state need not appear either in the 
margin or in any other part of the indictment.’’ This 
court in treating similar objections, in the case of Stafe 
v. Daniels, 66 Mo. 192, reaffirmed the rule laid down in 
the case of State v. Freeman, 21 Mo. 482, where it was 
held ‘‘that the caption formed no part of the indictment, 
but it must appear on the face of the record while the 
cause is in the court where the indictment was found, and 
from the transcript of the record after its removal into 
this court, on appeal, or writ of error, not only that the 
indictment is sufficient in form and substance, but, also, 
that it was properly preferred by a lawful grand jury to 
a court having jurisdiction over the subject, and if all 
this does not appear, it is error of which the defendant 
may take advantage. But if it does appear it is suf- 
ficient although the commencement of the indictment be 
wholly omitted.”’ 

All these thing are shown by the record before us ; it 
shows that the indictment was returned into the circuit 
court of Chariton county, on the 19th of November, 1877, 
by the ‘‘grand jury of the county and state aforesaid,”’ 
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and the indictment recites ‘‘that the grand jurors for the 
body of Chariton county duly summoned, empanelled 
and sworn,’ etc. Besides this, section 1851, Revised 
Statutes, among other things, provides that no judgment 
shall be arrested or stayed or in any manner affected, 
either for want of a proper or perfect venue, or for want 
of any venue at all. There being nothing in the record 
justifying an interference with the judgment it is hereby 
affirmed. All concur. 





Ricuey, Appellant, v. BuRNEs. 


1. Question for Jury: SALE. Whether or not a sale of personal 
property was a conditional one, where the evidence as to such 
fact is conflicting, is a question for the jury. 

2. Replevin; VALUE OF PROPERTY. In replevin the value of the 
property at the time of the assessment is the value to be found by 
the jury. 





Appeal from Buchanan Circuit Court.—Hon. W. H. 
SHERMAN, Judge. 


REVERSED. 
Thomas & James for appellant. 


The transaction between Richey and Burnes was not 
an absolute sale but depended on Stumpff’s exchanging 
his house and lot for the mining stock. Where a sale 
depends on condition no title passes until the condition 
has been performed. Ridgeway v. Kennedy, 52 Mo. 24; 
Barrow v. Coles, 3 Camp. 92; Rogers v. Whitehouse, 71 
Me. 222; Benjamin on Sales (4 Amer. Ed.) secs. 366, 
392, 425. If possession of chattels be delivered under a 
contract of sale dependent upon a condition to be per- 
formed the right of possession under such contract ceases 
upon a refusal to perform the condition, or failure to 
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perform within a reasonable time after a demand thereof, 
and the seller may recover possession thereof by replevin. 
Wagner v. Franklin, 70 Mo. 659; Sumner v. Cottey, 
71 Mo. 125, and authorities there cited. Richey waited 
a reasonable length of time for Stumpff to perform the 
condition upon which the sale depended. Whether the 
sale was conditional or unconditional depends upon the 
intention of the parties to the contract. Freeland ». 
Mitchell, 8 Mo. 487; Turner v. Mellier, 64 Mo. 536. 
The instruction is erroneous in that it told the jury 
to assess the value of the property at the time it was 
taken, instead of at the time of the trial. Miz v. Kep- 
ner, 81 Mo. 93. 


Woodson, Green & Burnes and Ramey & Brown for 
respondent. 


(1) The answer in this case puts the averments of 
the petition in issue, and then alleges title in the re- 
spondent. The onus of proof was on the appellant to 
establish his title to the property in controversy, and to 
show the wrongful detention of it by respondent. See 
Morgner v. Biggs, 46 Mo. 65; 2 Greenleaf’s Evidence, 
secs. 561 and 563. (2) The testimony introduced by the 
appellant clearly showed that the appellant at the time 
he commenced this suit was not the owner or entitled to 
the possession of the property, and it utterly failed to 
show the wrongful detention of it by respondent; there- 
fore, it was the duty of the trial court to instruct the 
jury to find for the defendant. See 2 Greenleaf’s Evi- 
dence, section 561; Morgner vo. Biggs, supra; Holman 
». Railroad Co., 62 Mo. p. 562 and cases cited. (3) In 
replevin, where the verdict is for the defendant, the 
measure of damages is the value of the property when 
taken, with six per cent. interest to the time of trial. 
See Woodburn v. Scott, 39 Mo. 222. (4) Where there is 
a sale and delivery of personal property the court will 
not infer that it was on condition. Condition like war- 
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ranties must be proven by the party relying on them. 
Bronson v. Turner, 77 Mo. 489. (5) The evidence fails to 
show a conditional sale, nor is there any pretense that 
respondent was guilty of fraud or false representations. 


Ewr1ne, C.—Plaintiff brought suit to recover the 
possession of certain personal property of the alleged 
value of four hundred dollars. Burnes answered, deny- 
ing the allegations of the petition ; alleged himself to be 
the owner of the property, and demanded a return 
thereof. 

After all the evidence was in, the court gave the 
following instruction, at the instance of the defendant: 

‘*The jury are instructed that under the pleadings 
and evidence in this case they will find for the defend- 
ant, and the jury will, also, assess the value of the 
property taken at the time, to-wit: the 19th day of 
April, 1881, as shown by the evidence in this case, the 
damages for the taking and detention of the property are 
neminal only, and for such damages the jury in their 
verdict will return a nominal sum.’’ Under this instrue- 
tion the jury returned a verdict for the defendant and 
eassessed the value of the property at three hundred and 
fifty dollars. 

I. This instruction amounted to a demurrer to the 
evidence and in our opinion was erroneous. The plaintiff's 
evidence tended certainly to show a conditional sale. 
Whether sufficient to establish that fact or not, is not 
in the province of this court nor of the circuit court to 
say. The plaintiff testified that he made the trade 
**upon the condition that Stumpff would take the min- 
ing stock and give me one hundred and fifty dollars, and 
the house and lot subject to the mortgage.’’ “here was 
other evidence which tended to show a different state of 
facts, and it was the province of the jury to pass upon 
the facts and find the truth. 

In Kelly v. H. & St. J. R. R. Co., 70 Mo. 604, it is 
said: ‘‘Ina case where there is no evidence to sustain 
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a material allegation there is nothing for the jury to con- 
sider and the court may so declare. But when the facts 
are disputed, or the credibility of witnesses is drawn in 
question, or a material fact is left in doubt, or there are 
inferences to be drawn from facts proven, the case, under 
proper instructions, should be submitted to the jury. It 
is for the jury, and not the court, to pass on the weight 
of evidence, where there is any evidence.’’ Cook v. H. 
& St. J. R. R., 63 Mo. 398; St. Vrain vo. C. B. L. Co., 56 
Mo. 590; ‘Tutt v. Cloney, 62 Mo. 116; Holliday v. Jones, 
59 Mo. 484. 

II. The court erred, also, in giving the instruction 
directing the jury to assess the value of the property at 
the time it was taken. ‘‘The value of the property at 
the time of the assessment is the value to be found by 
the jury.” Miz v.. Kepner, 81 Mo. 93; Chapman 2. 
Kerr, 80 Mo. 158; Pope v. Jenkins, 30 Mo. 528 

The judgment of the court below is reversed and the 





case remanded. All concur, except Hough, C. J., 
absent. 





Bevin ef al., Plaintiffs in Error, v. Powett ef al. 


1. Appellate Court: PRACTICE: REVIEW. Appellate courts will 
review only matters arising upon the record proper, where no motion 
for a new trial, nor motion in arrest of judgment is filed. 


Mortgagee, Sanity of: AGREEMENT. In an equitable proceeding, 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed instrict pursuance of a spe- 
cific written agreement entered into by the mortgagee when sane. 


General Relief, Prayer for; WHAT MAY BE GRANTED. Any 
relief appropriate to the facts alleged and proved may be granted 
under a prayer for general relief, whether asked for in an answer 
setting up affirmative matter, or in the petition, 


4. Equity: FINDING OF JuRY. The findings of a jury, upon special 
issues submitted to it in chancery, are not conclusive upon the 
chancellor nor upon the appellate court. * 





* These syllabi are taken from 11 Mo. App. 216. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Broadhead & Haeussler and C. V. Scott for plain- 
‘tiffs in error. 


Henderson & Shields for defendants in error. 


Henry, J.—The opinion delivered by the court of 
appeals in this case, 11 Mo. App. 216, contains a very 
full and fair statement of the facts, and we adopt that 
statement and concur in the result reached by that court, 
and affirm the judgment. All concur, except Hough, C. 
J., absent. 





ASKEW ef al., Appellants, v. Tuk LA CyGnr EXcHANGE 
Bank; Moore, Assignee, Interpleader. 


Voluntary Assignment: EXTRA-TERRITORIAL EFFECT: PRIORITY. A 
voluntary assignment for the benefit of all the creditors of the 
assignor made in another state will pass to the assignee personal 
property situated in this state and such assignment, if not in con- 
flict with the laws of this state, will have priority over the claims of 
subsequent attaching creditors here. 


Appeal from Jacksor Circuit Court.—Hon. F. M. 
Back, Judge. 


AFFIRMED. 
Karnes & Ess for appellants. 


The assignment laws of the state of Kansas ought 
not to be given extra-territorial force. Itis only out of 
considerations of comity that foreign assignments will be 
respected here. Where the rights of creditors have inter- 
vened as by attachment they should be entitled to 
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priority as against the foreign assignee. Rorer on Inter- 
State Law, pp. 138, 9; 2 Kent’s Com. p. 406; Hiner v. 
Beste, 32 Mo. 240; Thurston v. Rosenfield, 42 Mo. 474; 
Bryan v. Brisden, 26 Mo. 423; Greene v. Van Buskirk, 
5 Wall. 307; Johnson v. Parker, 4 Bush ( Ky. ) 149. 





Gage, Ladd & Small for respondent. 


It is believed that the precise question upon which 
this case turns has not been passed upon by this court, 
but in other states the exact question has been settled in 
favor of the respondent. Bank v. Gettinger, 3 W. Va. 
309; Greggs v. Sloan, 76 Va. 497; Miller v. Kerna- 
ghan, 56 Ga. 155; Princeton Manfg. Co. v. White, 
68 Ga. 96; Walters v. Whitlock, 9 Fla. 86; Johnson 
v. Sharp, 31 Ohio St. 619; Hanford v. Paine, 32 Vt. 
442; Means v. Hapgood, 19 Pick. 105; May v. 
Wannemacher, 111 Mass. 202; Speed v. May, 17 Pa. St. 
91; Law v. Milis, 18 Pa. St. 185; Ackerman v. Cross, 
40 Barb. 465; Same Case, 54 N. Y. 29. The decisions of 
the United States courts are in the same line. Caskie v. 
Webster, 2 Wallace Jr. 131; J. M. Atherton Co. v. Ives, 
20 Fed. Rep. 894. In the case last cited Judge Barr com- 
ments upon the case in 4 Bush cited by the appellants. 
Burrill on Assignments (3d Ed.) chap. 23. It is sub- 
mitted that in this case, where by the assignment no 
injustice was done the appellants, hut where they stand 
upon the same footing with all the other creditors of the 
assignor, the overwhelming weight of authority is in 
support of interpleader’s title and that the judgment 
should be affirmed. 


Ewine, C.—The appellants, on the 27th of February, 
1880, brought this suit against the La Cygne Exchange 
Bank, a banking corporation created under the laws of the 
state of Kansas, and theretofore doing business as such 
at La Cygne in that state. The suit was by attachment, 
and notice of garnishment was on the same day served 
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on the Merchant's National Bank of Kansas City, as 
garnishee. In due time the garnishee answered, stating 
that at the time the notice was served, it had in its pos- 
session the notes of several parties which had been placed 
in its hands by the Kansas bank as collateral security for 
«. debt owing by the latter to the garnishee. 

After this answer was filed, the respondent, Moore, 
as assignee of the Kansas bank, filed his interplea, claim- 
ing to be the owner of the notes, subject only to the lien 
of the pledge mentioned in the garnishee’s answer. The 
appellants answered to the interplea denying the claim 
set up. The garnishee’s answer was taken as true by all 
the parties to the suit, and the contest between the appel- 
lants and respondent was over the surplus which it was 
supposed would remain in the hands of the garnishee 
after the payment of the debt due to it. 

The issue between the interpleader and appellants 
was tried by the court without a jury upon the facts 
as agreed upon by the parties, and which were substan- 
tially as follows: 

The La Cygne Exchange Bank was a banking corpora- 
tion organized under the laws of the state of Kansas, and 
had been doing business as such at La Cygne in the 
county of Miami, in said state, since the year 1876. At 
noon on February 25, 1880, the bank made an assignment 
of all its property and effects for the benefit of all its 
creditors. This assignment was made in conformity with 
the laws of the state of Kansas upon that subject. Im-. 
mediately upon the making of the assignment the 
assignee took possession of the property and effects. The 
interpleader is the assignee, and undertook the execution 
of his trust, and that all the proceedings of the assignee 
subsequent to the making of the assignment had been in 
strict conformity t> the laws of the state of Kansas; that 
the property attached in the garnishee’s hands had been 
pledged to the garnishee bank by the debtor bank long 
before the assignment, as collateral security for certain 
ilebts due by the latter to the former; that the appellants 
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were residents and citizens of Missouri; the garnishee 
bank was located in Missouri and the debt payable in 
Missouri. The laws of the state of Kansas governing 
assignments for the benefit of creditors were made part 
of the case, and were in all material matters substantially 
the same as those of Missouri upon the same subject. 

The court refused to declare the law to be that upon 
the pleadings and evidence the interpleader could not 
recover, and made its finding for the assignee (the inter- 
pleader), and rendered judgment accordingly. The 
attaching creditors took this appeal. 

It will be seen that the precise legal proposition we 
have to decide is this: Does a voluntary assignment, for 
the benefit of all the creditors of the assignor made in the 
* state of Kansas, of the debt due from a citizen and resi- 
dent of this state, to the assignor, a resident of Kansas, 
pass the debt to the assignee at the time of the assign- 
ment, so as to defeat a subsequent attaching creditor 
of the assignor in this state, whose attachment is issued 
and the debtor of the assignor garnished after the mak- 
ing of the assignment? 

There has been much discussion of questions similar 
to this, but it will neither be necessary nor profitable to 
undertake a thorough review of the conflicting adjudica- 
tions. The case of Bryan v. Brisbin, 26 Mo. 423, is 
similar to the one at bar, with the important exception 
that in that case the deed of assignment was in conflict 
with the laws of Missouri, and could not have been en- 
forced here, while it is admitted that the assignment in 
the case at bar would be valid in Missouri. In Hiner ». 
Beste, 32 Mo. 240, the plaintiff and defendant were both 
residents of Louisiana. The defendant was insolvent, 
and had instituted proceedings for discharge under the 
insolvent laws of Louisiana. The plaintiff, by a suit of 
attachment in this state, sought to obtain priority of the 
other creditors. After a somewhat exhaustive review of 
the authorities, Judge Ray held that the assignment was 
good as against this attaching creditor. The same ques- 
VoL. 883—24 
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tion was similarly decided by this court in Thurston v. 
Rosenfield, 42 Mo. 474. 

In Ackerman v. Cross, 54. N. Y. 29, itis held that a 
voluntary assignment by a debtor residing in another 
state, valid by the laws of that state, and not in conflict 
with any law of New York, operates as an assignment of 
the debtor’s property in New York, and the assignees can 
hold the same against attaching creditors of the debtor. 
See, also, 40 Barb 465, to the same effect. 

In Speed v. May, 17 Pa. St. 91, it was held that ‘“‘a 
voluntary assignment made by the owner in Maryland 
who resided there, passed property in Pennsylvania to 
the assignee as against an attachment subsequent to the 
assignment.’? The same question is similarly decided in 
Hanford ». Paine, 32 Vt. 442; Gatewood v. Whit- 
lock, 9 Fla. 86; Miller v. Kernaghan, 56 Ga. 155; 
Gregg ». Sloan, 76 Va. 497; Law v. Mills, 18 Pa. St. 
185 ; Johnson v. Sharp, 31 Ohio State 611 ; Mayv. Wanne- 
macher, 111 Mass. 202 ; Caskie v. Webster, 2 Wall. Jr. 131. 

Mr. Justice Story, in discussing the question (Story 
on Conflict of Laws, sec. 411) says: ‘‘There is a marked 
distinction between a voluntary conveyance by the owner, 
and a conveyance by mere operation of law, in cases of 
bankruptcy, in invitum. * * * In place of a voluntary 
conveyance of the owner, all that the legislature of a 
country can do, when justice requires it, is to assume the 
disposition of his property in invitum. Buta statutable 
conveyance made under the authority of any legislature 
cannot operate on any property except that which is in 
its own territory. This makes a solid distinction between 
a voluntary conveyance of the owner, and an involuntary 
legal conveyance by the mere authority of law. The for- 
mer has no relation to place; the latter on the contrary 
{ has the strictest relation toplace.’”? And he concludes by 
saying: ‘‘It is, therefore, admitted, that a voluntary 
| assignment by a party, according to the law of his 
domicile, will pass his personal estate, whatever may be 
its locality, abroad as well as at home. But it by no 
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means follows that the same rule should govern in cases 
of assignments by operation of law.’’ See note 2, to this 
section. Such an assignment would, if valid when made, 
be upheld in the state where the property is found, 
unless its operation is limited or restrained by some law 
or policy of the latter. 32 Vt., swpra; 54N. Y., supra. 
Burrill on Assignments, secs. 302 and 309, maintains the 
the same general doctrine. 

A contrary doctrine seems to prevail according to 
some authorities cited by the appellant. One is the case 
of Johnson v. Parker, 67 Ky. 149; but that is vir- 
tually overruled by a much later decision (1884, Ather- 
ton v. Ives et al., 20 Fed. Rep. 894), where the general 
rule as referred to is maintained. He also refers to other 
cases seemingly irreconcilable. But notwithstanding, we 
think it may be assumed from the weight of authority 
that the true rule is: that involuntary assignments by 
operation of law do not operate beyond the territory of 
the state under the laws of which such compulsory 
assignment may be made ; but that voluntary, bona fide 
assignment of personal property, wherever situated, 
passes it to the assignee, at the time of the assignment, 
and will have priority over subsequent lienors; provided 
it is not in conflict with some positive or customary law 
of the state where the property may be located. 

It is admitted in this case that the assignment laws 
of Kansas and Missouri are substantially similar. That 
the assignment under consideration would be valid if 
made in this state. It also appears that the attaching 
creditor can claim no preference over the general cred- 
itors in point of merit. We must, therefore, hold that 
the assignee will take the property in preference to the 
attaching creditor, and there is nothing in the law nor in 
inter-state comity which would justify the courts of this 
state in holding otherwise. The judgment below is, 
therefore, affirmed. All concur. 
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ELuis v. THE Missourt PacrFic Rambway CoMPANy, 
Apellant. 


Railroads: KILLING STOCK: DOUBLE DAMAGES: JURISDICTION. Where 
the statement, in an action before a justice of the peace against a 
railroad for double damages for killing stock, alleges thatthe killing 
occurred in a township other than the one in which the action is 
brought and does not aver that the two townships adjoin, and the 
evidence, also, fails toshow that they adjoin, a demurrer to the evi- 
dence should be sustained. 


Appeal from Vernon Circuit Court.—Hon. Cuas. G. 
Burton, Judge. 


REVERSED. 
Smith & Krauthoff with T. J. Portis, for appellant. 


Under the statute, this action could only be brought 
before a justice of the peace of the township in which the 
injuries sued for happened, or some adjoining township. 
Rev. Stat., § 2839. The petition alleges the killing to 
have occurred in Washington township, and the suit was 
brought before a justice of the peace of Center township, 
and there is no allegation that the latter adjoins the 
former, nor is this allegation supplied by any recital of 
record. The jurisdiction of the justice not being made 
to appear, the motion to dismiss ought to have been sus- 
tained. Haggard v. Railroad Co., 63 Mo. 302; Hans- 
berger v. Pacific R. R., 43 Mo. 196; ba v. Railroad Co., 
45 Mo. 469; Barnett v. Railroad Co., 68 Mo. 56. And 
in the absence of evidence showing that these townships 
adjoined each other, the demurrer to the plaintiff’s evi- 
dence ought to have been given. Mitchell v. Mo. Pac. 
Ry. Co., 82 Mo. 106. 


Scott & Hoss for respondent. 


The two townships adjoin and by express wording” 
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of the statute the justice had jurisdiction to try the case 
and the mere omission to state in the petition that the 
townships adjoined could not affect the jurisdiction of 
the court. And if any defect did exist it was cured by 
verdict. The statute gives justices of the peace juris- 
diction in ordinary civil actions over the persons of 
defendants residing in their own or adjoining townships 
and it is not necessary to allege that the township in 
which defendant resides is the same or adjoins that in 
which suit is brought. /itterling v. R. R., 79 Mo. 504. 


Ewrne, C.—The plaintiff commenced this action 
before H. P. Mobley, a justice of the peace of Center 
township in Vernon county, to recover double damages 
under section 809, Rev. Stat., for certain stock, all 
alleged to have been killed by the defendant in Wash- 
ington township, in said county. There is no allegation 
that Washington township adjoins Center. The plain- 
tiff recovered judgment before the justice, from which 
the defendant appealed to the circuit court, where it 
filed a motion to dismiss the cause, alleging that ‘‘the 
court before whom this suit was brought did not have, 
nor has this court, any jurisdiction either of the person 
of defendant or the subject matter of said suit.’? This 
motion was overruled. Defendant objected to the intro- 
duction of any evidence under the petition, which was 
overruled and the plaintiff thereupon introduced evi- 
dence tending to establish all the facts therein alleged. 
The defendant demurred to this evidence. The verdict 
was for the plaintiff and a jndgment was rendered in his 
favor for double the amount found. 

The only question is, as to the action of the court 
below in overruling defendant’s demurrer to the evi- 
dence, which it is insisted is error, because of the want 
of jurisdiction, the statement being for stock killed in 
Washington township, and the trial in Center township. 
There was no allegation nor evidence offered tending to 
show that .these two townships are adjoining. The 
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statute provides that: ‘‘Any action against a railroad 
company for killing or injuring horses, mules, cattle or 
other animals, shall be brought before a justice of the 
peace of the township in which the injury happened, or 
any adjoining township.” Sec. 2839, R. 8. 1879. In the 
case at bar the suit is brought in Center township, Ver- 
non county ; the statement of the cause of action in each 
of the five counts avers that the killing and injury 
occurred in Washington township. There is no allega- 
tion that Center and Washington townships adjoin. There 
is no evidence in the bill of exceptions which shows or 
tends to show that these townships are adjoining. It is 
necessary in such cases to aver and prove that the injury 
occurred in one township, and that the one in which the 
suit is commenced is an adjoining township thereto. This 
was not done in this case and the defendant’s demurrer 
ought to have been sustained. Mitchell v. Mo. Pac. 
Ry., 82 Mo. 106. 

The judgment below is, therefore, reversed and the 
case remanded. All concur. 





THE STATE ex rel. CuRisty 0. DoNEGAN, Appellant. 


1. Partnership: ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. 
The administrator of a partnership estate, like other administra- 
tors, is required to publish notice of final settlement. 


2. Final Settlement: Want oF Notice. A final settlement of a 
partnership estate, made without notice, has not the effect of a 
judgment, and is, like an annual settlement, open to review. 


8. Order of Distribution: sURETIEs. A judgment and order of 
distribution made on such a settlement is conclusive upon the ad- 
ministrator’s surcties as to the amount due by the administrator. 





A judgment rendered in the circuit court against the 
sureties, upon an order of distribution made upon such a settlement, 
can not be collaterally attacked. 

5. Judgment, when not collaterally assailable. A judgment 
rendered by a court having jurisdiction of the parties and of the 
subject matter, can not be collaterally attacked. 
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6. Partnership Administrator: GROCERIES FURNISHED WIDOW OF 
DECEASED. A partnership administrator is not entitled to an allow- 
ance against the estate of his deceased partner for groceries 
furnished the latter’s widow and administratrix.* 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
James Taussig for appellant. 


Wm. B. Thompson and Madill & Ralston for re- 
spondent. 


Norton, J.—This cause is before us on the appeal of 
defendant from the judgment of the St. Louis court of 
appeals reversing the judgment of the circuit court of 
the city of St. Louis. Though not having had the benefit 
nor enjoyed the pleasure of hearing the oral argument, a 
thorough examination of the briefs of counsel and points 
involved in conjunction with my associates who did have 
the benefit of it, has convinced us all, except Judge 
Hough who is absent, that the judgment of the court of 
appeals is sustained, both on principle and authority ; and, 
for the reasons given and the grounds stated in the opin- 
ion delivered by Judge Bakewell and reported in 12 Mo. 
App. 190, the judgment of the court of appeals reversing 
the judgment of the circuit court, and remanding the 
cause is hereby affirmed, in which all concur. We have 
not deemed it necessary to re-discuss the questions consid- 
ered in the opinion, as such discussion would bring us to 
the conclusions therein announced ; but in support of the 
position taken in the opinion that a judgment rendered 
by a court having jurisdiction of the parties and subject 
matter can not be collaterally assailed add the following 
authority: Gray v. Bowles, 74 Mo. 419. And in support 
of the position taken sustaining the circuit court in re- 
fusing to allow defendant credit for the receipt which 





® These syllabiare taken from 12 Mo. App. 190. 
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Mrs. Christy, the administratrix, had executed to Ryan 
for groceries delivered to her on her private account, add 
the following authority: State ex rel. Smith v. Leslie et 
al., ante, p. 60. 





Evans, Administrator, Appellant, v. HALLECK et al. 


Administrator: SUBROGATION. An administrator who voluntarily 
pays a debt of the estate, secured by a deed of trust and not pro- 
bated, under the mistaken belief that the personal assets of the es- 
tate were sufficient to reimburse him, will not be subrogated to the 
rights of the creditor in the trust deed. 


Appeal from Mercer Circuit Court.—Hon. G. D. Bur- 
GEss, Judge. 


AFFIRMED. 
Hyde & Orton for appellant. 


(1) The plaintiff is entitled to be subrogated to the 
rights of the holder of the mortgage note. He paid the 
money as administrator under mistake of fact and is en- 
titled to therelief asked. 1 Story Eq. Jur. (8th Ed.) sec. 
90. (2) It was the duty of the administrator, if the assets 
were sufficient, to pay off the mortgage debt. Creed v. 
Myer, 64 Til. 495. (8) In case of payment to a creditor 
of more than the share of such creditor, the administra- 
tor can recover it back in his administrative capacity. 
4 Gray 519; 17 Mass. 317. (4) The payment by the admin- 
istrator was not officious. It was not the act of a stranger 
for the purpose of making the defendants his debtors. 
Williams v. Williams, 2 Dev. Eq. (N. C.) 69; Zrumbo 
o. Torreng, 3 T. B. Monroe 284; S. C. 16 Amer. Dec. 
103. . : 


George Hall for respondents. 


The amended petition did not state a cause of action. 
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Jones v. Bragg, 33 Mo. 337; Wolf v. Walters, 56 Mo. 
292; Turner v. Faucett, 6 Ired. (N. C.) 549; Skinner v. 
Budd, 14. N. J. Eq. 234; Sweeney v. Mallory, 62 Mo. 
485; Beckmann v. Meyers, 75 Mo. 333. Itis only in cases 
where the person that pays the debt of another stands in 
the relation of a surety, or is compelled to pay to protect 
his own interest; or in virtue of legal process; or at the 
debtor’s instance that equity will subrogate him to the 
rights of the creditors. Richmond v. Morrison, 15 Ind. 
134; Wilson v. Brown, 13 N. J. Eq. 277; Godsden »v. 
Brown, Spears 8. C. Chancery Rep. 37; Oliver v. Bragg, 
15 La. Ann. 402; Succession of Vergin, 18 La. Ann. 42; 
Sandfond v. McLon, 3 Paige (N. Y.) 117; Hough »v. In- 
surance Co., 57 Ill. 319; Young v. Morgan, 7 Reporter 
334; Kelly vo. Kelly, 19 Cen. Law Journal, p. 38, § 35. 
But suppose plaintiff could be subjected to the rights of 
Thomas, the creditor, he must take security as he finds it 
at the time he made his application. Logan v. Mitchell, 
67 Mo. 524. 





Norton, J.—This case is before us on plaintiff’s ap- 
peal from the action of the circuit court in sustaining a 
demurrer to his petition and entering judgment thereon. 
The only question, therefore, presented is the sufficiency 
of the petition which, in substance, sets forth the follow- 
ing as the cause of action: That one Elisha W. Halleck 
died intestate in July, 1871, and at the time of his death 
was the owner in fee of certain lands described in the pe- 
tition; that said Halleck in his lifetime being indebted 
to one Thomas for the purpose of securing said indebted- 
ness in July, 1869, executed a deed of trust in which his 
wife joined conveying said land to a trustee and empow- 
ering him to sell the same in the event of the non-payment 
of the debt secured by the deed ; that after the death of 
said Halleck one F. W. Trowbridge administered on his 
estate and continued to act as administrator until April, 
1873, when he resigned after making settlement, where- 
upon plaintiff, Evans, was appointed administrator; that 
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on the 7th of February, 1874, the trustee in the deed of 
trust was about to sell the land under the power for the 
payment of a balance of about $400 due Thomas on the 
debt secured by the deed; that said debt or claim of 
Thomas had never been presented for allowance and 
classification ; that plaintiff for the purpose of preventing 
a sale of the land paid off the debt in various payments 
amounting in all to $412; and that such payments were 
made by him on the supposition that the assets of the 
estate in his hands were sufficient to pay said claim and 
all others which had been allowed against the estate ; 
that plaintiff was mistaken in this supposition and there 
still remained unpaid claims allowed in the fifth class 
amounting to $800 with ten per cent. interest from April, 
1873, and $341 of class six and that the assets of the estate 
remaining in the plaintiff’s hands applicable to said claims 
amounted to the sum of $334.92. 

It appears from the petition that the land of decedent 
was his homestead and as such descended to his wife and 
children subject only to the payment of the debt to 
Thomas secured by the deed of trust. On the above state 
of facts, plaintiff, having made the wife and children of 
decedent parties, prayed to be subrogated to the rights of 
Thomas under the trust deed and for a decree ordering 
the sale of the land to pay the sum paid by plaintiff to 
Thomas. The circuit court held, and we think properly, 
that this could not be done. The facts stated in the peti- 
tion show that plaintiff voluntarily paid the debt to 
Thomas with funds which under the law were alone ap-, 
plicable to the payment of debts against the estate which 
had been allowed and assigned to classes five andsix. Such 
payment was a misappropriation of the fund and, it being 
voluntarily made, the fact of his being.mistaken in the 
supposition that he had funds of the estate sufficient to 
justify him in doing so does not entitle him to the relief 
asked. He must be held to have made it at his own peril. 
Dullard v. Hardy, 47 Mo. 404; Garesche v. Priest, 78 
Mo. 127; Brown v. Fagan, 71 Mo. 563. 


—— >> 
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Ordinarily it is only when a person pays the debt of 
another at his instance, or is compelled to pay to protect 
his own, or stands in the relation of a surety that he will 
be subrogated to the rights of the creditor. Wilson »v. 
Brown, 13 N. J. Eq. 277. If the effect of the payment 
and satisfaction of the deed of trust had been to bring 
the land within the jurisdiction of the probate court to 
order the sale of it for the payment of debts allowed 
against the estate, the personal assets being insufficient, a 
different question would be presented and the authorities 
cited by appellant’s counsel would have some bearing. 
But such was not its effect for the land in no event could 
have been subjected to sale for the payment of the debts 
which had been allowed and classified. Judgment 
affirmed in which all concur. 





Witirams, Administrator, et al., v. PERKINS ef al., 
Appellants. 


1. Arbitration at Common Law: ARBITRATORS: WITNESSES. The 
arbitrators in a common law arbitration and award are not required 
to be sworn nor are the witnesses unless it isso ordered by the terms 
of the submission. 


2. Statutory Arbitration: WHEN NOT EXCLUSIVE OF COMMON LAW 
METHOD. Statutory arbitrations are not exclusive of the common 
law method unless expressly or impliedly so declared by the enact- 
ments authorizing them. 


8. Award, Validity of. The submission in this case held to be one 
at common law and the award was, therefore, not invalid because 
the arbitrators were not sworn, 


4. Witness, Competency of: DEATH OF ONE OF TWO ADVERSE PAR- 
TIES. While the fact that one of the adverse parties to the contract 
or cause of action sued on is dead does not, of itself, disqualify the 
opposing party as a witness, provided a surviving adverse party re- 
mains, yet if it appears that the contract or transaction upon which 
the suit is founded was, on the part of the survivors, effected solely 
by or through the deceased party the opposing party is disqualified 
as @ witness. 
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Appeal from Randolph Circuit Court.—Hon. G. H. 
BuRcKHARTT, Judge. 


AFFIRMED. 
B. T. Hardin for appellants. 


(1) The award rendered by the arbitrators was in- 
valid because the arbitrators were never sworn. The 
arbitrators, having failed to require the witness to testify 
under oath, and the necessity of an oath not having been 
waived by the defendant, the award is a nullity, and no 
action can be maintained upon it. Wolfe v. Hyatt, 76 
Mo. 156; Bridgman v. Bridgman, 23 Mo. 272. The ar- 
bitrators should have been sworn, and if they proceed to 
act without heing sworn, unless the parties waive such 
necessity, their award will be invalid. And their oath 
should be subscribed by them and filed and returned with 
their award. Rev. Stat., 1879, § 329, and cases there cited. 
(2) The defendant, C. J. Perkins, should have been per- 
mitted to testify. Although W. H. Williams was dead, 
there remained J. B. Davis, Sr., and J. B. Davis, Jr., 
parties on his side of the contract, who were competent 
witnesses. The case of Fulkerson v. Thornton, 68 Mo., 
468, is directly in point. The plaintiff, Williams, was 
not the sole contracting party with Perkins. The con- 
tract was made by W. H. Williams, J. B. Davis, Sr., and 
J. B. Davis, Jr., as one party, and C. J. Perkins and his 
bondsmen as the other. The Davises were still alive to 
testify, and Perkins should not have been excluded by 
the court. ‘‘Where one of two parties jointly bound by 
a contract is dead the adverse party is not thereby dis- 
qualified as a witness in an action upon the contract 
between himself and the survivor.”’ The statute does not 
apply in such cases and the court committed error in re- 
fusing to admit C. J. Perkins as a witness. 


H. 8S. Priest for respondents. 
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The submission was oral, and therefore not within the 
statutes, and the arbitrators were not 1eyuired to be 
sworn. Bridgeman v. Bridgeman, 23 Mo. 272; Hamlin 
v. Duke, 28 Mo. 166. Even if the submission was within 
the statutes the oath of the arbitrators was waived. 
Tucker v. Allen, 47 Mo. 488. Evenif the submission was 
within the statutes the finding of the arbitrators was good 
as an account stated. The parties had agreed to all the 
work of the arbitrators except casting up the figures. 1 
Chitty Pld’ng (16 Am. Ed.) 122; 2 Chitty Pld’ng (16 
Am. Ed.) 63; Phillips v. Couch, 66 Mo. 219. The appel- 
lants, in order to avail themselves of the exclusion of 
Perkins as a witness as a ground of reversal, should have 
stated what they proposed to prove by him. Without 
such information this court cannot say that his evidence 
was material or that appellants suffered any harm by its 
exclusion. Jackson v. Hardin, ante, p. 175. The exclu- 
sion of Perkins was right. The party with whom the 
transaction was had on his part was dead and the reason 
of the rule applied. The answer constitutes no defence 
to the action and it is fair to presume that Perkins could 
not swear to more than his answer contained. Therefore, 
his exclusion was not prejudicial. Squires v. Anderson, 
54 Mo. 193; Mitchell v. Curren, 1 Mo. App. 453; Neely 
v. Buford, 65 Mo. 448. By agreement of the parties in 
the submission the decision of Martin and Rothwell was 
to be final. The condition of the bond sued on also is: 
‘That if C. J. Perkins shall and will submit to and carry 
out the finding as rendered by said G. F. Rothwell and 
W. A. Martin.’’ Under such a submission and such a 
condition in the bond appellants’ redress if they suffered 
any wrong at the hands of Rothwell and Martin is a suit 
against them. Leech v. Caldwell, 5 Am. Law Reg. (N. 
S.) 280. The judgment upon the pleadings and under the 
evidence is for the right party. 


Martin, C.—This action is founded on a bond exe- 
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cuted by the defendants to insure the keeping and 
performance of an award of arbitrators. The bond sued 
on reads as follows: 

‘**Know all men by these presents: That we, C. J. 
Perkins, as principal, and W. H. Perkins, as securities, 
do hereby acknowledge ourselves indebted to W. H. Wil- 
liams, J. B. Davis, Sr., and J. B. Davis, Jr., in the sum 
of five thousand dollars, to be levied of our goods, chat- 
tels, lands and tenements, for the payment of which we 
hereby bind ourselves, our administrators, executors and 
assigns, signed with our hands, sealed with our seals, this 
3d day of April, 1874. 

**The conditions of this obligation are such that, 
whereas W. H. Williams, C. J. Perkins, J. B. Davis, Sr., 
and J. B. Davis, Jr., have heretofore been in partnership 
trading in mules and horses to the south, in which the 
said W. H. Williams, J. B. Davis, Sr., J. B. Davis, Jr., 
were half owners; and, whereas, C. J. Perkins, J. B. 
Davis, Sr., and W. H. Williams were partners buying and 
selling mules and horses to the south, in which Perkins own- 
ed one-half, and Davisand Williams the other half; and, 
whereas, they have this day submitted both their partner- 
ship affairs to G. F. Rothwell and W. A. Martin for 
settlement; now, therefore, if the said C. J. Perkins shall 
and will submit to and carry out the finding as rendered 
by said G. F. Rothwell and W. A. Martin in both said 
partnerships, and refund and pay over to said W. H. 
Williams, J. B. Davis, Sr., and J. B. Davis, Jr., in the 
first partnership, and to Williams and Davis in the last 
named partnership, all sums of money received or 
found to have been received by said C. J. Perkins, and 
not due to him in either case paid out by him on the 
legitimate debts of the partnership, or either of them, 
and also pay all his part of the debts yet due and owing 
by said copartnership, or either of them, which he onght 
to pay, as shown by the finding of said Rothwell and 
Martin, then this obligation to be void, otherwise to re- 
main in full force and virtue in law. 
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‘* Witness our hands and seals the day and date above 
written. 


C. J. PERKINS, 
W. H. Perxrys, 

[SEAL] Bren HArpD1y, 

his 
D. H. ® OsBpourn, 
mark. 

Attest : W. N. Ruruerrorp.”’ 

Itis alleged in the petition that the arbitrators, by their 
written award, found that C. J. Perkins was indebted on 
account of the first partnership mentioned in the bond, 
in the sum of $16.88, and on account of the second, in 
the sum of $1140.82}. It is further alleged that J. B. 
Davis, Jr., had assigned his interest in the first mentioned 
partnership to the other plaintiffs. Judgment is asked 
for these respective sums in separate counts—two apply- 
ing to each item, one of which is founded on the award 
as such, and the other on an account stated. The trial 
resulted in a verdict and judgment for plaintiffs for the 
sums sued for on the respective counts, which, in the ag- 
gregate with interest, amounted to $1,654.75, from which 
the defendants appeal. 

Only two questions have been presented to us for de- 
termination in the briefs and arguments of counsel: Ist, 
is the award void because the arbitrators were not sworn 
as required by statute? 2nd, did the court commit re- 
versible error in excluding the defendant, C. J. Perkins, 
from the witness stand ? 

According to the common law which approved, without 
perhaps encouraging a settlement of civil controversies 
by arbitration, the arbitrators selected by the parties were 
not required to be sworn. Mahan v. Berry, 5 Mo. 21; 
Bradstreet v. Erskine, 50 Maine 407; Daggy v. Cron- 
nelly, 20 Ind. 474. Neither were witnesses required to 
be sworn who testified before them unless it was so ordered 
by the terms of the submission. A settlement by arbi- 
tration was regarded as an informal composition of 
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differences between citizens, outside of all forms and sol- 
emnities incident to judicial proceedings. It is apparent 
that a tribunal of such a character is subject to serious 
abuse. Accordingly, we find in many of the states as 
well as our own, statutes which aim to provide an im- 
proved method of arbitration containing safeguards 
against abuse, and making awards more effective. Such 
statutory arbitrations are not exclusive of the common 
law method, unless expressly or impliedly so declared by 
the enactments authorizing them. The statutory and 
common law methods of arbitration are distinct and con- 
current remedies aiming at the same result. In the 
construction placed upon our statute by the courts, it has 
been declared that a submission in writing is an indis- 
pensable requisite to a statutory arbitration and award. 
Bridgman v. Bridgman, 23 Mo. 272; Hamlin v. Duke, 
28 Mo. 166. At common law neither the submission nor 
award were required to be in writing, unless they related 
to matters required by law to be evidenced in writing. 
Walters v. Morgan, 2 Cox 369; McMullen v. Mayo, 8 
Smed. & M. 298. 

In order to impeach the award in this case for failure 
of the arbitrators to qualify by taking an oath, it is in- 
cumbent on the defendant to bring the award within the 
purview of the statute governing statutory arbitrations, 
by showing that it is an award in pursuance of a sub- 
mission by the parties in writing. He endeavors to do 
this by calling attention to the bond sued on. In respect 
to this paper it will be observed that it is signed by only 
one of the parties. The signatures of the plaintiffs are 
wanting. Now, while at common law, such a paper 
might be binding upon the party signing it, and possibly 
upon the parties mentioned in it who have accepted it or 
acted under it, I feel satisfied that it is not such a paper 
as can fulfill the requirement of our statute in its defini- 
tion of a submission by the parties in writing, under sec- 
tion 327, Revised Statutes, 1879. It would seem from the 
language of the section that the submission contemplated 
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. therein is a submission signed by both parties or by their 
authorized agents, It is claimed, however, in the argu- 
ment before us that the plaintiff signed a paper similar to 
this one in all respects, except that it contained the obli- 
gatory undertaking of the plaintiffs instead of the defend- 
ant to abide the award. An allusion to some such paper 
is to be found in the answer. But as all new matter 
therein is denied by the reply, the fact is not admitted of 
record. No such paper was given in evidence or included 
in the bill of exceptions ; and, therefore, none is properly 
before us for examination or construction. 

I will take the responsibility of adding here that, had 
such a paper been submitted in evidence, the two instru- 
ments together would not, in my opinion, have constituted 
a written submission controlling the subsequent arbitra- 
tion and award for the reasons following: 1st. The recital 
in each instrument of this language, viz: ‘‘ And, whereas, 
they have this day submitted both their partnership af- 
fairs to G. F. Rothwell and W. A. Martin for settlement,”’ 
evidently refers to a submission previous to the execution 
of the instrument and outside of it. 2nd. The two papers 
on their face purport to be the separate bonds of the re- 
spective parties to abide the results of an arbitration, and 
their import to that effect is not changed by recitals re- 
lating to the partnerships and the submission by the 
parties which are in the nature of proper inducements to 
the bonds. 

The exclusion of defendant, Perkins, from the wit- 
ness stand cannot be supported by the decisions of this 
court. The fact that one of the adverse parties to the 
contract or cause of action sued on is dead, does not, of 
itself, disqualify the opposing party as a witness, pro- 
vided a surviving adverse party remains, as in this case. 
Fulkerson v. Thornton, 68 Mo. 468; Amonett v. Monta- 
gue, 75 Mo. 43; Nugent v. Curran, 77 Mo. 323. From 
a prima facie standpoint, Perkins was a competent wit- 
ness. If, however, it should appear that the contract or 
transaction upon which the suit is founded, was, on the 

VoL. 88—25 
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part of the survivors, effected solely by or through the 
deceased party, the opposing party is disqualified as a 
witness. This I understand to be a limitation of the doc- 
trine announced in Fulkerson v. Thornton as recently 
approved by this court. Butts vo. Phelps, 79 Mo. 302; 
Stanton v. Ryan, 41 Mo. 510. But weare of the opinion 
that the defendants could not have been prejudiced by 
this action of the court. The exception to it, taken at 
the time, does not indicate what was sought to be proved 
by him. Jackson v. Hardin, ante, p. 175. Assuming, 
in the absence of such indication, that if permitted to 
testify he would have supported the material averments 
of his answer, our view of the action of the court re- 
mainsunchanged. Thesubstantial facts therein pleaded 
tend only to an impeachment of the award as a statutory 
one by showing that the necessary steps incident to the 
conduct of a statutory arbitration are wanting. He could 
not have been called to prove a written submission out- 
side of the bonds of the parties, because it is alleged in 
the answer that no such submission was made. 

If the answer had been framed with the view of set- 
ting aside and vacating the award for fraud, serious 
mistake of fact, gross misconduct or corruption of the 
arbitrators, some of the allegations scattered through 
the answer might be regarded as pertinent to such an is- 
sue. But considering that the award is valid as a common 
law award, and that the answer is wanting in the sub- 
stantive averments essential in a proceeding to vacate and 
overthrow it, they must be treated as immaterial. In 
pursuance of these views the judgment is affirmed. All 
concur. 





TayLor v. THE St. Lovurs, Iron Mountain & SOUTHERN 
RatLtway Company, Appellant. 


1. Negligence: RAILROADS: KILLING stock. In a common law 
action against a railroad for negligently running over and killing 
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plaintiff's cattle on a highway crossing, the evidence tended to show 
that the cattle were killed by defendant’s train at the crossing, that 
the servants of defendant having the management of the train failed 
to ring the bell or to blow the whistle as itapproached the crossing, 
that the cattle had freely approached the crossing a short time be- 
fore the train arrived, and that there was nothing in their con- 
dition or situation to prevent them from escaping the train, if 
the required signals had been given. Held that these facts made 
out a prima facie case for plaintiff and a demurrer to the evidence 
by defendant was properly overruled. 


Railroads: RATE OF SPEED: JURY. Whether or not the rate of 
speed at which a train is run is so excessive and reckless as to con- 
stitute negligence is a question for the jury. 


Evidence: RES GESTAE. Evidence as to the rate of speed of the 
train in cases like this one is pertinent to the issue. It is usually 
admitted as part of the res gestae, its effect being controlled by 
proper instructions. 


Appeal from St. Francois Circuit Court.—Hon. J. H. 
NICHOLSON, Judge. 


AFFIRMED. 
Thos. J. Portis for appellant. 


The defendant’s demurrer to the evidence should 
have been sustained. The facts of this case bring it with- 
in the rule announced in Braxton v. R. R., 77 Mo. 455. 


No brief for respondent. 


Martin, C.—This is acommon law action against the 
defendant for negligently running over and killing a cow 
and a heifer belonging to plaintiff on the 13th of Octo- 
ber, 1879, at a highway crossing. It was commenced 
before a justice of a peace, thence taken by appeal to the 
circuit court in which a verdict and judgment in favor of 
plaintiff were rendered in the sum of $30, from which the 
defendant appeals. At the close of the plaintiff’s 
“ase the court overruled a demurrer to the evidence. 
The defendant submitted no evidence. The only 
question presented to us for determination in the 
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abstract and brief of defendant is, whether the evidence 
was sufficient to justify the court in permitting the issues 
to go to the jury. To dispose of this question it will be 
necessary to rehearse the evidence bearing upon the 
liability of defendant. 

William R. Cloud testified: ‘‘ Know the plaintiff 
who lived on October 13, 1878, right where the railroad 
crosses Caledonia road ; Know the cattle described in the 
complaint; they were her’s; they were knocked off the 
railroad on October 13, 1878; one was killed and the 
other died from the injuries; this was at night; I was 
awake at the time—between one and two o’clock; was 
giving medicine to my daughter and bound to be awake 
at that time; it was a passenger train that killed them ; 
saw the cattle the morning before; next morning saw 
one of them on the left side of the road and the other on 
the right—not far off from the Caledonia road ; the fence 
where the cattle-guard was broken was on the right side of 
the track; from every appearance, they were standing 
or lying close to the cattle-guard when they were struck ; 
have lived near the road for twelve months; that night 
the train was faster than I ever heard before; it went 
like a dart; I never saw it.”’ 

The defendant objected to the evidence concerning 
the speed of train because excessively fast running is not 
averred in the petition and no rate of speed, however 
great, constitutes negligence, which objections were over- 
ruled, and it excepted. 

The plaintiff then asked: ‘‘ Was a bell rung or 
whistle blown before approaching the crossing?”’ To 
which the defendant objected because this was not 
-alleged asa ground of action and was immaterial, etc., 
which objections the court overruled, and the defendant 
excepted. The witness answered: ‘‘Could have heard 
the bell if it had been rung or heard the whistle if had 
blown; don’t expect the train passed there at night 
while I lived there but what I heard it; this night I 
heard no bell or whistle. The cow was worth $20 and the 
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heifer $10; I don’t know the usual rate of trains; I 
have an idea of the speed of the night express; it was 
running faster that night than I ever heard it; the cow 
was knocked off between thirty and fifty feet from the 
cattle-guard. There were two or three places where she 
struck the ties leaving hair on them. She was left some 
five or six feet from the track when thrown off the track. 
The other was knocked about one-half as far as the cow. 
She didn’t stop on the way. It was a light night. Heard 
the cattle come up about one o’clock in the night. This 
occurred about two o’clock. I heard the train at Lough- 
boro. When the train came to the bridge it seemed to 
be coming very fast, and when it crossed the bridge I 
knew it was faster than usual. This wasa public road 
leading from Farmington to Caledonia.”’ 

Cross-ecamined: ‘‘My house was on the side of the 
railroad on this side between 30 and 60 feet from the 
railroad; don’t live there now; had been living there 
about 12 months. Heard the cars pass nearly every 
night; always heard them when they rung the bell or 
whistled. Train always woke me up. Had been up at 
12 o'clock. I did not then lie down for the purpose 
of sleeping. I thought at the time they were going faster 
than usual. It was on time. Don’t think they ever 
passed me without waking me. Could sometimes hear 
trains at a greater distance; a train running does not 
make more noise than its bell. I have heard the cars 
running on the road when I was in town and could not 
hear the bell at such time. When the bell did ring I 
heard it. I didn’t know the cattle were on the track, was 
not listening particularly for the bell that night. There 
was sign on the fence made by the cattle knocked 
against it. They were knocked through the cattle- 
guard.”’ 

Benjamin Brown, a laborer on the road, testified 
that he saw the carcasses before they were hauled off by 
the section boss: ‘‘ When I saw them one was lying on the 
left and the other on the right of the railroad. About 
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one-half panel of fence was knocked down where heifer 
was found. The cow was lying about 50 feet from the 
crossing, and the other about 25 feet.’’ This with some 
evidence relating to the value of the animals killed con- 
stituted all that was submitted in the case. 

I do not think the court erred in allowing the case 
to go to the jury on this evidence. It tended to prove 
that the cattle were killed by the defendant's train at 
the crossing. It, also, tended to prove that the servants 
of defendant, managing the train, failed to ring the bell or 
blow the whistle, as it approached the crossing. It also ap- 
pears from the evidence that the cattle had freely approach- 
ed the crossing a short time before the train arrived. And 
as the night was light, there was evidently nothing in the 
condition or situation of the cattle to prevent them from 
escaping the train if the required signals had been given. 
These facts make a prima facie case, under the decisions 
of this court, and it was incumbent on the defendant to 
rebut it by competent evidence, if possible. Such evi- 
dence is presumably within the control of defendant if it 
has any existence at all. Turner v. R. R., 78 Mo, 578; 
Kendig v. R. R., 79 Mo. 207. 

The objection to the evidence relating to the rate of 
speed has not been considered in the briefs of counsel, 
the defendant contending only that an unusual rate of 
speed is not negligence per se. While it may be true 
that an unusual rate of speed is not negligence per se, it 
has never been held by this court that a train may not be 
run at such an excessive and reckless rate of speed as to 
constitute negligence. Whether the rate of speed at 
which a train is run, at any particular time, is of this 
character, is a question for the jury, from the evi- 
dence bearing upon the rate at which it was actually run. 
The evidence in this case was pertinent to the issue, and 
was properly admitted. It has usually been admitted in 
this class of cases asa part of the res gestae, its effect 
being controlled by proper instructions. Maher v. R. R., 
64 Mo. 267; Bell vo. R. R., 72 Mo. 50; Wallace v. R. R., 
74 Mo. 594; Powell v. R. R., 76 Mo. 80. 
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There being no error in the exceptions argued by 
counsel, the judgment is affirmed. All concur. Hough, 
C. J., absent. 











BRICKER V. THE Missourt Pactric Rainway ComMPANny, 
Appellant. 


1. Pleading: SEVERAL counts. When a pleader includes in his state- 
ment or petition several distinct causes of action, it is unnecessary 
for him to repeat allegations which are applicable to them all. It is 
sufficient that such allegations refer to and are applicable to each 
count which might be defective without them. 

2. Several Counts: GENERAL VERDICT, WHEN IMPROPER. A general 
verdict for the plaintiff in such case is improper and this rule 
applies to cases tried in the circuit court on appeals from justices of 
the peace as well as to those originating in the circuit court. 


Appeal from Cass Circuit Court.—Hon. N. M. Gtvan, 
Judge. 


REVERSED. 
Robert Adams and G. N. Bowles for appellant. 


The statement filed with the justice and upon which 
this case was tried in the circuit court charges the killing 
and injury to cattle at one time and the killing of five 
hogs at different times upon which there was a general 
verdict and judgment. At the trial the defendant ob- 
jected to the introduction of any evidence, one of the 
grounds being that the statement charges four distinct 
and separate causes of action in one count, and again 
objected thereto by motion in arrest of judgment. The 
court erred in overruling the objection and the motion in 
arrest. Owens v. Hannibal & St. Joseph R. R., 58 Mo. 
386, and cases cited in the opinion of the court. Defend- 
ant’s second instruction should have been given. The 
only negligence imputed to defendant was a failure to 
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fence its track. The statute of this state did not require 
any person to fence against swine in any county in which 
it should be unlawful for the same to run at large. 
Sec. 12, Session Acts of 1879, page 160; Ry. Co. v. Lea, 
Kansas 353; Ry. Co. v. Landers, 24 Kansas 406; Ry. Co. 
v. Dyche, 28 Kansas 200; Ry. Co. v. Mossman, 30 Kan- 
sas 336. 


F. P. Wright for respondent. 


The statement is in the usual manner of stating sev- 
eral causes of action before justices of the peace and the 
verdict and judgment are, also, in the usual form. /Far- 
rellv. Union Trust Co., 77 Mo. 475. The case of Owens 
v. R. R., 58 Mo. 486, originated in the circuit court and 
is not applicable here. 


Martin, C.—This is an action for double damages un- 
der section 809, Revised Statutes, 1879, for injuring and kill- 
ing stock. Thesuit wascommenced before a justice of the 
peace, from whose decision it was appealed to the circuit 
court. The trial in said court resulted in a verdict for 
$91.66 in favor of plaintiff, upon which judgment was 
entered for double that amount. It is alleged in the 
statement of suit that on the 8th day of August, 1881, 
the defendant by its agents and servants while running a 
locomotive and train of cars over their road in Peculiar 
township ran against, struck and crippled and rendered 
worthless one milch cow and one steer, each of the value 
of $40, to the damage of plaintiff in the sum of $80. 

And that on the 5th day of November, 1881, the de- 
fendant by its agents, servants and employes, while run- 
ning a locomotive and train of cars over its road in Peculiar 
township, struck and killed two of plaintiff’s hogs 
of the value of $4 each, to plaintiff’s damage in the sum 
of $8. And that on the 7th day of December, 1881, the 
defendant by its agents, servants and employes, while 
running a locomotive and train of cars over their road in © 
Peculiar township, ran against, struck and killed three 
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of plaintiff’s hogs of the value of $5 each, to the damage 
of plaintiff in the sum of $15. The statement goes on to 
allege that said cow, steer and all of said hogs came upon 
said road where it passes through plaintiff’s enclosed 
tields and where there was no highway crossing; and 
that the defendant failed to maintain lawful fences at 
the points where they came on and were injured or 
killed, and that they were injured or killed as aforesaid 
by reason of defendant's failure to maintain lawful 
fences on the sides of its road. 

The defendant at the trial objected to the introduc- 
tion of any evidence for insufficiency of the statement 
and because it contained three distinct causes of action 
in one count. These objections were overruled and the 
trial before the jury resulted in the general verdict, as 
hereinbefore stated. The defendant then moved in 
arrest, stating, among other reasons, that a general ver- 
dict on the three distinct causes of action was erroneous 
and should be set aside. From the action of the court 
in overruling this motion it brings the case here on 
appeal. 

There are evidently three distinct causes of action 
included in this statement. The stock was not the same 
mentioned in the clauses describing the different injuries 
or losses. The action of defendant in running into and 
injuring or killing the stock on each of the three occa- 
sions constituted three distinct causes of action. These 
causes of action being of the same class can all be 
joined in one suit. The objection that they are not 
separately stated is not well taken. There is a distinct 
and separate statement of each accident or loss. When 
a pleader includes in his statement or petition several 
causes of action, it is unnecessary for him to repeat alle- 
gations which are applicable to them all. It is sufficient 
that such allegations refer to and are applicable to each 
count, which might be defective without them. But the 
court erred in accepting a general verdict on these dis- 
tinct causes of action. There should have been a separate 
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finding and assessment of damages on each. In no other 
way can the defendant be advised of the amount of his 
liability on each cause. An observance of this rule is 
invariably enforced in this court, when an objection to its 
breach has been properly saved in the record, as appears 
in this case. Mooney v. Kennett, 19 Mo. 551; Clark's 
Adm’r v. R. R., 36 Mo. 215; Pitts v. Fugate, 41 Mo. 
405 ; Collins v. Dulle, 45 Mo. 269; Bigelow v. R. R., 48 
Mo. 510; Owens v. R. R., 58 Mo. 386. I may add here, that 
although this suit was commenced before a justice it was 
finally tried in the circuit court, and that the reason for 
adhering to the rule in cases appealed from justices’ 
courts is quite as cogent as in cases originally commenced 
in the circuit court. 

The law whieh permits a joinder of causes in one suit 
before a justice implies that each cause shall be so stated 
as to indicate that it is a distinct and separate cause of 
action. Rev. Stat. 1879, secs. 2850, 2851, 2855, 2984. 
The statement need not be as formal as in the circuit 
court. But when a statement including distinct causes 
of action comes on for trial in the latter court, the rule 
relating to a separate finding and assessment of damages 
must be observed as in other cases. The possible fact 
that the distinct causes are not separately stated, will 
not relieve the court of error in permitting a general 
finding and assessment of damages. If, in this case, the 
verdict had been for defendant there would have been no 
error. The verdict would have been divested of the 
embarrassment arising from the amount of damages. 
When a verdict of “‘ guilty’? without anything more is a 
sufficient finding, it may cover several causes of action. 

For the error in the general assessment of damages 
the judgment is reversed and the cause remanded. All 
concur. 
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THE Strate ex rel. Brown, Collector, v. Tuk WABASH, 
Sr. Louis & Pactric Rattway Company, Appellant. 


Railroads: SCHOOL TAXES. School taxes under the revenue law of 
this state (R. 8., sec. 6880) cannot be levied on railroad property for 
building houses, or for paying part indebtedness. Such levy can be 
made only for school purposes proper. 


Appeal from Montgomery Circuit Court.—Hon. ELA 
Rosrnson, Judge. 


REVERSED. 
George S. Grover for appellant. 


(1) It was a fatal error to unite school and building 
purposes in one levy, as they are wholly separate and 
distinct under both the constitution and statutes of Mis- 
souri. (2) By the method of distribution provided in R. 
S., sec. 6880, the tax in question when collected became 
apart of the public school fund and could not be issued 
for building purposes or for paying off existing indebt- 
edness. (3) Taxes cannot be levied for one purpose and 
applied after collection to other wholly separate and dis- 
tinct purposes. 


Macfarlane & Trimble also for appellant. 
John M. Barker for respondent. 


It was no error to unite school and building purposes 
in one levy because such union was made for the purpose 
only of calculation and ascertaining the aggregate amount 
of taxes to be paid by appellant. This method is necessary 
because the railway companies are required to pay taxes 
to all the school districts in the county instead of to 
such districts only through which the road passes, and 
itis the only method provided by the law. As to the 
apportionment of the taxes, see 78 Mo. 596. 
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Henry, J.—This is an action under sec. 6880 of the 
Revised Statutes of Missouri to recover of the defendant 
(appellant here) the sum of $1242.14, taxes for 1878 and 
1879, alleged to have been assessed and levied for those 
years, upon defendant’s property in Montgomery county. 
The petition is in the statutory form, and the answer a 
general denial. 

Before the trial of the cause, all of said taxes were 
paid, except $795.34, which appellant contends is in ex- 
cess of the amount. for which it was legally liable, and 
the question to be determined is whether levies for build- 
ing school houses and for past indebtedness could, under 
section 6880, be included in computing the average 
rate of taxation for school purposes to be levied upon 
defendant’s road-bed, rolling stock and movable property 
in said county for said years. The trial court held the 
affirmative of this proposition and found for plaintiff 
and rendered judgment accordingly, from which this 
appeal is prosecuted. 

The material portion of section 6880 of said statute, 
is as follows: 

‘** Section 6880. For the purpose of levying school 
taxes in the several counties on the road-bed, rolling 
stock and movable property of railroads in this state, the 
several county courts shall ascertain from the returns in 
the office of the clerk of the county court, the average 
rate of taxation levied for school purposes by the several 
local school boards or authorities of the several school 
districts throughout the county. Such average rate 
shall be ascertained by adding together the local rates of 
the several school districts in the county and dividing 
the sum thus obtained by the whole number of districts, 
and shall cause to be charged to the said railroad com- 
panies, school taxes at said average rate on the propor- 
tionate value of said railroad property so certified to the 
county court by the state auditor under the provisions of 
this article ;.and the said clerk shall apportion the said 
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school taxes so levied and collected among all the school 
districts in his county in proportion to the enumeration 
returns of each district. * * *” 

The plaintiff contends that all taxes relating to 
schools, school buildings and indebtedness on account of 
schools and school buildings are taxes for school purposes 
and but for the constitutional classification of these dif- 
ferent taxes into taxes for school purposes, taxes for the 
purpose of erecting public buildings and taxes to pay an 
existing indebtedness there would be plausibility in the 
argument. But section 11 of art. 10 of the constitution 
provides that: 

‘*For school purposes in districts the annual rate on 
property shall not exceed forty cents on the hundred 
dollars valuation ; provided, the aforesaid annual rates 
for school purposes may be increased in districts formed 
of cities and towns to an amount not to exceed one 
dollar on the hundred dollars valuation; and in other 
districts to an amount not to exceed sixty-five cents on 
the hundred dollars valuation, on the condition that the 
majority of voters who are taxpayers voting at an elec- 
tion held to decide the question, vote for said increase. 
For the purpose of erecting public buildings in counties, 
cities or school districts the rate of taxation herein 
limited may be increased when the vote for such increase, 
and the purpose for which it is intended shall have been 
submitted to a vote of the people, and two-thirds of the 
qualified voters of such county, city or school district 
voting at such election shall vote therefor.’’ 

The annual rate for school purposes may be increased 
if a majority of voters who are taxpayers, voting at an 
election held to decide that question, vote for said in- 
crease. The rate of taxation for the purpose of erecting 
public buildings in school districts, may be increased if 
two-thirds of the qualified voters of such school district 
voting at such election shall vote therefor; and by section 
12, art. 10: ““No * * * school district * * * 
shall be allowed to become indebted in any manner or 
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for any purpose to an amount exceeding in any year the 
income and revenue provided for such year, without the 
assent of two-thirds of the voters thereof voting at an elec- 
tion to be held for that purpose.’”’ Section 7073, Revised 
Statutes, declares: ‘‘ That all moneys arising from taxa- 
tion shall be paid out only for the purposes for which 
they were levied and collected.’”’ Money raised by taxa- 
tion for school purposes could not be used in the erection 
of school buildings ; money raised by taxation to pay an 
existing indebtedness could not legally be applied either 
to the erection of school edifices, or to the payment of 
teachers’ wages or other expenses of conducting a school. 
The qualifications of voters who are entitled to vote on 
the several propositions to increase the rate of taxation 
for school purposes and for building purposes, and to 
pay an existing indebtedness are different, and nearly 
-every section of the statute preserves the distinction be- 
tween these different funds. 

The legislature has not subjected the property of 
‘railroad companies to taxation for any other than ‘‘ school 
purposes”’ proper. Why not, is not a question we are to 
consider. The argument that ‘“‘if the term ‘school pur- 
poses’ does not contemplate building or indebtedness 
levies, then railway companies will escape payment of a 
large tax which must be paid by every other taxpayer,”’ 
is one that might be more properly addressed to the leg- 
islature than to this court. If by an oversight the Gen- 
eral Assembly, in its revenue legislation, omits from the 
list of taxable property any property subject to taxation, 
would it be insisted that this court should, nevertheless, 
hold it assessable for taxation? It has no legislative 
functions and can impose no tax. In this case the rates 
of taxation for school purposes and building purposes 
and past indebtedness in each township were included in 
computing the average rate of taxation for school pur- 
poses to be levied upon defendant’s property which was 
taxable for that purpose. This was erroneous and the 
trial court having tried and determined the cause on that 
theory its judgment is reversed. All concur. 
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Hvurr, Appellant, v. Morron. 


Judgment: SATISFACTION: RELEASE. A quit-claim deed by the owner 
of a judgment purporting to release to the judgment debtor the lien 
of the judgment on land described in the deed does not satisfy said 
judgment so as to avoid a sale thereunder to a purchaser without 
notice, actual or constructive, of the release. 


Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


REVERSED. 
W. W. Wood and J. J. Cockrell for appellant. 


(1) The release not being a satisfaction in full of the 
judgment did not destroy the power to issue execution 
and sell the property of the judgment debtor, for the 
reason that a sale under a satisfied judgment is void 
only for lack of power to issue execution thereon. 
MeClure vo. Logan, 59 Mo. 234; Durette v. Briggs, 47 
Mo. 361. (2) The land in controversy having been 
omitted from the record of the lease, that record could 
impart no constructive notice, and hence, under the 
statute, actual notice should have been brought home to 
plaintiff before the release could affect his rights. R. 8. 
1879, sec. 693; Maupin vo. Emmons, 47 Mo. 306; Leach 
». Cargill, 60 Mo. 316. There was no evidence of such 
notice. Cornet v. Bertelsman, 61 Mo. 126; Muldrow v. 
Robinson, 58 Mo. 331; Martin v. Jones, 72 Mo. 23-; 
Beattie v. Butler, 21 Mo. 315; Lincoln v. Thompson, 75 
Mo. 613. 


Skirk & Portis for respondent. 


(1) The court committed no error in refusing ap- 
pellant’s instructions. (2) The quit-claim deed was 
a satisfaction of the judgment, as to the land. The 
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judgment being satisfied as to this land, a subsequent 
sale of it under said judgment even to an innocent pur- 
chaser, without notice would be void. Unquestionably 
this would be so if the judgment had been satisfied in 
toto. McClure v. Logan, 59 Mo. 234; Durfee v. Moran, 
57 Mo. 374; Durette v. Briggs, 47 Mo. 356; Weston »v. 
Clark, 37 Mo. 562. And why should it not be so here, 
where the legal effect of the quit-claim deed was to 
extinguish the judgment as to the particular piece of 
land described in it? (3) The execution under which 
the writ of venditioni exponas was issued was functus 
officio, at the time the writ was issued. Hence the sale 
and deed made under it were void and the deed conveyed 
no title. 


Ewine, C.—This was an ejectment suit to recover 
the northwest quarter of the northeast quarter of section 
7, township 44, range 24, in Johnson county. The answer 
was a general denial. The plaintiff offered an exempli- 
fication of an original entry of the land in controversy by 
Thomas M. Divers from the books of the United States 
land office at Boonville, Missouri, dated January 10, 
1842. Parol evidence of Divers that he sold the land to 
Wm. &. Snelling; warranty deed from Wm. 8. Snelling 
to W. P. C. Caldwell, date 10th of April, 1851, filed for 
record Feb. 13th, 1857; warranty deed from W. P. C. 
Caldwell to Henry Ousley, date 13th of May, 1853, filed 
for record 13th of Feb., 1857; deed from Henry Ousley, 
by sheriff, to Mellville U. Foster, date 22nd of April, 
1865, filed for record 19th of May, 1865 ; power of attorney 
from Henry Ousley to Stephen D. Foulke, date 30th of 
Jan., 1868, filed for record 29th of Aug., 1868; deed from 
Ousley by 8. D. Foulke, attorney, to M. U. Foster, date 
29th of Jan., 1869, filed for record 2nd of Jan., 1869 ; deed 
from M. U. Foster, by sheriff, to A. W. Ridings, date 
26th of Feb., 1874, filed for record 24th of March, 1874. 
This deed recites judgment in common pleas court, 23rd 
of December, 1870, in favor of Tacy Bookheimer and 
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against M. U. Foster for $1,000; issue of execution 2nd of 
October, 1873, returnable to October term following ; levy 
2nd of October, 1873, on land in controversy ; advertise- 
ment for 20 days in Johnson Weekly Democrat; that on 
day of sale, and during October term, 1873, the sale was 
stopped by attorneys for plaintiff and defendant and 
execution réturned unsatisfied ; order for writ of vendi- 
tiont exponas at said October term; issue of writ of 
venditioni exponas 23rd of January, 1874; receipt of 
same by sheriff, 23rd of Feb., 1874; advertisement for 20 
days in Warrensburg Standard, and sale at court house 
door to A. W. Ridings, 25th of Feb., 1874, for $207.50. 
Execution and venditioni exponas in case of Bookheimer 
o. Foster, under which sale to Ridings was made. Deed 
from A. W. Ridings, by administrator, to Richard Huff, 
date 15th of Nov., 1879, filed 13th December, 1879. All 
the deeds above set out conveyed the land in controversy. 

It was admitted that the defendant was in pos- 
session as the tenant of the North Western Mutual Life 
Insurance Company. The defendant then offered in 
evidence a written release in the shape of a quit-claim 
deed from L. W. Jack to M. U. Foster, dated January 
23, 1873, in which. appears the following clause: ‘‘This 
‘deed of quit-claim being made to release the above land 
from the lien of a certain judgment in favor of Tacy Book- 
heimer against said Foster rendered in December, 1879, 
for $1,000 and assigned to the aforesaid Leonidas Jack 
and now owned by said Jack, * * * _ so that neither 
the said party of the first part nor his heirs nor any 
other person or persons for him or in his name or behalf 
shall or will hereafter claim or demand any right 
or title to the aforesaid premises or any part thereof, but 
they and every one of them shall by these presents be 
excluded and forever barred.”’ 

Then the defendant introduced as a witness the said 
Leonidas W. Jack, who testified that the judgment 
in the case of TVacy Bookheimer v. Foster, had been 
assigned to him. Also, F. M. Cockrell testified that 
VoL. 883—26 
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said judgment had been assigned to said Jack by Tacy 
Bookheimer in writing, and that he wrote the deed of 
release from Jack to Foster. There was judgment for 
the defendant below and the case is here for review. 

The deed of release read in evidence was recorded, 
but the copy of that record, read by the plaintiff in 
rebuttal, showed the fact to be that the land now in 
controversy, although in the deed from Jack to Foster, 
was recorded so that particular tract of land was left out 
of the record; the record, therefore, showing a deed 
from Jack to Foster which did not include the land sued 
for. Hence, this could not be constructive notice to any 
one, and, if notice in the case is important, it could only 
be made available by showing actual notice which has 
not been attempted here. Upon this quit-claim deed the 
whole case turns and we deem it useless to look further. 
It is insisted by the plaintiff that this quit-claim deed 
was not a satisfaction of the judgment. That the judg- 
ment against Foster was not thereby satisfied, but it 
acted only as a release pro tanto. And that a subsequent 
sale thereunder to a purchaser without notice was valid 
and that Ridings, therefore, acquired a good title to the 
land, notwithstanding the quit-claim deed. 

It is well settled in this state that a sale under a’ 
satisfied judgment is void and passes no title. “If a 
judgment be satisfied the power to sell under it ceases ; 
and should a sale take place under it the purchaser will 
acquire no title.’ Durette v. Briggs, 47 Mo. 356; 37 
Mo. 568; McClure. v. Logan, 59 Mo. 234. ‘*‘When a 
judgment is satisfied there is no longer any power to sell 
and it is difficult to see how a title can be acquired even 
by a bona fide purchaser, without notice of the pay- 
ment.”? 2 Hill 500; Wood v. Colvin, 4 Wend. 474; 
Jackson vo. Anderson, 15 Johns. 443. In Durette 
o Briggs, supra, Judge Wagner says: “I 
think it may be stated as the safest rule that where it 
appears on the face of the deed or is shown by proof 
aliunde that certain of the premises were sold by virtue 
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of one or more executions, after such executions were 
satistied by the sale of other property, the deed as to 
such premises so subsequently sold is void and in- 
operative.”’ 

But the question recurs, did this quit-claim deed 
of release, in the absence of notice to the purchaser, Rid- 
ings, either constructive or actual, amount to a satisfac- 
tion of the judgment so as to.render it thereafter functus 
officio; if the judgment is satisfied it has performed its 
office and execution can no longer be issued thereunder. 
We are of the opinion that the deed from Jack to Foster 
did not satisfy the judgment; that it was a valid, sub- 
sisting judgment at the time the writ of venditioni expo- 
nas was sued out, and that the purchaser without notice 
acquired the title of Foster. The ruling question in the 
case is as to the satisfaction of the judgment; that being 
held not satisfied by the deed of release, the court below 
erred in its instructions in relation thereto, for which its 
judgment must be reversed and the case remanded. All 
concur. Hough, C. J., absent. 





ANDERSON V. VoLMER, Appellant. 


1. Liens for Materials Furnished Building: sTaTUTE: NOTICE: 
AGENT. Where, ina proceeding by a material man to enforce a 
lien for material furnished a building, it appears that the ten days’ 
notice of the claim against the building required by Revised Statutes, 
section 3190, is served upon one as the agent of the owner, the bur- 
den is on the plaintiff to prove the existence of the agency. 





AGENCY: INSUFFICIENT PROOF OF. Mere proof that the 
alleged agent acted as agent for the owner in making the settlement 
with the contractors and paying them the contract price for the 
building is insufficient to raise the presumption that he was the 
owner's agent for the purpose of the service of the notice required 
by said section 3190, Revised Statutes. 


8. Principal and Agent: Notice. Notice to an agent before the 
agency is begun, or after it has terminated, will not ordinarily affect 
the principal. 
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4. Witness: EVIDENCE: BOOKS. A witness should testify of his own 
knowledge as to the matters in issue. Where his knowledge is de- 
rived from books, he cannot, in their absence, speak of their con- 


tents. 


Appeal from Jackson Circuit Court.—Hon. F. M., 
Buack, Judge. 


REVERSED. 
R. H. Field for appellant. 


Notice to a person as an agent to bind one as prin- 
cipal must be to the agent in fact of the one for whom 
notice is intended, and it must be given while agency 
exists, and not, as was done in this case, Hayward 
v. National Insurance Company, 52 Mo. 181; Gol- 
son v. Ebert, 52 Mo. 260; Haven v. Brown, 7 Greenleaf 
421; Hubbard v. Hlmer, 7 Wendell 446; Rev. Stat., 
sec. 3190. Agency must be proven, which was not done 
in this case. The mere giving notice to a person does not 
prove such person an agent. McGowan v. Railroad Co., 
61 Mo. 533. The burden of proving agency was upon 
respondent. Cravens v. Gilliland, 63 Mo. 28. Agency 
cannot be shown by admissions of agent (as the court 
below held in excluding them), nor by act of agent. 
Craighead v. Nickel, 21 Mo. 404. Agency cannot be im- 
plied from person acting as agent without proof of knowl- 
edge or consent of the persons ought to be charged as 
principal. Craighead v. Nickel, supra; Golson v. L bert, 
52 Mo. 260. It was error to allow the witnesses to testify to 
the contents of the books kept of the accounts sued on. 
Such testimony was secondary to the books, and hence 
not admissible because the absence of the books was not 
accounted for. Bank v. Lonnergan, 21 Mo. 46; Ritchie 
». Kinney, 46 Mo. 298. The evidence did not show, as 
erroneously found by the court, that the whole of the 
lumber charged in the bill here sued on was used in the 
building. The burden of proof was on plaintiff to show 
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that his entire bill of lumber was used in the building, and 
the judgment cannot be sustained unless the evidence 
shows that more of the lumber in this bill was used in the 
building than was paid for. Simons ». Carrier, 60 Mo. 
581; Schulenberg v. Prairie Home Institute, 65 Mo. 
295. The statute requires that the account be verified. 
R. 8., see. 3176; Heinrich v. Soc., 8 Mo. App. 587; 
Me Williams v. Allan, 45 Mo. 573; Graves v. Pierce, 53 
Mo. 423. 


Puiuipes, C.—This is an action to enforce a me- 
chanic’s lien against the property of the defendant, Kate 
Volmer. Werner and Shinnick were the contractors, and 
the plaintiff furnished material. The petition is unob- 
jectionable and the answer tenders the general issue. 
The case was tried by the court sitting asa jury. Ver- 
dict and judgment for plaintiff, from which the defendant 
has appealed to this court. 

I. The first question presented by this record for 
determination is, as to the sufficiency of the notice given 
by plaintiff to defendant to effect the alleged lien. In 
order to subject the property of defendant to the lien of 
plaintiff for materials furnished to the contractors for 
the building, the statute (R. 8. sec. 3190), provides that 
the lienor ‘‘ shall give ten days notice before the filing of 
the lien * * * to theowner oragent, * * * that 
he holds a claim against such building, * * * setting 
forth the amount and from whom the same is due.’’ 
There is no pretense in this case that this notice was 
given the defendant in person. But the court found 
that notice was duly served on one 8. N. Bonner, and 
that he was the agent of defendant. What is the evi- 
dence of the existence of this agency? I am unable to 
find from the record any declaration or act of the defend- 
ant admitting such agency. The evidence merely shows 
that the house was built for defendant. She was, during 
this time, residing in the state of Colorado, and the 
transactions in question were had in Kansas City, Mis- 
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souri. Bonner paid on the contract some money to the 
contractors, and participated in the settlement with them 
for the work. He, also, stated that he was agent for de- 
fendant. But itis well settled law that an agency can 
not be established by the mere acts or declarations of 
the imputed agent, nor from the mere fact that he 
assumes to act as agent. Craighead v. Wells, 21 Mo. 
404; Golson v. Ebert, 52 Mo. 260. The burden of proof 
as to the existence of the agency rests on the plaintiff. 
Cravens v. Gilliland, 63 Mo. 28. 

While it is true that direct evidence of the agency 
may not be essential, but its existence may be inferred 
from facts and circumstances, yet such facts and circum- 
stances certainly ought to be of that character which 
tend to show that the principal must have had some 
knowledge of the fact that the imputed agent was so 
acting in the principal’s behalf, and that he did not dis- 
affirm the act timely. But even if, in this case, the 
presumption could be indulged, that Bonner was acting 
for defendant in making the settlement and paying the 
contract money, the legal presumption, without more, 
would be that he was aspecial agent only to perform 
that particular office for defendant. It would not au- 
thorize the inference of a general agency, nor one for 
another purpose. As to such agent, the notice to him, 
to bind his principal, must have been given while the 
agency existed and not afterwards. Story on Agency, 
sec. 140, states the rule thus: ‘‘ Notice to the agent, be- 
fore the agency is begun, or after it has terminated, will 
not, ordinarily, affect the principal.’”’ In Hayward ov. 
Wat. Ins. Co., 52 Mo. 191, the court affirm this text: 
‘*The notice must be given to the agent while the agency 
' exists, and it must refer to business which comes within 
the scope of his authority.”’ See McDermott v. R. R., 
73 Mo. 516. In other words, once an agent not always 
an agent. An agent for one purpose is not an agent for 
every other purpose. 

The plaintiff ’s evidence, through the witness Werner, 
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was that he never knew of Bonner acting in any other 
matter for defendant than in making the settlement with 
him for the work done. The notice of the lien or claim 
was given to Bonner some time after the materials were 
furnished, and the settlement was made, and the money 
paid thereon. It was, therefore, after the imputed special 
agency had ended ; and there is nothing shown by the 
record before us from which it could be inferred that 
Bonner was acting as agent for defendant when the 
notice was served on him, or of any act of ratification or 
recognition by her. The demurrer to the evidence should 
have been sustained. 

II. Itis, also, alleged for error by defendant, that 
the court improperly admitted certain testimony on be- 
half of plaintiff. The record shows that the plaintiff 
testified as follows: 

**T made a contract with Werner & Shinnick to 
furnish them lumber in 1879. Among the bills sold 
them was a bill of lumber for the house of defendant, 
Kate Volmer, but don’t know of my own knowledge 
that the lumber was used in this house. The account 
attached to the petition in this case is correct, due me 
($82.05), and unpaid.”’ 

Cross-examination: ‘‘When I say the account is 
correct, I mean it is correct as appears from my books. 
I know nothing as to its correctness except what appears 
in my books.”’ 

Defendant here objected to the testimony of the 
witness of what the books contained as they were the 
best evidence of their contents, which objection the 
court overruled and the defendant then and there ex- 
cepted. The witness further testified, ‘‘I did not myself 
measure, deliver or sell the lumber for this house, neither 
did I keep the books referred to.”’ Asa matter of course, 
unless the witness testify, of his own knowledge, touch- 
ing the matter in issue, he cannot speak. His knowledge, 
he admitted, was derived from the books alone. He 
could not speak of the contents of the books. Cozens ». 
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Barrett, 23 Mo. 544. Without discussing the question 
as to whether the book itself would be admissible in evi- 
dence, it is enough to say that no sort of foundation was 
laid in this case for its admission, and it was wholly in- 
competent for the plaintiff to testify to facts which he 
obtained alone from the book. Penn’s Adm’r v. Wat- 
son, 20 Mo. 13; Hissrick v. McPherson, 20 Mo. 310; 
Briggs v. Henderson, 49 Mo. 531. 

Huck, a witness for plaintiff, testified: ‘‘ The account 
for hardware which is sued on here, is correct, due and 
unpaid, and I assigned it to the plaintiff and delivered 
some of it myself.” 

Cross-examination: ‘‘My testimony as to the cor- 
rectness of this account is based solely on my books. I 
have no recollection of selling or delivering any of the 
items charged for defendant Volmer’s house other than 
what my books show.’’ Here defendant Volmer asked 
the court to exclude this testimony relating to the con- 
tents of the witness’s books, because the books are the 
best evidence, but the court refused this request and the 
defendant excepted. This evidence, for the reason 
above stated, was incompetent. 

III. Counsel for appellant has discussed other 
alleged errors, but as no such questions were raised in 
the trial court, they are not before us for determination. 
The judgment of the circuit court, for the errors deter- 
mined, is reversed, and the cause remanded for further 
proceedings in conformity with this opinion. All concur. 




















Smitu, Assignee, v. SPENGLER ef al., Appellants. 


Set-Off. A bank made an assignment for the benefit of its creditors 

and its assignee sued the defendants on their note to it, which 
became due after the assignment. Defendants pleaded by way of 
set-off a debt due them from the bank before the assignment. 
Held, it was a proper subject of set-off. 
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Appeal from Jackson Circuit Court._Hon. F. M. 
Buack, Judge. 


REVERSED. 
Karnes & Ess for appellants. 


Appellants had judgment against Smith, assignee, 
and respondent Smith, assignee, had judgment against 
appellants. Independent of any statute, these judg- 
ments, under general law, should have been set-off. The 
court erred in overruling the motion of Carl and John 
Spengler to set-off these judgments. Bowrne v. Bennett, 
4 Bing. 423-4; Mitchell v. Oldfield, 4 Durnford & East. 
123; Temple v. Scott, 3 Minn. 420; Wright v. Cobleigh, 
3 Foster (N. H.) 34; Waterman on Set-Off, page 372, sec- 
tion 344; 86 Ill. 270; Carter v. Compton, 79 Ind. 37; 
Darby v. Freedman’ s Savings Co.,3 McArthur 349 ; Sey- 
mour v. Dunham, 24 Hun. 93; Chancellor v. Drew, 6 N. 
H. 470; Simpson v. Hart, 14 Johnson 69. The debts 
may be set-off, though one is iz rem and the other in 
personam. Russell v. Conway, 11 Cal. 93. The debts 
should have been set-off. The debts may be set-off 
though one was not due. Darby v. Freedman’ s Savings 
Co., 3 MeArthur.358, and cases cited; Jones v. Robin- 
son, 26 Barb. 310; LHolbrooke v. Receiver of American 
Fire Ins. Co., 6 Paige 226. An assignee is not a pur- 
chaser for value, without notice. He is not an indorsee 
for value. Heinrich v. Woods, 7 Mo. App. 236. 


W. H. Watts and Henry Smith for respondent. 


The right of set-off does not exist at common law; it 
is of statutory origin. State ex rel. v. Eldridge, 65 Mo. 
584. It exists under our statute only when the parties 
are mutually indebted. R. 8., Sec. 3867. This means 
the indebtedness must be such as to entitle the plaintiff 
to an action against defendant and defendant to an action 
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against plaintiff. Weiss v. Wahl, 5 Mo. App. 408. The 
bank and defendants were not mutually indebted at the 
time of the assignment, as the note to the bank was not 
then due. Reppy v. Reppy, 46 Mo. 571. Both debts 
must have been due at the time of the assignment, other- 
wise they could not be set off. Martin v. Kinzmuller, 
N. Y. Ct. Ap. 396; Waterman on Set-Off (2nd. Ed.) p. 
131. There was no set-off in equity in this case. Field 
v. Oliver, 43 Mo. 200; 46 Mo. 571; Crow v. Beardsley, 
68 Mo. 438; Bosler v. Bank, 4 Barr 32. 


Ew1neG, C.—This suit was begun August 2nd, 1881, 
in the Jackson circuit court at Kansas City. The 
petition sets out that the defendants as partners, under 
their new firm name of Spengler Brothers, on February 
9th, 1881, executed and delivered to the Missouri Valley 
Bank their certain promissory note for the sum of $1,600 
due one month after date, with ten per cent. interest 
from maturity until paid. The petition then sets up the 
assignment to the plaintiff, the maturity of the note on 
March 12th, 1881, and that the defendants on that day 
paid the plaintiff the sum of $1,264.62, and asked judg- 
ment for the balance with interest. Defendants filed 
their answer to said petition on the 21st of October, 1881. 
This answer is in twocounts. The first count sets up 
want of consideration for the note, in this that the note 
was made and delivered to the bank on February 9th, 
1881, and that the defendants got no money for it, nor 
any other consideration therefor, except that the money 
was deposited in the bank to the credit of these defend- 
ants, and never drawn out by them, and that they had 
received no consideration for the note. The petition set 
up and the answer admitted the payment of the 
$1,264.62 on March 12th, 1881. The answer set up that as 
to the balance of said note, $335.68, the defendants had 
received nothing from the bank. The second defence 
was that of a set-off for the sum of $337.08, being money 
due from the bank to the defendants at the time of the 
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failure of the bank on February 17th, 1881, the day said 
bank made its assignment to the plaintiff. To this 
answer plaintiff filed a reply denying the material 
allegations in both counts. 

The case was tried by the court, a jury being waived, 
and upon hearing all the evidence the court found the 
facts to be as follows : 

“The court, sitting as a jury, finds from the evi- 
dence that the defendants were depositors in the Mis- 
souri Valley Bank, and on the 9th of February, 1881, 
made a loan of said bank and gave their note due in one 
month, which is the note in suit, and the proceeds of the 
discount being $1,586.70, was placed to their credit. 
They, also, made divers other deposits before said bank 
suspended. On the 9th day of February, 1881, said 
bank gave defendants a certified check for $1,006.60, 
which was not presented for payment until after Feb- 
ruary 17th, 1881, and the check was charged in the 
defendants’ account uncertified. This left defendants 
indebted to said bank on account in the sum of $670.92. 
The bank made an assignment on February 17th, 1881. 
The assignee credited back the check, leaving the bank 
indebted to the defendants in the sum of $335.58, and 
allowed this as a general claim on which he offers to pay 
dividends. The note sued on was not due at the date of 
the assignment.”’ 

And, therefore, instructed as follows, of its own 
motion: ‘‘The court declares the law to be that on the 
foregoing facts the defendants are not entitled toa set- 
off on the notes sued on of the $335.58.”’ 

I. This presents the whole question in controversy. 
It is insisted by the appellants that the assignee occupies 
the same relation to the debts that the bank did before 
any assignment was made; and that both debts being 
due when the suit was commenced, the defendants can 
set-off the debt owing to them by the bank, against their 
note to the bank. To authorize a set-off , the parties 
must be mutually indebted; and each must be entitled 
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to maintain an action thereon against the other. R. 8. 
1879, sec. 3867. It has been held, also, that each de- 
mand must be due before they are the subject of a set- 
off. 3 Mo. 123. In Waterman on Set-Off, sec. 96, it is 
said: ‘*Where, when a chose in action is assigned, there 
is an equitable right of set-off against the assignor, the 
assignee will take the chose in action, subject to such 
right of set-off.’ See, also, Burrill on Assignments, 
(2 Ed.) p. 483. 

It would seem to be sufficient if the right of set-off 
existed in favor of the defendant and against the 
plaintiff, ‘‘at the time of the commencement of the suit 
and had then become due.’”? Reppy v. Reppy, 46 Mo. 
571; Waterman on Set-Off, sec. 381. In Jones v. Receiver of 
the Hollister Bank, 26 Barb. 310, it was held, where a bank, 
at the time of its failure was indebted to J. in the sum of 
$924, which was then due, and J. owed the bank $391, 
upon a note not then due but which became due in a 
few days, ‘‘that it was the duty of the receiver » 
aa ” to apply a sufficient amount of the sum stand- 
ing to J.’s credit, on the books of the bank, to the pay- 
ment and satisfaction of the amount owing by J. upon 
the note.’’ This case is quite similar to the one at bar. 
The facts found by the court show them to have been 
nearly exactly alike. Hz parte Prescott, 1 Atk. 230. 
Atkinson vs. Elliott, 7 T. R. 378, is a case where the 
debt of the defendant was due at the time of the bank- 
ruptey to the bankrupt, and the bankrupt owed him a 
debt not then due. It was held that the defendant 
might retain the money in his hands owing to the bank- 
rupt to satisfy his demand against the bankrupt not 
due. To the same effect is the case of Holbrook v. The 
Receivers of the American Ins. Co., 6 Paige 220. 

In Darby v. The Freedman’ s Savings & Trust Co., 
2 McArthur 349, it is held as follows: ‘It is now well 
settled in general that when the assignees or personal 
representatives of a bankrupt or insolvent are plaintiffs 
or defendants, the right of set-off will extend to all de- 
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mands that could be proved by or against the estate, 
without regard to the period when they became due, or 
the person in whom the right of action is nominally 
vested.”’ See, also, Finnell v. Nesbit, 16 B. Mon. 351; 
Clarke v. Hawkins, 5 R. I. 219; Morrow's Assignees o. 
Bright, 20 Mo. 298; Tucker v. Oxley, 5 Cranch 34. In 
Aldrich v. Campbell, 5 Gray 284, it is said: ‘‘In the 
case of an insolvent estate of one deceased, all claims 
existing at the time of the death are to be set-off ; in the 
case of an insolvent estate of a person living, all claims 
existing at the time of the first publication of the notice 
of the issuing of the warrant.’’ See authorities cited in 
last case. 

There is no doubt but that there existed mutual 
debts between the insolvent Valley National Bank and 
the defendants. At the commencement of the suit both 
debts were due. Even before the assignment the defend- 
ants had a right of action against the bank. And we 
see no good reason or authority for saying that the right 
of set-off did not exist. We must, therefore, hold that 
the instruction of the court below was erroneous, and 
the judgment must be reversed and cause remanded, with 
directions to enter up judgment in accordance with this 
opinion. All concur. 





GreEGory, Surviving Partner, v. MENEFEE, Administra- 
tor, et al., appellants. 


1. Surviving Partner: NO COMPENSATION FOR SERVICES. A surviv- 
ing partner is not entitled to compensation for his services in ad- 
ministering upon the partnership estate. 


2, ——————: NOT CHARGEABLE WITH INTEREST, WHEN. A surviving 
partner should not be charged with interest on the assets of the 
partnership in his hands while winding up the business of the firm, 
where it does not appear that there was unnecessary delay in closing 

up the estate, nor that the money of the partnership was used by the 

surviving partner in his business nor that he made profit out of it. 
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Appeal from Jackson Circuit Court.—Hon. NELson 
Coss, Special Judge. 


REVERSED. 


C. T. Garner & Son and Peak & Yeager for appel- 
lants. ; 


The surviving partner was not entitled at common law 

to compensation for winding up the partnership estate. 
Story on Partnership, secs. 182 and 331; Collyer on Part., 
(Perkins Ed.) sec. 183; Parsons on Part., pp. 229, 230; 
Paine v. Thatcher, 25 Wend. 452 ; Brown v. McFarland, 
‘41 Pa. St. 129; Johnson v. Harthouse, 52 N. Y. 173. 
Nor is there any statutory provision changing the com- 
mon law rule. Denny v. Turner, 2 Mo. App. 52; Crow 
». Weidner, 36 Mo. 416; Green’s adm’r. v.. Virden, 
22 Mo. 506; Mutual Sav. Assoc. v. Enslin, 37 Mo. 
4538; Brown v. Mut. Sav. Ins., 28 Mo. 181; State »v. 
Clinton, 67 Mo. 380. A surviving partner ought not to 
be charged with interest on the assets of the partnership 
in his hands while winding up the business of the firm. 
In re Davis, 62 Mo. 450; Madden v. Madden, 27 Mo. 
544; R.8., 1879, sec. 232. 


Gage, Ladd & Small, and Lathrop & Smith for res- 
pondent. 


(1) Our administration law has provided a full and 
complete system for the settlement of estates, both indi- 
vidual and partnership, and has superseded all other 
modes of settlement. Titterington v. Hooker, 58 Mo. 593; 
Pierce v. Calhoun, 59 Mo. 271; Ensworth v. Curd, 68 
Mo. 282; Gray v. Clement, 12 Mo. App. 579. (2) The 
surviving partner, in charge of the partnership estate, is 
an administrator, subject to all the provisions of the ad- 
ministration law that are applicable, and entitled to com- 
pensation as allowed by that law. 1 Wagner’s Missouri 
Statutes, secs. 52, 54, 56, 63, 66, pp. 78-81; sec. 9, p. 108; 
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sec. 10, p. 120; Kelley’s Probate Guide, page 320; Crow 
v. Weidner, 36 Mo. 412; The State v. Donegan, 12 Mo. 
App. 190; Bewley’s Estate, 12 Phila. (Pa.) 56; Tiemann 
v. Molliter, 71 Mo. 512; Schouler’s Executors and Admin- 
istrators, p. 638, sec. 545; Schwecke v. Mathias, 8 Mo. 
App. 569. (3) The administrators of the individual es- 
tate of Lee H. Warinner are entitled to no commissions 
upon the funds received from the surviving partner. 
They have performed no services and have been put to no 
trouble on account of such funds. W. S., sec. 9., p. 108; 
Marvin’s Estate, Myrick’s Probate (Cal.) 168; Hawkins ». 
Cunningham, 67 Mo. 415. (4) The surviving partner 
was not properly chargeable with interest under the law 
upon the purchase money paid for the stock. The pro- 
bate court had the power to make the order relieving the 
survivor from payment of interest, and that order not 
being appealed from is final. In any event, this court, 
except in an extreme case, would not undertake to: re- 
view the action of the probate court in such a matter. 
Besides, there is no evidence whatever in the case that 
the surviving partners used any money belonging to the 
partnership estate for their own private purposes. Scott 
». Crews, 72 Mo. 261; Henry v. McKerlie, 78 Mo. 416; 
Revised Statutes, 1879, secs. 231-2; Wagner’s Missouri 
Statutes, sec. 1, p. 119 ; Madden v. Madden, 27 Mo. 544; 
In re Davis, 62 Mo. 450; Schofield s Estate, 99 Tl. 513; 
Peckens v. Miller, 83 N. C. 543. 


Norton, J.—It appears from the record in this case 
that in August, 1877, L. H. Warinner, a member of the 
partnership of Warinner, Gregory & Co., a firm 
composed of L. H. Warinner, W. 8. Gregory and James 
H. Beckham, departed this life; that after his decease 
W.S. Gregory and James H. Beckham, surviving part- 
ners, in August, 1877, filed their bond in pursuance of 
the statute, took charge of the assets of the partner- 
ship and proceeded to wind up its affairs. The record 
shows that two annual settlements were made in the pro- 
bate court, in each of which the surviving partners took 
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credit for five per cent. commission on the assets passing 
through their hands. It also shows that on the 26th day 
of November, 1880, James H. Beckham in the meantime 
having resigned or withdrawn from the firm, W. S. 
Gregory filed in the.probate court of Jackson county his 
final settlement in which he, also, took credit for five 
per cent. commission on the assets which had passed 
through his hands since his second annual settlement. 
It appears that B. I. Menifee, administrator of the estate 
of said Warinner, deceased, appeared in said court and 
filed exceptions to said settlement, objecting to the 
credit in the various settlements of five per cent. commis- 
sion ; and also objecting to the settlement on the ground 
that said Gregory had failed to charge himself with inter- 
est on amounts in his hands, especially so upon $64,000, 
the amount of the proceeds of the sale of stock in trade 
belonging to said firm. In passing on the exception to 
commissions the probate court found an excess in the 
commissions charged by Gregory of $3,358.08, and to that 
extent sustained the exception—overruled the exceptions 
as to the failure of Gregory to charge himself with inter- 
est, and rendered judgment accordingly. From _ this 
judgment an appeal was taken to the circuit court, where 
on trial had before Nelson Cobb, special judge, the ex- 
ceptions were overruled, the final settlement as presented to 
the probate court adjudged to be correct and judgment 
entered confirming the same. From this judgment the 
administrator of the estate of Warinner has appealed to 
this court, and his appeal presents and calls for the de- 
termination of two questions: 1. Was Gregory, who as 
surviving partner gave bond and administered the part- 
nership effects, entitled under the law to five per cent. 
or other commission, on the amount of the partnership 
assets which passed through his hands in winding up the 
partnership affairs? 2. Ought he to have been charged 
in his settlements with interest on such assets? 

Although it appears in the case of Crow v. Weidner, 
36 Mo. 412, that a surviving partner who had given the 
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statutory bond and administered the partnership took 
credit for commissions, the right to take such credit was 
in no way considered or passed upon by the court, and 
hence, it may be safely said that the question raised on 
this appeal as to the right of a surviving partner to com- 
mission by way of compensation is one of first impres- 
sion in this court. If the first question propounded is to 
be determined by the rule prevailing at common law a 
negative answer must be returned to it, for the authorities 
cited by counsel for appellant abundantly establish the 
following proposition: ‘* That atcommon law, when any 
member of a partnership died, such death operated as a 
dissolution of the partnership, and in that event it was 
the right as well as the duty of the surviving partner to 
settle and wind up the partnership affairs.”’ For the per- 
formance of such duty the surviving partner was not en- 
titled to compensation, unless it was otherwise stipulated 
in the articles of partnership. If, therefore, Gregory is 
entitled to the credits claimed for commission, it is not 
in virtue of the common law, but by reason of some stat- 
utory regulation changing the common law in that 
respect, and if such change exists it is for him to show it. 
Counsel for respondent claim that such change has been 
effected, and base their claim on section 9, 1 Wag. Stat., 
p. 108, which is asfollows: ‘‘In all settlements of execu- 
tors or administrators, the court shall settle the same 
according to law, allow all disbursements and appropria- 
tions made by order of the court; * * * and as full 
compensation for their services and trouble a commission 
of five per cent. on personal estate and on money arising 
from the sale of real estate.’”? Before this section can be 
held to sustain the claim laid upon it, it must be made 
clearly to appear that a surviving partner who gives the 
statutory bond and proceeds to wind up the partnership 
affairs is an administrator in the sense in which that 
word is used in the section above quoted. It is plausibly 
argued that such surviving partner is an administrator in 
the sense of the statute, and that this is shown by suc 
VoL. 83—27 
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phrases occurring in the statute as the following: ‘The 
condition of the bond required to be given by the surviv- 
ing partner desiring to administer upon the partnership 
effects ;”’ ‘‘if the surviving partner shall not have admin- 
istered on the partnership estate ;’’ ‘“‘inall cases where 
the surviving partner administers on the partnership 
estate ;”’ ‘‘the administration upon the partnership effects 
shall be, etc.’’ The argument based on these phrases is, 
that as the surviving partner is said ‘‘to administer,” 
and his management and control of the assets in winding 
up the partnership is said to be ‘‘an administration of the 
partnership effects,’ that it, therefore, necessarily fol- 
lows that he is an administrator in the sense of that word 
in section 9, supra. This, we think, is a non sequitur, 
for nothing is more common in the books where, in 
speaking of trustees, they are said to administer the trust 
property, and their manner of doing it is spoken of as an 
administration of the trust funds or property, and yet 
it would not follow from this that they would cease to be 
trustees and become administrators. 

The conclusion arrived at by counsel by no means fol- 
lows from the premises on whichit is based. Besides this 
it is to be observed that the surviving partner is neither 
designated nor spoken of in any section of the adminis- 
tration law as an administrator, but always and invariably 
as surviving partner and if he brings suit to recover a 
debt of the firm he cannot sue as administrator but must 
sue as surviving partner, and if he be sued it must be as 
survivor and not as administrator. No letters of admin- 
istration are required to be issued to him as the basis of 
his authority to manage the partnership property. The 
common law vests in him the authority to act, end his 
duty to act arises out of the relation which, asa partner, 
he sustains to the partnership property. An administra- 
tor under our statute is one who derives his authority 
from letters of administration granted to him by the pro- 
bate court and he only becomes such when such letters 
are granted andissued to him. The words ‘‘administer’”’ 
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and ‘‘ administration ”’ as applied in the statute to a sur- 
viving partner are used as generic terms to avoid circum- 
locution, and the word ‘‘administration’’ is used in the 
administration law when referring to a surviving partner, 
interchangeably with, and as meaning the same as man- 
agement. Section 101, Wagner Statutes, page 120, affords 
an illustration of this, where it is said ‘‘ all surviving part- 
ners who undertake the ‘management’ of partnership 
estates as provided by this law.’”’ Weare of the opinion 
that the statutory provisions requiring a surviving part- 
ner to give bond, inventory and appraise the partnership 
property, and make annual settlements were not designed 
to confer upon him the right, nor impose upon him the 
duty of winding up the partnership, but were intended 
to secure an honest exercise of the right, and a faithful 
performance of the duty, thus affording an additional 
guarantee that: the estate of the dece: wed partner would 
get what might be justly due it, after the payment of 
partnership debts. 

‘‘The bond is but a pledge for the security of that por- 
tion of the effects belonging to his deceased partner’s 
estate committed to his charge.’ Green's Adm’ rv. Vir- 
den, 22 Mo. 506. He is bound by the terms of his bond 
to use due diligence and fidelity in settling the partner- 
ship affairs, render an annual account, apply the assets 
to the payment of firm debts, and within two years to 
wind up its affairs (unless the time is extended by the 
court), and if there be an excess after satisfying all part- 
nership demands and costs and expenses, to pay to the 
administrator of the deceased partner the proportion of 
excess due theestate. All of these things, except making 
annual settlements in the probate court and winding up 
the partnership in two years, he was required to do at 
common law, and these two things were required of him 
in order to bring about aspeedy settlement and asa guar- 
antee for the faithful performance of his common law 
duties. He does not give the bond as administrator, but 
as surviving partner, and he is so nominated in the bond. 
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The various sections of the statute relating to partnership 
estates were not intended to take from the surviving 
partner his common law right and duty to wind up the 
partnership, except ina case where he fails to give the 
statutory bond within thirty days after grant of letters 
of administration on the estate of the deceased partner, 
and in a case where, after such failure, the administrator 
of the deceased partner gives an additional bond, condi- 
tioned that he will faithfully administer the partnership 
effects, etc. It is only in such a case as the above that 
the surviving party can be ousted of his control of the 
partnership assets and deprived of his right to close up 
the partnership business. The above view has been taken 
of our statute in the following cases: Green's Adminis- 
trator v. Virden, 22 Mo. 506; Bredow v. Mutual Savings 
Institution, 28 Mo. 181; Crow et al. v. Weidner, 36 Mo. 
413. In the case last cited it was observed in speaking 
of the statute under consideration, ‘‘ that under this act 
the powers ofa surviving partner, in closing up the affairs 
of the partnership, are not changed or restricted otherwise 
than he is required to give bond and security that he will 
use due diligence and fidelity, and pay over the excess of 
funds that remains in his hands after satisfying the part- 
nership debts and costs of his administration.”’ 

It is, also, claimed by counsel for respondent, that 
section 66, 1 Wag. Stat., p. 81, and section 10, 1 Wag. 
Stat., p. 120, warrant the inference that section 9, 1 
Wag. Stat., 108, which fixed the compensation of ad- 
ministrators and executors, was intended to apply toa 
surviving partner who closes up the partnership. Said 
sections 66 and 10 are as follows: ‘‘The administration 
upon the partnership effects shall, except as otherwise 
provided in the last preceding sections, relating to ad- 
ministrations upon partnership effects, conform, so far as 
the other provisions of this chapter may be applicable, 
to administrations in ordinary cases; and the person ad- 
ministering upon the partnership effects and his securi- 
ties in his official bond, shall perform the same duties, 
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be governed by the same limitations and restrictions, and 
be subject to the same penalties as other administrators 
and their securities.”’ Section 10. ‘‘ All surviving part- 
ners who undertake the management of partnership es- 
tates as provided by this law, and their sureties, shall 
have the same powers as are conferred upon, and be sub- 
ject to the same duties, penalties, provisions and pro- 
ceedings as are enjoined upon or authorized against ex- 
ecutors and administrators and their securities, by law so 
far as the same are applicable.’’ While under these 
sections such survivor might be subjected to citation to 
appear and make settlements, and required to do many 
other things which would be binding on him and his se- 
curities, we know of no rule of construction broad enough 
to justify usin concluding that the above provisions, 
which indicate nothing more than a clear intention on the 
part of the general assembly to subject the surviving 
partner and his sureties to the performance of the same 
dutiesas are enjoined upon, and subject them to the same 
penalties, provisions and proceedings as are authorized 
against an administrator, sofar as applicable, were de- 
signed to confer a right not expressed upon such sur- 
vivor to compensation for services, in the way of com- 
mission or otherwise. Hadsuch been the design, it could 
have been easily expressed by adding, ‘‘and such surviv- 
ing partner shall be entitled to the same commissions as 
administrators and executors.’’ This the legislature has 
not done, either expressly or by necessary implication. 
When it is remembered, as was said by Judge Scott in 
the case of Green’s Adm’r v. Virden, supra, ‘‘that the 
provisions requiring the surviving partner to give bond 
* * * is in derogation of the common law ;”’ and when it 
is further remembered, as was said in the case of State v. 
Clinton, 67 Mo. 380, that such statutes are to receive 
such construction as not to allow the statute to infringe 
upon the rules or principles of the common law to any 
greater extent than is plainly expressed, we must decline 
to place the construction upon the statute which respond- 
ents counsel contend for. 
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There is, also, another rule of construction which 
forbids us from construing these statutory provisions so 
as to allow the five per cent. commission claimed. It is 
this: ‘‘The reason and intention of the lawgiver will 
control the strict letter of the law when the latter would 
lead to palpable injustice, contradiction and absurdity.” 
1 Kent’s Com., p. 461-2. That the legislature intended 
that the estate of a deceased person should not be charged 
by way of compensation for the services and trouble of an 
administrator more than five per cent. commission, is 
clear beyond doubt or question, for the law in express 
terms so declares. Under the construction contended 
for, the estate of a deceased partner, so far as his estate 
might be interested in partnership assets, would be sub- 
jected to a commission of ten per cent. instead of five, 
thus defeating express legislative intent, and leading 
to palpable injustice and contradiction. By way of il- 
lustration take the case of A and B, who are equal part- 
ners, with partnership assets amounting to $100,000, and 
partnership debts and liabilities amounting to $5,000 ; B 
dies ; C administers on his individual estate, and A as 
surviving partner, gives the statutory bond, pays off the 
$5,000 of liabilities and in his first annual settlement 
shows to the court that the $5,000 of partnership debts 
have all been paid, leaving in his hands, after he takes 
credit of five per cent. commission on the $100,000 of 
partnership assets, a balance of $90,000, half of which 
belongs to the estate of B ; and thereupon the court or- 
ders him to pay over to C, the administrator of B, $45,- 
000, to be by him administered according to law. C re- 
ceives the amount, which then for the first time becomes 
liable either to the payment of B’s individual debts or 
subject to distribution if not needed to pay debts, charges 
himself with it, becomes responsible under his bond for 
its proper disbursement, pays the debts of the estate or 
distributes it, as the exigencies of the estate or the orders 
of the court may require, and when he makes his settle- 
ment takes a credit of five per cent. commission on the 
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$45,000 administered and disbursed by him, to which he 
would clearly be entitled under the law. It will, from 
this illustration, be seen that the estate of B would be 
subjected tothe payment of $4,750 by way of commission 
on the $45,000, which would be more than ten per cent, 
on the amount of personal property, when five per cent., 
or $2,250, would be the utmost farthing to which it could 
be subjected under the statute. 

The case of Hawkins v. Cunningham, 67 Mo. 415, to 
which we have been cited, so far trom being antagonistic 
to the views above expressed, is in harmony with them. It 
was simply held in that case that an administrator, pen- 
dente lite, was not embraced within the provisions of the 
statute allowing five per cent. commissions to executors 
and administrators, and that he was only entitled tocom- 
mission on the amount disbursed by him during the pen- 
dency of the suit in paying debts of the estate. For the 
reasons above given we must return a negative answer to 
the first question propounded by this record. 

The second questionis: Ought the surviving partner 
to be charged with interest on the assets of the partner- 
ship in his hands while winding up the business of the 
firm? To this question we must, also, return a negative 
answer, for the reason that it neither appears that there 
was unnecessary delay in closing up the business of the 
firm northat the money of the partnership was used by 
the surviving partner in his business, nor that he made 
profit out of it. Madden v. Madden, 27 Mo. 544; Witl- 
liams v. Petticrew, 62 Mo. 460; Scott v. Crews, 72 Mo. 
261. 

The judgment of the circuit court, for the reasons herein 
given, will be reversed and the cause remanded in order 
that the final settlement be made to conform to this 
opinion. All concur. 
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Yxroman, Appellant, v. YOUNGER et al. 


Judgment, when not subject to Collateral Attack. Where 
the court has jurisdiction of the parties and the subject matter of a 
suit, its judgment and process thereunder, however erroneous or ir- 
regular, cannot be questioned in collateral proceedings so as to 
defeat titles acquired thereby. 


Administration : FINAL SETTLEMENTS: JUDGMENTS. The final set- 
tlements of guardians, curators, administrators and executors have 
the force and effect of general judgments and are entitled to the 
same immunities. 


PROBATE JURISDICTION: STATUTE. Under General 
Statutes, 1865, p. 556, § 7, county courts had exclusive original pro- 
bate jurisdiction in the settlement and allowance of accounts of 
guardians and curators, and appeals from such courts to the circuit 
courts lay from final settlements (G. 8., p. 473, § 50). On appeal from 
the county court to the circuit court from a final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. 





Probate Courts, Powers of. Before the enactment of Revised 
Statutes, sec. 2611, probate courts had the inherent power on final 
settlements to order the amounts found due wards to be paid over to 
them, and to enforce their judgments by execution or other appro- 
priate process. 


Appeal from Lawrence Circuit Court.—Hon. M. G. Mo- 


GREGOR, Judge. 


REVERSED. 


Henry Brumback for appellant. 
J. C. Cravens, and W. C. Price for respondents. 


Ray, J.—This is an action of ejectment, for eighty 


acres of land in Lawrencecounty. The petition was filed 
August 30, 1881, and is in the usual statutory form. The 
answer is a special denial and contains further the allega- 
tions that defendants were at date of suit and are the 
legal owners in fee of the land in dispute and rightfully 
in possession thereof. 


It was agreed that defendant, 
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Younger, is the common source of title. The case was 
tried by the court without the intervention of a jury. 

It appears from the record that the respondent, Wm. 
H. Younger, who was the guardian and curator of Ephraim 
Woodrow, made application for a final settlement of his 
accounts with said ward at the November term, 1866, of 
the probate court, and that at the July term, 1867, which 
was the first regular term after the expiration of the three 
months during which said exhibit was required to re- 
main on file for the examination of parties interested, 
said guardian appeared in person and said ward by at- 
torney, and by consent of parties the said application for 
final settlement and the objections of said ward thereto 
which had been previously filed, were taken up and the 
probate court, upon an examination of the accounts and 
the witnesses, found the exhibit incorrect and that the bal- 
ance due by said guardian to said ward instead of being 
the sum of $245.50, as claimed by said guardian, was the 
sum of $3,438.95, which last sum the court ordered to be 
paid over. Thereupon said Younger took his appeal to 
the circuit court of Lawrence county, whence the venue 
of said cause was changed, on his application, to the 
circuit court of Greene county, where upon atrial anew 
the following finding and judgment was on August 19, 
1871, had and entered in said cause: 


‘‘ Hphraim Woodrow, plaintiff, 0 Wm. H. 4. 
Younger, defendant. 


*¢ Judgment on report of referee. 


‘‘Now, at this day comes on this cause to be heard on 
the exceptions filed by the defendant on the 27th day of 
May, 1870, and the 12th of December, 1871, to the report 
of the referee herein, and after hearing the arguments of 
counsel for the plaintiff and defendant on said exceptions 
and the report of the referee, it is adjudged, considered 
and decreed by the court that said exceptions be not 
allowed, but the same are overruled, and that the report 
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of the referee herein, in all things, be approved and con- 
firmed, and it appearing to the court from said report 
that on the 11th day of May, 1871, the said defendant 
was indebted to the plaintiff as his late curator in the 
sum of two thousand two hundred and ninety-five dollars 
and seventy-seven cents for debt. It is therefore consid- 
ered by the court that plaintiff have and recover of 
and from said defendant the said sum of two thousand, 
two hundred and ninety-five dollars and seventy-seven 
cents for debt, and the further sum of one hundred and 
thirty-three dollars for interest from the 11th day of May, 
1871, aforesaid, and that this judgment bear interest at 
the rate of ten per cent. per annum.”’ 

Said judgment was assigned by said Woodrow to 
Wm. Yeoman, the plaintiff on March 5, 1879, and a gen- 
eral execution issued thereon June 24, 1879, directed to 
the sheriff of Lawrence county, who levied upon and sold 
thereunder the interest of said Younger in the real estate 
in suit and made to this plaintiff, who was the purchaser 
at said sale, a deed therefor, dated March 21, 1880, and 
filed for record August 2, 1881. The plaintiff’s claim to 
said land was under and by virtue of said deed. As will 
be seen by the court’s action upon the declarations of law 
asked by the parties, the case was made to turn upon the 
validity of said judgment, and whether it would author- 
ize and support an execution, and we,. therefore, deem 
any further statement of the evidence unnecessary and 
immaterial. 

The court refused to give for the plaintiff the follow- 
lowing declarations of law: 

1. The sheriff’s deed to plaintiff read in evidence, 
passed to plaintiff all the title of the defendant, Younger, 
in the real estate therein described, and if the defendant 
was in possession of the premises sued for at the time of 
the levy thereon of the execution recited in such deed, 
and was also in such possession at the institution of this 
suit, then plaintiff is entitled to recover. 

4. If the case of Woodrow against Younger origi- 
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nated in the probate court of Lawrence county, on the 
exhibit of said Younger for final settlement as guardian 
of said Woodrow and the exceptions of said ward thereto, 
and was taken by appeal to the circuit court of Lawrence 
county, and thence by change of venue to the circuit 
court of Greene county, and both parties appeared to 
such action in all such courts, then the latter court had 
jurisdiction to finally determine the matter of such guard- 
ianship accounts, and jurisdiction of the person of said 
Younger in that behalf, and the final judgment of said 
court thereon, referred to in said sheriff’s deed and which 
has been read in evidence, is valid and cannot be attacked 
collaterally in this action, for any errors or irregularities 
therein, if any, or for the reason that such judgment is 
different, if so in fact, in either form or substance from 
what it should have been, and unless such judgment in 
express terms provides that other preliminary steps 
should first be taken before execution should issue, the 
plaintiff was entitled to an execution on and in conformity 
with such judgment. 

At the instance of defendants, the court gave the'fol- 
lowing declaration of law: 

If the judgment referred to in said sheriff’s deed, 
offered in evidence by the plaintiff is a judgment in the 
Greene circuit court, based on an appeal by defendant as 
guardian and curator of said Ephraim Woodrow, from 
the probate court of Lawrence county, Missouri, on ex- 
hibits of said defendant in said probate court for final 
settlement of said guardian and curatorship, then said 
judgment did not authorize the issuance of any execution 
thereon, and the said execution is therefore void. 

The plaintiff thereupon took a nonsuit, with leave to 
move to set it aside, and after an unsuccessful motion for 
that purpose appealed the cause to this court. 

The question thus presented, for our consideration, 
is the validity, force and effect of the sheriff’s deed, 
under which the plaintiff claims title to the real estate in 
question. That deed, as we have seen, rests upon an ex- 
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ecution issued upon the said judgment of the Greene 
circuit court, above set out, and that judgment is ‘‘ based 
on an appeal, by the defendant as guardian and curator 
of said Ephraim Woodrow, from the probate court of 
Lawrence county, on exhibits of said defendant, in said 
probate court, for final settlement of said guardian and 
curatorship ;’’ and it was, in effect, held by the trial court, 
by its said declarations of law, that said judgment so ren- 
dered and based did not authorize an execution, and that 
said execution issued thereon was void, and the sale and 
sheriff ’s deed thereunder passed no title ; and this ruling 
of the trial court is here assigned for error. 

It is the well-settled law of this state, by decisions 
too numerous to mention, that, where the court has juris- 
diction of the parties to the suit, and of the subject mat- 
ter of the action, its judgment and process there- 
under, however erroneous, or irregular, cannot be ques- 
tioned in collateral proceedings like this, so as to defeat 
titles acquired by judicial sales thereunder. In this case, 
there can be no question but that both the Greene circuit 
court and the Lawrence probate court, from which the 
appeal came, had jurisdiction of the parties to said suit 
or proceeding, as well as the subject matter thereof. The 
record shows that both parties appeared in both courts 
and contested the matter of said final settlement of said 
guardian and curatorship, and the statute then in force 
shows that the probate court of Lawrence county had 
exclusive original jurisdiction in the settlement and al- 
lowance of accounts of executors, administrators, and 
guardians, and to hear and determine all disputes and 
controversies, whatever, respecting the duties or accounts 
of executors, administrators or guardians, subject to an 
appeal, in all cases, to the circuit court in such manner, 
us may be provided by law. Sec. 7, chap. 137, Gen. Stat., 
1865, p. 556. 

Section 50, chap. 116, same revision, page 473, pro- 
vides that ‘‘appeals shall be taken from the decisions of 
such court, on final settlement, as in the case of executors 
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and administrators.”’ Section 8 of chap. 127, regulating the 
allowance of appeals in case of executors and administra- 
tors, from the decision of courts having probate jurisdiction 
to the circuit court, provides that: ‘‘ Upon the filing of 
such transcript and papers, in the office of the clerk of the 
circuit court, the court shall be possessed of the cause, 
and shall proceed to hear, try and determine the same 
anew, without regarding any error, defect or other imper- 
fection, in the proceedings of the court having probate 
jurisdiction.”’ There can, therefore, be no question of the 
jurisdiction of the Greene circuit court, by reason of said 
appeal and change of venue, of the subject matter of said 
exhibit of said guardian and curator for final settlement, 
so filed in the probate court of Lawrence county as afore- 
said. 

It is equally well-settled, by numerous decisions of 
this court, that the final settlements of guardians and 
curators, executors, administrators, etc., have the force 
and effect of general judgments and are entitled to the 
same immunities. 

It is true that the General Statutes of 1865, which 
were in force at the date of the proceedings and settle- 
ment in question, nowhere, in express terms, directed the 
probate court to order the amount so ascertained and 
found due, paid over to the ward, or to issue execution, 
or other process to enforce its collection ; but it does pot 
follow, that the court had no such power. The authority 
to make settlement, to hear and determine such disputes 
and controversies, expressly conferred by statute, implies 
the power to order the payment so found due and owing 
and enforce its collections by execution. The revision of 
1879, by section 2611, has supplied the surviving defect of 
the General Statutes of 1865, but this section is, we think, 
but alegislative declaration of the power necessarily inher- 
ing in the court, by its very being and constitution. By ex- 
press statute, ‘‘all courts have power to issue all writs, which 
may be necessary in the exercise of their respective 
jurisdictions according to the principles and usages of 
law.” Sec. 17, chap. 133, Gen. Stat. 1865, p. 538. 
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By sec. 44, chap. 116, Gen. Stat., p. 472, the probate 
court has power, whenever a minor having a guardian or 
curator, dies possessed of property, real or personal, to dis- 
tribute the personal estate among those interested by 
ordering the same to be paid over by the guardian or cura- 
tor to the distributees ; and by section 46, same chapter, 
. whenever it appears to the.court, that a minor is not a 
resident of this state, and has a guardian in another state, 
the court may authorize or compel the guardian or curator 
to deliver over to such foreign guardian all the property 
of which he may have the custody, belonging to such 
minor, and will it be doubted that it has the power on final 
settlement, to order the amount found due the ward, paid 
over to him, and to enforce its judgment by execution or 
other appropriate process? We think not. It follows, 
therefore, that the trial court erred in refusing the decla- 
rations of law, asked by the plaintiff, and in giving that 
asked by the defendant. 

For these reasons, the judgment of the circuit court is 
reversed, and the cause remanded for further proceedings, 
in conformity hereto. All concur, except Sherwood, J., 
not sitting. 





Tue Strate, ex rel. Howarn County, Plaintiff in Error, 
2. BurcKu ART? et al. 


1, Referee, Report of: SPECIAL VERDICT : JUDGMENT ON. The report 
of a referee in applying payments and stating an account must be 
treated as a special verdict for the purpose of rendering a judgment 
upon it. 


2. Practice in Supreme Court: BILL OF EXCEPTIONS: MOTION FOR 
NEW TRIAL. Before the Supreme Court will review alleged errors 
occurring at the trial, the attention of the trial court must be called 
to them by a motion for new trial, and such motion and the ruling 
thereon must be incorporated into the bill of exceptions. 
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Error to Cooper Circuit Court.—Hon. E. L. EDwarpDs, 
Judge. 


AFFIRMED. 
Martin & Priest for plaintiff in error. 


Draffen & Williams and John Cosgrove for defend- 
ants in error. 


(1) There is no motion for a new trial preserved in 
the bill of exceptions in this case ; and under the repeated 
rulings of this court, it is absolutely precluded from ex- 
amining the questions raised by the plaintiff in error. 
Botchford ». Cramer, 65 Mo. 48; Thacker v. Tracy, 8 
App. Rep. 315; Bevin v. Powell, 11 App. Rep. 216-220 ; 
Home Savings Bank v. Traube, 6 App. Rep. 221; Rein- 
ecke v. Jod, 56 Mo. 386; McCoy v. Farmer, 65 Mo. 244; 
Acock ». Acock, 57 Mo. 155; Lancaster v. Insurance 
Company, 62 Mo. 121; Brady v. Connelly, 52 Mo. 19. 
(2) There is also another objection to the examination 
here of the questions raised by the plaintiff in error, 
which is as fatal as the omission to file a motion for anew 
trial. No such exceptions were filed to the report of the 
referee, as are contemplated by the statute. They should 
have been specific. Wiggins Ferry Co. v. Railroad Co., 
73 Mo. 419. 


Brack, J.—The defendant, Burckhartt, was col- 
lector of the revenue of Howard county for the 
three consecutive terms commencing on the first 
days of February 1873, 1875 and 1877. At the begin- 
ning of each term, he gave bond for the faith- 
ful discharge of his duties, with different sureties. 
He failed to make regular settlements with the county 
court as the law contemplates, but an account, in the 
nature of an account current, was kept by the county 
clerk. At the close of the third term, there appeared to 
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be a balance against the collector, to recover which these 
suits were instituted on these bonds. Other breaches of 
the bonds were alleged in the petitions. 

The defendants, in the suits upon the first and second 
bonds, among other defences, pleaded the statute of limi- 
tations of three years. The causes were referred, with 
instructions to the referee to find the facts and report the 
same to the court with his rulings in admitting and reject- 
ing evidence. The referee heard the causes at the same 
time, and reported to the court. The report, as to the 
facts, was in substance, that there was no default in the 
second and third terms, but that overpayments had been 
made during those terms, and after applying these to the 
first term, the collector was still in default on the first 
term in the sum of over twenty-five thousand dollars ; 
that, in May, 1875, the attention of the collector was called 
to the fact that he was in default, and on his representa- 
tion that the default was occasioned by tax receipts on 
good men, with which he was charged, and which he had 
not collected, he was allowed to remain in default; that 
the settlement for that term was due May 17, 1875, and 
these suits were commenced January 18, 1879. Excep- 
tions were made to this report on the ground that the 
referee erred in excluding and in admitting certain evi- 
dence, and because the finding was against the law and 
the evidence which were by the court overruled. The 
report was confirmed and judgment entered for defend- 
ants in each cause. 

The report of the referee, in applying the payments 
and stating the account, must be treated as a special 
verdict, for the purpose of rendering judgment thereon. 
R. 8., see. 3623; Woodrow v. Younger, 61, Mo. 395; 
Franz v. Dietrick, 49 Mo. 95. It does not appear to be 
claimed that a judgment different from that actually 
rendered could, of right, have been entered upon the 
facts as found by the referee. The errors complained of 
are such as must be preserved by bill of exceptions. 
These are duly preserved in the bill of exceptions, but 
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there is nothing in the bill of exceptions to show that a 
motion for new trial was filed or overruled by the court, 
nor is there any such a motion found in the transcript. 
Before this court can review the alleged errors, the atten- 
tion of the trial court must be called thereto by a motion 
for new trial, and that and the ruling thereon must be 
incorporated in the bill of exceptions. State v. Marshall, 
36 Mo. 400; Long v. Towel, 41 Mo. 398; Collins v. Saun- 
ders, 46 Mo. 389, and Rotchford v. Creamer, 65 Mo. 49. 
The judgment of the circuit court, in each of these cases, 
is affirmed. All concur. 





IN THE MATTER OF THE ESTATE OF PETER Bomtno, DE- 
CEASED; Maria L. Haren ef al., Petitioners, 
Appellants. 


1. Probate Court: JurRIspicTIoN. The probate court has jurisdic- 
tion to grant a certificate for the payment to the heirs of an 
intestate money paid into the state treasury by the administrator 
under an order of the probate court because there were no known 
heirs. 


2. Statute of Limitations. The statute of limitations will begin to 
run in such case against the heirs only from the time of the publica- 
tion by the administrator of the special notice required by statute to 
be given to the unknown heirs of an intestate. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Alex. J. P. Garesche for appellants. 


(1) Conceding there has been an escheat of the per- 
sonalty, still the heirs are not barred by limitation be- 
cause (a) some of them are married women, and (b) 
included in the payment to the state is the sum of $800 
net, rents collected by theadministrator after Bomino’s 
death and following the land belonged to the heirs ; (c) 

VoL. 83—28 
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the statute required a special notice to be given if no 
known heirs existed, required the court to make the 
order of payment only after a year, in meantime direct- 
ing the administrator to loan out the funds for a fixed 
term not exceeding one year. (2) But the law of escheats 
is not the one to be applied here. It refers to estates 
whereof there are no legal heirs, for this designation 
includes no heirs capable of inheriting. Catham v. 
State, 2 Head (Tenn.) 553. Escheats are seignoral, not 
prerogative rights of the crown. There is no escheat of 
movables. They pass to the crown upon failure of heirs 
as one of its prerogative rights. Com. v. Blanton,2 B. Mon, 
397. The right to maintain this proceeding is under the 
administration law. (3) The heirs by the intestate death 
of Peter Bomino had vested rights in the estate and 
these rights could be divested only by due process of law. 
State v. Stein, 2 Mo. 56; State v. Tedford, 3 Mo. 75; Mo. 
Code, 1855, p. 83. There never having been any notice 
given to these heirs, there has been no due process of law. 
By the statute two notices were required to be given to 
them, one in pursuance of sec. 21, Code of 1845, Admin- 
istration, art. 2, and again one of final distribution ; 
neither of these was given. Conceding that the probate 
court by its order treated the estate as an escheat, then 
for it to make the order binding, two jurisdictional facts 
must concur: That there were no heirs; next that they 
were notified. For I am willing to accept that the notice 
by the administrator to unknown heirs required by the 
statute might be construed to be due process of law—a 
constructive service to bring them into court. Hence it 
must appear from the record that there were no heirs ; or 
if heirs but unknown, that they were notified muwst 
appear on the face of the record. Nothing is to be pre- 
sumed in favor of such a record. It is that of a court of 
limited jurisdiction, and it is if valid the absolute con- 
fiscation of the rights of the Bomino heirs. State v. 
Teulon, 41 Texas 252; Fairfield v. Gillifer, 49 Maine 360 ; 
Peake wv. Redd, 14 Mo. 79; Valle v. Fleming, 19 Mo. 460 ; 
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Schell v. Leland, 45 Mo. 293; Gibson v. Vaughan, 61 Mo. 
420; McCoy v. Zane, 65 Mo. 15; Colville v. Judy, 73 
Mo. 654. 


D. H. McIntyre, Attorney General, for the state. 


The action of the probate court of St. Louis county in 
ordering the public administrator to pay the balance into 
the state treasury was correct. Nothing else could be 
done ; §§ 1, 2, 3 and 4, chap. 61, R. 8., 1855, p. 716. (Sees. 
5564, 5565, 5566 and 5567, R. 8., 1879, are the same except 
that 3 years in sec. 2 is changed to 2 years in sec. 5565.) 
The probate court committed no error in rendering judg- 
ment against the petitioner. The court had no jurisdic- 
tion ; sec. 5586, R. 8. 1879, same as § 23 chap. 61, R. S., 
1855, p. 720. Nor could the circuit court have afforded 
relief as almost twenty years had elapsed since the death 
of the intestate. Sec. 5586, supra. It, therefore, ap- 
pears that plaintiff’s claim was barred by the statute and 
that she is without relief. The rents which were paid 
into the state treasury were repaid by order of court. 


Puitipes, C.—This is a proceeding instituted in the 
probate court of St. Louis county by the heirs and dis- 
tributees of the estate of Peter Bomino, deceased, for an 
order on the state treasurer to pay to claimants as the 
heirs of said decedent, the balance found by said court 
to have been due on final settlement and paid into the 
state treasury. Due notice was given to the circuit or 
county attorney who appeared and defended for the 
state. The probate court dismissed the proceeding on 
the ground that it did not have jurisdiction over the 
subject matter. 

The case, after passing on appeal through the circuit 
court and court of appeals to this court, is submitted on 
the following agreed statement of facts: ‘‘ Peter Bo- 
mino, for many years before his death a resident of the 
city of St. Louis, lived in seclusion, apparently without 
a friend or relative. In the summer of 1854 he died un- 
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married and intestate. On the 3lstof July, A. D. 1854, 
Peter B. Garesche, public administrator of the then 
county, including the city of St. Louis, took charge of 
his estate. In making the inventory a crock of gold was 
unearthed in the cellar, and this led toa further search 
when other crocks were found similarly filled. He left, 
also, the residence in which he lived. The public 
administrator aforesaid took charge of the realty and 
personalty of the said estate. And on the 22nd of Sep- 
tember, A. D. 1860, made final settlement showing a 
balance due to the estate, applicable to distribution, of 
nine thousand and one and 8-100 dollars, and which by an 
order of the probate court he was ordered to pay into 
the state treasury, which order was of the same date as 
said final settlement and was promptly complied with. 
Included in said balance was about eight hundred and 
fifty dollars net rents realized from the residence of de- 
ceased: that is after deduction made for taxes, insur- 
ance, repairs and commissions. 

‘*The order expresses that it was because there were 
no known heirs. The settlements of the administrator 
show that he gave the statutory notices of his taking out 
letters and for final settlement. But he is long since dead 
and no notice is filed or charge made in his settlements 
of notice to the unknown heirs to present themselves, or 
of any distribution to be made unless the usual notice of 
final settlement subserve this purpose. Upon such final 
settlement Edward T. Farish was appointed to take 
charge of the realty and did so, paying from time to 
time the net accumulations of rent to the treasurer of the 
state of Missouri under the order of the probate court. 
No inquisition was ever had of escheat, and contempora- 
neously with the present proceeding appellants applied 
to and obtained of said probate court an order directing 
the payment to them of the rents thus accumulated since 
final settlement, and the court granted an order upon the 
treasurer for those there deposited, and upon Mr. Farish 
for those not paid over, and the parties promptly com- 
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plied with the order and made the payment. Later, the 
appellants, a portion of them as plaintiffs, against the 
other portion as defendants, brought suit in the circuit 
court of St. Louis, June term, 1877, for the partition of 
the realty. Returns No. 48,255 made said Edward T. 
Farish and Lewis B. Beach, the latter as then circuit 
attorney of the 8th judicial circuit, as defendants. Judg- 
ment of partition was rendered in favor of the appel- 
lants, the property ordered to be sold, and the proceeds 
distributed among the appellants as the rightful heirs 
of said Bomino. So, too, said Farish and said Beach 
were notified of the application for payment of rents. 
And have been also of the institution of the present 
proceedings. 

‘‘This is an application, originally made to the pro- 
bate court, for an order on the treasurer of the state of 
Missouri to pay to appellants as the lawful heirs of said 
Bomino the balance due on final settlement and paid to 
the treasurer of the state. At the time it was made 
some of these heirs were and still remain married women. 
The application was refused by the probate court, and 
appellants appealed to the circuit court. There the 
appeal was upon hearing had overruled, and judgment of 
probate court sustained. Within four days the appel- 
lants moved for a new trial which was overruled, excep- 
tion taken, bill of exceptions filed and the cause 
appealed to the court of appeals. There, pro forma, 
an affirmance was taken of the judgment of the circuit 
court and the cause was then appealed to this court. 

‘Originally the application was made by Maria L. 
Haigh alone, but subsequently it appeared that other 
relatives, heirs, survived, alike but not equally entitled , 
they were all by consent made parties to this proceeding, 
so that the heirship is admitted. It is also admitted 
that, at the trial, it was shown that Maria L. Haigh 
came to the city of St. Louis, a day or two after the 
order on final settlement and the payment to the state 
treasurer, applied as heir to be recognized, but that said 
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Bauduy Garesche, though a lawyer, yet ignorantly told 
her that it was too late. That she relying upon this 
desisted from any further attempt till these proceedings 
were had. And it is further admitted that none of the 
appellants are or have been residents of the state of 
Missouri.”’ 

I. The principal question involved, therefore, is as 
to the jurisdiction of the probate court to entertain the 
application. This turns, of course, upon the statutes 
applicable to such proceedings. The petitioners contend 
that the provisions of the administration law apply, while 
the state, through the circuit attorney, contends that 
the law of escheats must govern. The administration 
proceeding in question began under the statute of 1845 
and ended under that of 1855. But as both statutes are 
practically the same, the parties have cited the pro- 
visions of the latter statute, and we will cite them ac- 
cordingly. The provisions relied on by appellants are as 
follows: ‘‘If, upon final settlement, it appear that any 
legatee or distributee is non-resident, or, from any other 
cause, is not in a situation to receive his share, and give 
a discharge therefor, or does not appear by himself or 
agent to receive the same, the county court shall order 
the executor or administrator to lend out the money, on 
good security, for such limited time as the court may 
direct, not exceeding one year.”” R. S., 1855, sec. 16, p. 
167. ‘In all cases when the legatee or distributee shall 
not appear within one year after final settlement by the 
executor or administrator, and claim his share, the county 
court shall order the same to be paid into the state 
treasury.”’ Jd., sec. 17. 

The following section in each code prescribes what 
receipts are to be taken, with whom they are to be filed 
and the manner of ascertaining the balance : 

‘When any legatee or distributee shall appear and 
claim any share paid into the treasury, the county court 
before whom the final settlement was made, being first 
satisfied of his right, shall grant him a certificate under 
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its seal; and, on presentation of the certificate to the 
auditor, he shall draw his warrant on the treasurer for 
the amount.”’ Jd., sec. 19, p. 167. 

The provisions of the law governing escheat on 
which the state relies are as follows: 

Sec. 2. ‘* Where there is administration granted, 
and there are no known heirs or legal representatives of 
the intestate, or no person shall appear within three 
years after granting the letters of administration to 
claim the personal estate of such intestate as next of kin, 
the administrator, in the settlement of his accounts with 
the proper court, shall account for all money which may 
come to his hands as administrator.”? R. 8., 1855, p. 
716. Section three regulates the manner of ascertaining 
the balance, etc. 

Sec. 4. ‘‘Such administrator shall pay such balance 
into the state treasury within ninety days after such 
settlement ; and if he shall so pay the same, the treas- 
urer shall grant him duplicate receipts therefor, one 
of which he shall deliver to the auditor of public ac- 
counts who shall grant him a certificate thereof, and 
credit him with the amount so paid into the treasury, 
and shall charge the treasurer therewith.’ Jd., p. 717. 

Sec. 23. ‘‘If any person appear within ten years 
after the death of the intestate, and claim any money 
paid into the treasury aforesaid, as heir or legal repre- 
sentative, he may file a petition in the circuit court 
for the county where the estate is, stating the nature of 
his claim, and praying that such money may be paid to 
him, a copy of which petition shall be served upon the 
Attorney General or circuit attorney, who shall put in an 
answer to the same.”’ Jd., p. 720. 

Sec. 24. ‘‘The court shall examine the said claim, 
and the allegations and proofs, and if they find that such 
person is entitled to any money so paid into the treasury, 
such court shall order the auditor to issue his warrant 
on the treasurer for the payment of the same, but with- 
out interest or costs, a copy of which order, under the 
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seal of the court, shall be a sufficient voncher for issuing 
such warrant.”’ Jd., p. 721. 

Respondent contends that the provisions of the 
administration law, from their context, show that they 
apply exclusively to the case of resident, known non- 
resident, and other known persons entitled to distribu- 
tion or partition; while the provisions of the act con- 
cerning escheats apply alone to the case of unknown 
heirs, to the latter of which the agreed statement of 
facts shows appellants belong. That section 16 of the 
administration law aforesaid has reference to known dis- 
tributees and legatees may be conceded, but it does not 
necessarily follow from this concession that section 19 is 
to have the same limited application. It is quite obvi- 
ous from an examination of the earlier statutes of this 
state that it was not in the legislative mind that any per- 
sonal estate of intestates, where there were known heirs, 
should become the subject of escheat to the state. Ter. 
Laws, 1824, p. 931, 932; Stat., 1835, p. 246. Those stat- 
utes dealt solely with the instance of unknown heirs. 

By the act approved January 31, 1843, Laws Mo. 
1842, p. 4, it was first provided: ‘* That in all cases, 
where a legatee or distributee shall not appear within 
one year after final settlement by the administrator 
or executor and claim his share, the court having juris- 
diction thereof shall order the same to be paid into the 
state treasury, there to remain, until claimed by the 
legatee or distributee.’’ The second section of this act 
declared: ‘* That when any legatee or distributee shall 
claim any share paid, as aforesaid, into the state treas- 
ury, he shall satisfy the court, before whom such final 
settlement was made, of his right, and the court, being 
satisfied thereof, shall grant to him a certificate,” ete., 
being substantially the same as section 19 in the statute 
of 1835, and was, likewise, carried into the statute of 
1845. Hence it is argued with great plausibility that 
section 2 of the act of 1842, referred solely to the new 
class of unclaimed shares, directed by section 1 to be 
paid into the state treasury. 
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But there are other aspects of this question, grow- 
ing out of the history of the legislation touching 
these matters, which show that the conclusion reached 
by the lower courts is more apparent than sound. 
Among the recognized canons of interpretation of stat- 
utes are the following: The intention of a legislative act 
may often be gathered from a view of the whole and 
every part of a statute taken and compared together. 
When the true intention is accurately ascertained it will 
always prevail over the literal sense of the terms. The 
occasion and necessity of the law, the mischief felt, and 
the object and remedy in view are to be considered. 
When the expression in a statute is special or particular, 
but the reason general, the special shall be deemed gen- 
eral, and the reason and intention of the lawgiver will 
control the strict letter of the law when the latter would 
lead to palpable injustice, contradiction and absurdity. 
1 Kent's Com. 461-2. And when it is doubtful whether 
a certain thing falls within the terms used in an act it is 
proper to resort to other statutes to ascertain the inten- 
tion of the legislature in the enactment of the general 
statute. Han. & St. Joe. R. R. Co. v. Shacklett, 30 Mo. 
557. A thing within the intention of the legislature in 
framing a statute is sometimes as much within the stat- 
ute as if if were within the letter. Riddick v. Walsh, 
15 Mo. 519; Schultz v. R. R. Co., 36 Mo. 13; State v. 
King, 44 Mo. 283. 

Applying these just and salutary rules of interpre- 
tation to the statute in question, we think the construc- 
tion contended for by the state is toonarrow. We think 
a reference to the earlier legislation bearing on this 
matter will demonstrate that no such restricted applica- 
tion was in the mind of the legislature in framing section 
2 of the act of 1842. Under the statute in force prior to 
1835 the only provision in respect to the disposition of 
the estates of unknown heirs was in the act concerning 
executors and administrators (1 Ter. Laws, 1824, pp. 
931, 932, secs. 40, 41, 42 and 43), which provided for an 
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inquisition of escheat as to the realty and for covering 
into the state treasury the personalty after administra- 
tion. By the 48rd _ section it was provided that: 
**Tt shall be the duty of the auditor of public accounts 
when any moneys are paid into the state treasury, by 
virtue of the preceding section, to credit the estate of the 
deceased with the amount; and if any heir or legal 
representative of the intestate, shall appear within ten 
years after the publication of the notice required by the 
19th section of this act, and produce legal proof of his 
or her right to claim such estate, or any part thereof, to 
the court out of which the letters of administration 
issued, such court shall grant him a certificate,’’ ete. 

This jurisdiction for the recovery of the money by 
the heirs, remained in the courts of probate until the 
statute of 1835. By this latter statute (sec. 14, p. 61, art. 
6, concerning distribution of the estate) it was provided 
that: If after final settlement, etc., it appeared that 
any distributee or legatee is a non-resident, or from any 
other cause is not in a situation to receive his share and 
give a discharge therefor, the court may, in their discre- 
tion, order the administrator to loan out the same for a 
limited time, ete. But there was no provision for cover- 
ing the same into the state treasury. There appeared, 
however, in this statute, ‘‘An act concerning Escheats,”’ 
sections 1 and 2 of which are substantially the same as 
the corresponding sections in the statute of 1855. By 
the 23d section of the act of 1835, jurisdiction to recover 
this fund by the heir was conferred upon ‘“‘the circuit 
court or court of chancery for the county in which the 
estate is.’ The provision found in the administration 
law of 1824, giving the jurisdiction to the probate court 
for the recovery of this estate, was omitted in the 
administration law of 1835. And thus remained the law 
until the enactment of 1842. 

It thus becomes manifest, I think, that when the 
legislature, in the act of 1842, deemed it wise, in addi- 
tion to the shares of unknown heirs, to transfer to the 
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state treasury the estate of distributees and legatees, 
who did not appear and make claim thereto within the 
prescribed time, they, also, deemed it wise and ex- 
pedient to restore the jurisdiction of the probate courts 
to entertain the petition of the heir for the recovery of 
any estate transferred through the probate court to the 
public treasury. The second section says “any share 
paid into the state treasury.”’ And I feel the more per- 
suaded of the correctness of this being the legislative 
intent, on reading sections 21, 22 and 23 of the same 
administration act of 1855. Section 21 provided, in sub- 
stance, that if, upon the final settlement of any adminis- 
trator, etc., it shall appear to the court that there are 
lands of the estate, ‘‘and that there are no known heirs 
or legatees to receive the same, or that the place of resi- 
dence of such heirs, etc., is unknown, or if such heir or 
legatee shall fail to appear to take possession of such 
premises, for more than one year,’’ the court shall then 
appoint some suitable person to rent the same out and 
collect the rents, and account therefor to the county 
court. Section 22 provided for covering such rents into 
the state treasury if not claimed after one year, etc. The 
23d section provided that: ‘‘ Any money paid into the 
treasury, under the provisions of the two preceding sec- 
tions, may be drawn therefrom, by the rightful heirs or 
legatees, in the manner provided for drawing money 
from the treasury, in the nineteenth section of this 
article.’ This nineteenth section is the same as section 
two in the act of 1842, and is the one under discussion. 
Now, it is to be observed that section 21 applied as well 
to the estates of unknown as to known heirs or legatees, 
and section 23 gave jurisdiction to the courts of probate 
for the restoration of this rental estate to the heir, 
whether an unknown or known heir. 

The inquiry, therefore, arises, why would the legis- 
lature, after providing for the transfer of the interests of 
both known and unknown heirs to the public treasury, 
accord to the one and not the other the right to go into 
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the probate court to reclaim his patrimony? Why would 
the legislature give the unknown heir or legatee the 
right under said section 23 to go into the probate court 
with his petition to claim the rents of his real estate 
paid into the treasury, and the same act deny him the 
same right to claim through the same court his other 
personal estate transferred by the probate court? Equality 
of right among claimants of equal merit and degree ac- 
cords with the whole policy of our laws, as, also, with 
the genius of our institutions of government. No con- 
struction should, therefore, be given by the courts to a 
statute which would confer such exclusive and discrimi- 
nating privileges, without the most cogent reasons, or 
unless the positive language of the statute admits of no 
other conclusion. 

II. There is an exceeding fitness, on the contrary, 
in this jurisdiction being exercised by the probate courts. 
The personal estate descends directly to the adminis- 
trator, he takes charge of it and administers it under the 
sole jurisdiction and supervision of the probate court. 
There is kept the record of his accounts, and all his 
official proceedings. The record evidence of the orders 
directing the transfer and showing the amount of the 
unclaimed estate are in the probate court. The appro- 
priateness of the application, made in this case, is 
apparent; so much so that I have no doubt it was the 
legislative intent in the enactment of section two in the 
act of 1842 to restore the jurisdiction as it existed prior 
to 1835. Nor does this conclusion involve the denial of 
the jurisdiction of the circuit court, as conferred by the 
act concerning escheats. There is no incompatibility in 
the existence of concurrent jurisdiction in the two courts 
over the application. Instances of the kind are to be 
found in other cases under our statute, with appellate 
jurisdiction in the cireuit court from the other court. 
The language employed in section 23, concerning escheats 
in the statute of 1855, is most comprehensive: ‘‘If any 
person appear within ten years - ” a and 
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claim any money paid into the treasury aforesaid, as 
heir or legal representative, he may file a petition in the 
circuit court.’’ There is nothing in its terms restricting 
the right either to a known or an unknown heir. 

III. But, it is insisted that the conclusion reached 
by us carries with it necessarily the construction that the 
ten years’ limitation imposed by the statute respecting 
escheats applies as well to known as to unknown heirs. 
Why should it not? Why should the legislature make 
any such discrimination? Why allow the unknown heir, 
under section 23 of the administration law, to claim the 
proceeds of the rentals of the real estate, without any 
limitation, and yet not apply it to his personal estate? 
One of the rules laid down by this court for the inter- 
pretation of statutes is, to avoid injustice and absurdity. 
The statute should be so construed as to make all its 
parts and provisions harmonize if possible. The con- 
struction we here give accomplishes this end. 

IV. Are these claimants then barred by the stat- 
ute of limitations? More than ten years had elapsed 
when this application was made. The agreed statement 
concedes that some of the applicants were married 
women when the money was paid over and are yet femes 
covert. But which of them or how many is not stated. 
There is a special reservation in the statute as to married 
women. But there is another view of this record, which 
effectually meets the suggestion of the bar by limitation. 
It is conceded that this estate was administered, through- 
out, on the theory that the intestate had no known heirs. 
In such case the statutes of this state have always re- 
quired that a special, prescribed notice should be pub- 
lished by the administrator, in order, if possible, to 
bring the fact of the intestate’s death and the adminis- 
tration to the attention of any heir he might have. Code 
1855, p. 132, sec. 22. The statute of 1824, sec. 19, p. 
923, as evincive of the jealous anxiety of the legislature 
touching the matter of notice, provided that: ‘‘In all 
cases where an intestate has left no known heirs or legal 
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representatives, the administrator shall, in addition to 
the advertisement mentioned in the preceding section, 
cause a notice to be published in some newspaper printed 
in the state in which the intestate was born, if known, if 
not, then in one of the neighboring states or territories, 
and continue in the same for six weeks successively, con- 
taining the name of the intestate, and as near as may be 
a description of his person, together with a statement of 
the time and place of his death, his age and place of 
nativity, if known, and the appraised amount of his 
estate.”’ 

This provision has been retained in all the successive 
revisions of the statute, with the exception of requiring 
the publication to be made in another state or territory. 
This notice, it is to be observed, is in addition to the 
ordinary notice of the grant of letters of administration, 
which is designed, more especially, to bring notice to the 
creditors of the intestate. It is fairly inferable, from 
the agreed statement of facts, that the special notice to 
the unknown heirs was not given in this instance. The 
record shows no such notice found in the probate court. 
There had been no adjudication by the probate court, 
based on the assumption of the existence of such notice, 
which would invoke the doctrine maintained by some 
decisions that, in favor of the judgment of a court of 
record having jurisdiction over the subject matter, there 
should be an intendment that such notice was found by 
the court before proceeding to judgment. 

We think the special notice prescribed by the stat- 
ute to the unknown heirs, if not essential to authorize 
the court to order the estate into the public treasury, is 
essential to start the running of the ten years limitation. 
The statute concerning escheats requires that before the 
state’s attorney can hold an inquisition to forfeit to the 
state any real estate of such heir, he shall have issued a 
scire facias, to be served by publication for six weeks, 
etc., requiring all persons concerned to appear and show 
cause. Some sort of notice is essential in all cases to 
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preserve the constitutional guaranty, ‘‘that no person 
shall be deprived of life, liberty or property without due 
process of law.’’ It springs from that natural equity 
which makes universal law. Any ‘proceeding pro- 
fessing to determine the right of property, where no 
notice, written or otherwise, is given, whatever else it 
might be called, would not be entitled to be dignified 
with the name of a judicial proceeding. It would be a 
mere arbitrary edict not to be regarded any where as the 
judgment of a court.”’ Woodruff v. Taylor, 20 Vt. 
65; Windsor v. Mc Veigh, 3 Otto 274; Waples Pro. in 
Rem, sec. 64; City of St. Louis v. Richeson, 76 Mo. 
434. 

Where the state, as in this case, is claiming to hold, 
against common right, the private property of the citi- 
zen under the provisions of a special statute, it must 
show that the statute has been complied with in all its 
material parts. Such statutes ‘‘have always been strictly 
construed, and this court has spoken but one language 
concerning them.”’ Colville v. Judy, 73 Mo. 654; Bobb 
». Woodard, 42 Mo. 483; Janney v. Spedden, 38 Mo. 
400; Gibson v. Vaughan, 61 Mo. 420; Peake v. Redd, 
14 Mo. 79. It would be strange, indeed, that the same 
statute, which prescribes the two notices to be given by 
the administrator, one of the grant of letters, the other 
for the benefit of the unknown heirs, should not permit 
the statute of limitation to begin to run as against the 
general creditors of the intestate until after publication 
of that notice, and yet should put into motion the other 
statute of limitation concerning escheats, without giving 
the required notice to the heir. 

It follows that the judgment of the court of appeals 
should be reversed, and the cause remanded thereto, 
with directions to reverse the judgment of the circuit 
court, and then remand the cause to the circuit court 
with directions to it to render judgment in favor of the 
petitioners as prayed for, and after ascertaining their 
respective shares, to issue the proper certificate to enable 
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them to obtain the s same, as by statute in such case pro- 


vided. All concur, except Hough, C. J., absent. 


Appealfrom Henry Circuit Court.—Hon. J. B. Gantt, 


AFFIRMED. 


Tne STATE V. BROWNFIELD, Appellant. 
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on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony of 
witnesses both for the state and the defendant, the Supreme Court 
will not interfere with its discretion in overruling the application, 
unless it appears that such discretion has been palpably abused. 





(Laws, 1877, p. 357, amended by R.S., § 1878) no change of venue : 
from one circuit to another, on account of the disqualification of the 
judge, is authorized. 


Practice : ELECTION OF SPECIALJUDGE. Where the defendant files his 
petition, verified by his oath and supported by the affidavits of two 
reputable persons, setting forth some of the causes of disqualification 
of the judge enumerated in Revised Statutes, § 1877, it is the duty of 
the judge to order the election of a special judge to try the cause. 
This can only be done where the petition is supported by the aftida- 
vits of two or more reputable persons. 
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show that he saved his exceptions to the rulings at the time. 
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The granting or refusing the change of venue was a 
matter strictly in the discretion of the trial court, and 
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the whole question is submitted to that court. State ». 
O Rourke, 55 Mo. 440 ; Slate v. Whitton, 68 Mo. 91; Slate 
». Guy, 69 Mo. 431. The record fails to show that de- 
fendant saved his exceptions to the action of the court in 
overruling his objections to the qualifications of certain 
jurors and this court will not review the point. Harrison 
v. Bartlett, 51 Mo. 170; State v. Williams, 77 Mo. 310; 
R. 8., 1879, § 1921. The court did not err in denying the 
motion for a change of venue on account of the prejudice 
of the judge. It was not supported by the affidavits of 
two or more reputable persons. 


Norton, J.—At the March term, 1884, of the Henry 
county circuit court, the defendant was indicted jointly 
with one Frank Hopkirk for murder in the first degree 
for killing John E. Wells, on the 29th day of February, 
1884. Upon the application of the parties charged on the 
12th of September, 1884, a severance was granted. De- 
fendant was put upon his trial on the 29th of September, 
1884, which resulted in his conviction of murder in the 
first degree, and after making an unsuccessful motion for 
a new trial and in arrest of judgment brings the case here 
by appeal. 

Of the many grounds alleged in the motion for a new 
trial, the counsel in their brief rely only on the following : 

First, that the court erred in refusing to grant an 
application for change of venue, based on the ground 
that the minds of the inhabitants of the county were so 
prejudiced against defendant that he could not have a 
fair trial therein. Second, that the court erred in over- 
ruling defendant’s application for a change of venue, 
based upon the prejudice of the judge. Third, that the 
court erred in overruling defendant’s challenge, for cause, 
of certain jurors, who upon their voir dive examination 
stated that they had formed an opinion from reading in 
a certain newspaper, what purported to be the evidence 
before the coroner, and the confession of Hopkirk, and 
who said they still had such opinions, but that they were 
VoL. 83—38 
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conditional, and they could impartially try the cause on 
the evidence notwithstanding such opinions. These objec- 
tions will be considered in the order of their statement. 

I. When a change of venue is applied for on account 
of the prejudice of the inhabitants of the county, the stat- 
ute provides that the petition of the applicant for a change 
of venue shall set forth the facts or the grounds upon 
which such change is sought, and the truth of the allega- 
tions thereof shall be proved to the satisfaction of the 
court by legal and competent evidence, etc. In the case 
of the State v. Whitton, 68 Mo. 91, it was held that the 
trial court did not err in refusing to grant a change of 
venue on account of prejudice, it being observed that 
witnesses were examined both on the side of the state 
and the appellant, and the court, upon the evidence ad- 
duced, found that the alleged prejudice did not exist and 
that the finding was conclusive. In the case of the State 
v. Guy, 69 Mo. 430, it was held that this court would not 
interfere with the action of the trial court in refusing a 
change of venue, asked on account of prejudice of the in- 
habitants of the county, unless it appears that palpable 
injustice has been done. The case of the State v. Burgess, 
78 Mo. 235, is to the same effect. 

In the case before us, the record shows that ten wit- 
nesses on behalf of defendant were examined on the 
question of the prejudice of the inhabitants and a like 
number on the part of the state; while the evidence of 
some of the witnesses tended to show that in Windsor 
and vicinity, near where deceased lived and was killed, 
and which town is located in the northeast corner of the 
county, near the lines of Benton, Pettis and Johnson 
counties, the general opinion was that defendant was 
guilty and there was talk of mobbing defendant, and 
while the evidence also tended to show that in the town 
of Clinton the tragedy was generally discussed, an ac- 
count of which had been published in the county papers, 
with large circulation, and like expressions of defendant’s 
guilt were made; the evidence, also, tended to establish 
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the fact that in other parts of the county the matter was 
not generally discussed and that the witnesses had heard 
but few express themselves on the guilt or innocence of 
the accused. Not one of the witnesses examined on either 
side said he believed that defendant would not get: a fair 
trial on account of prejudice. In this state of the evi- 
dence we cannot say that the court in overruling the ap- 
plication of defendant abused its discretion, and it is only 
when it appears that such,discretion has been palpably 
abused that we can interfere under the ruling of this 
court in the cases above cited. 

II. It is insisted that error was committed in over- 
ruling the following application of defendant: ‘*‘ Now 
here comes the defendant herein and moves the court to 
grant him a change of venue for the reason that the judge 
of this court is incompetent to hear and try this cause, 
first, because he is prejudiced against this defendant to 
such an extent that he cannot have before hima fair trial, 
and, second, because he will not afford him a fair trial and 
will not impartially rule in this case.”’ This application 
was signed by defendant and sworn to by him, but was 
not supported by the oath of two or more reputable per- 
sons, and for the lack of such supporting affidavits the 
trial court overruled the application. We are of the 
opinion that the ruling of the court was correct for the 
following reasons: Section 1877, Rev. Stat. (which is 
section one of the law of 1877, p. 357, amended) provides 
that: ‘‘When any indictment or criminal prosecution 
shall be pending in any circuit or criminal court, the 
judge of said court shall be deemed incompetent to hear 
and try said cause, in either of the following cases: First, 
when the judge of the court in which such cause is pend- 
ing, is near of kin to the defendant by blood or marriage ; 
or, second, when the offence charged is alleged to have 
been committed against the person or property of such 
judge, orsome person near of kin to him; or, third, when 
the judge is in any wise interested or prejudiced, or shall 
have been counsel in the cause; or, fourth, when the de- 
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fendant shall make and file an affidavit, supported by the 
affidavit of at least two reputable persons not of kin to or 
counsel for defendant, that the judge of the court, in 
which said cause is pending, will not afford hima fair 
trial, or will not impartially decide his application for a 
change of venue on account of the prejudice of the in- 
habitants of the county or circuit.”’ 

Sec. 1878. ‘‘ Whenever in any cause the defendant 
shall make application by petjtion under oath and sup- 
ported by the affidavit of two or more reputable persons 
not of kin or counsel for the defendant for a change of 
venue for any of the reasons stated in the next preceding 
section, it shall be lawful for the judge to hear such ap- 
plication, and immediately thereafter, by an order of 
record, to empower the members of the bar present, to 
the number of three or more * * * to proceed to the 
election of a special judge for the trial of the particular 
cause pending,”’ etc. 

By the express words of said section 1877, where an 
objection is made to the judge, on the ground that he 
will not afford the defendant a fair trial, defendant is re- 
quired to file an affidavit setting that fact forth, which 
must be supported by the affidavit of at least two re- 
putable persons, and the requirement that the oath of 
defendant shall be thus supported is emphasized and ex- 
tended by section 1878, which declares that whenever in 
any cause the defendant shall make application by peti- 
tion under oath, supported by the affidavit of two or more 
reputable persons not of kin or counsel for defendant for 
a change of venue for any of the reasons stated in the 
next preceding section it shall be lawful for the judge to 
hear such application, etc. Weare not authorized to say 
that the general assembly did not mean what is so clearly 
expressed in this statute, It is not open to the construc- 
tion put upon it by defendant’s counsel, viz., that no 
supporting affidavits to the oath of defendant are re- 
quired. The fallacy of this position is demonstrable 
from the following considerations: Since the enactment 
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of the law of 1877 ( Laws. 1877, p. 357) nochange of venue 
from one circuit to another on account of the prejudice 
or disqualification of the judge is permissible or author- 
ized. That law provided, as does said section 1878, Rev. 
Stat. (which is amendatory to the act of 1877), that when 
objection is made, in the mode pointed out, to the incom- 
petency of the judge on the score of prejudice, or any of 
the other grounds set out in section 1877, the judge, 
instead of ordering a change of venue to another circuit, 
should order the election of a special judge to try the 
eause. 

It will be observed that under section 1878 his right 
and duty to order the election of such special judge is 
predicated upon the fact of defendant filing a petition 
verified by his oath, setting forth the existence of some 
one of the causes enumerated in section 1877, rendering 
the judge incompetent, supported by the affidavit of two 
reputable persons. Now had the trial court adjudged 
the application of defendant, unsupported as it was by 
the affidavit of two reputable persons, sufficient, it would 
have left the case in such condition that the court could 
not have sent it to another circuit to be tried, because 
there was no law authorizing it; nor could he have or- 
dered an election of a special judge to try the case, be- 
cause the petition of defendant under oath was not sup- 
ported by the affidavit of two reputable persons, and not 
being thus supported, the court, under section 1878, had 
no authority to order such election, and had it done so, 
and had the trial been proceeded with by a special judge, 
we might well have been required to pass upon the 
legality of such a proceeding. It is true that by sec. 
1880, Rev. Stat., the trial judge has the right to order 
the election of a special judge when any one of the dis- 
qualifying causes, enumerated in section 1877, is within 
his own knowledge, but that does not in any manner af- 
fect the question under discussion. 

III. It is, also, urged that error was committed by 
the court in overruling defendant's objection to the qual- 
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ification of certain jurors, who upon their voir dire ex- 
amination stated that they had formed opinions from 
reading newspaper accounts of the tragedy purporting to 
give the evidence before the coroner, and: confession of 
Hopkirk. The record fails to show that the action of the 
court, in this respect, was excepted to at the time, and we 
cannot, therefore, examine the question, under the rul- 
ings of this court in the cases of State v. Williams, 77 
Mo. 310, and Harrison v. Bartlett, 51 Mo., 170. See, 
also, sec. 1921, Revised Statutes. 

The instructions given in the case are unexception- 
able and were evidently drawn with more than usual care, 
and placed the law applicable to the facts before the jury 
in clear and unmistakable language. 

The deceased was killed on the night of the 29th of 
February, 1884, at his own house, in the presence of his 
family, by two men who entered it wearing gum over- 
coats with their faces concealed or masked with handker- 
chiefs with eye holesin them. He was shot to death by 
these men with revolvers, and the evidence pointed strong- 
ly if not conclusively, to defendant as one of them. We 
perceive nothing in the record justifying an interference 
with the judgment, and it is hereby affirmed. All concur. 





OweEN v. Tue Str. Louts & SAN FrRANctIsco RAILWAY 
Company, Appellant. 


1. Railroads: FREIGHT; CONSTITUTION: STATUTE. A railroad cor- 
poration, organized under the laws of this state, subsequent to the 
going into effect of the present constitution, and the laws passed 
thereunder classifying and regulating the charges of railroads for 
carriage of freight, is subject to the provisions of such constitution 
and laws. It cannot claim exemption therefrom on the ground that 
it has purchased the privileges and franchises of a railroad corpora- 
tion whose existence antedates that of the constitution and said 

laws. 
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2. Railroads: CARRIAGE OF FREIGHT, CHARGES FoR. Under the 
evidence in this case, held, the defendant in its transaction with 
plaintiff did not violate the law (R. S., $$ 833, 834, 835) regulating 
charges for carrying freight. 


Appeal from Dallas Circuit Court.—Hon. R. W. 
Fyan, Judge. 


REVERSED. 
John O Day for appellant. 


Plaintiff erroneously united in his petition separate 
and distinct alleged penalties or causes of action when 
each should have been separately stated in a distinct 
count. R. 8. sec. 3512; Graves v. Pierce, 53 Mo. 423; 
Mulholland v. Rapp, 50 Mo. 42; Stewart v. Balderston, 
10 Kas. 131; Hannibal &c. v. Bowling, 53 Mo. 311. The 
verdict is a general one and therefore erroneous; there 
should have been a special finding on each count. Clarke 
o. R. R., 36 Mo. 216; Talbot v. Jones, 15 Mo. 215; Chris- 
tie v. Boyce, 47 Mo. 70; Siebert v. Allen, 53 Mo. 441. 
The statute should have been pleaded. /askellv. Moody, 
9 Pick, 162; Nichols v. Squire, 5 Pick. 168; Askew v. Hb- 
berts, 22 Cal. 262. The provisions secs. 834 and 835 of 
R. 8. are penal and must be strictly construed. Potter's 
Dwarris, pp. 236 247; City of St. Louis v. Laughlin, 
49 Mo. 559; Howell v. Stewart, 54 Mo. 402; City of New 
York v. Knoll, 7 N. Y. 530; People v. McFadden, 19 
Wend. 396. The application for a removal of the cause 
to the United States circuit court was improperly over- 
ruled. U.S. Statutes at Large, 470; R. R. Co. v. Missis- 
sippi, 12 Otto 135; Mayor v. Cooper, 6 Wall. 247; Fisk 
». R. R., 6 Blatch. 352; Tarble’s case, 13 Wall. 406. 
The plaintiff cannot recover in the case because it has suc- 
ceeded to the rights and privileges of the Atlantic & 
Pacific railroad, Southwest Pacific railroad and South 
Pacific railroad, which said roads had the right to fix the 
rates to be charged for carriage of passengers and freight. 
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The rates charged by both the defendant and the Mis- 
souri Pacific after deducting the amount charged as 
demurrage or switchage or both is a much less rate than 
the rates fixed by the statute for carrying grain from 
Lebanon to St. Louis. The rate charged by the defend- 
ant from Lebanon to Pacific was less than the statutory 
rate. 


Dyer, Lee & Ellis and J. P. Nixon for respondent. 


The St. Louis & San Francisco Railway Company is 
subject to the provisions and requirements of art. 3, 
chapter 21, R. 8. of Mo., establishing railroad classifica- 
tion and regulating freight charges. Ruggles v. Illinois, 
108 U. 8. 581; Spring Valley Water Works v. Schottler, 
110 U. 8. 347. It is well settled that astate may by general 
law limit the amount of charges of railroad companies 
for fares and freight, unless restrained by the charter of 
the company. Munn v. Illinois, 94 U. 8. 113; Chice., 
Burlington & Quincy R. R. Co. v. Lowa, 94 U. 8. 155; 
Peik o. Chicago & North Western R. R. Co., 94 U.S. 164; 
Winona & St. Peter R. R. Co. v. Blake, 94 U. 8. 180; 1 
Rorer on Railroads, 569; 2 Rorer on Railroads, 1351 to 
1363. The legislatures of the various states have the 
right to pass proper laws prohibiting excessive freight 
charges and unjust discriminations. Such laws are con- 
stitutional and valid. Olcott v. Supervisors, 16 Wallace 
694; R. R. Co. v. Richmond, 19 Wallace 584; Commis- 
sioners 0. P. & O. R. R. Co., 63 Maine 279; Shipper v. 
Commonwealth, 47 Pa. State 340; Blake v. Winona & 
St. Peter Co., 19 Minn. 418; Beckman v. S. & S. R. Co., 
3 Paige Ch. 45; State vo. W. & St. P. R. Co., 19 Minn. 
434; Fuller v. Ch. & N. W. R. R. Co., 31 Ta. 188; Hud- 
son Co. v. State, 4 Zab. (N. J.) 718; McGregor v. Erie R. 
R., 6 Vroom (N. J.) 89; Tilley v. Savannah R. R. Co., 
1 Am. & Eng. R. R. C. 615. Even if the St. Louis and 
San Francisco Railway Company were operating under 
the Atlantic and Pacific charter its road from Lebanon 
to St. Louis, in the state of Missouri, still the road would, 
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under well-settled principles, be subject to the legisla- 
tive control of the state of Missouri. State Treasurer »v. 
Auditor, 46 Mich. 224; Lowisville, &c., R. R. v. Palmes, 
109 U. 8. 244; Campbell v. Marietta, &c., R. R. Co. 23 
Ohio St. 168. The defendant is liable for overcharges 
made by it on contracts for through shipments from Leb- 
anon to St. Louis when the railroad from Franklin to St. 
Louis was owned and operated by the Missouri Pacific 
Railway Company. The statute, R. 8. sec. 834, provides: 
‘‘TIn computing the rates on freight, according to the pro- 
visions of this article, the distance shall be computed 
_ from the point where it is received in this state, notwith- 

standing it may pass From one road to another.’ This 
statute and the latter provision init have been upheld by 
the supreme court of Wisconsin in construing the Potter 
law, which was the model of our own statute on the same 
subject. Ackerly v. R. R., 36 Wis. 252; Rood v. R. R., 
43 Wis. 155; Attorney General v. Railroad Companies, 
35 Wis. 425. The application by defendant for removal 
of this cause from the circuit court of Dallas county to 
the United States circuit court was properly overruled. 
The application was not made before or at the term at 
which the cause could first be tried, nor was it made be- 
fore the trial. 18 U.S. Stat. at Large, p. 471; Alurray v. 
Holden, 1 McCrary 341; Atlee v. Potter, 4 Dil. 559; 16 
Am. & Eng. R. R. cases 272; Alley v. Wott, 111 U. &., 
472. It was unnecessary for plaintiff to formally plead 
the statute, the penalty sued for not existing at common 
law and being the creature of the statute. White ». 
Maxey, 64 Mo. 558; Aennayde v. Pacifie Railroad, 45 
Mo. 257. . 


Henry, J.—This suit is for the recovery of penal- 
ties for overcharges, alleged to have been made and 
received by defendant of plaintiff, on contracts for through 
shipments of freight from Lebanon, a station on defend- 
ant’s road, to St. Louis, the eastern terminus of the 
Missouri Pacific Railroad, and from Lebanon to Pacific, a 
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station of the Missouri Pacific Railroad. The defend- 
ant’s road ran from its southern terminus, through 
Lebanon to Pacific. 

By section 833, Revised Statutes, freight is classified, 
and, by section 834, freight charges are regulated. The 
freight shipped by plaintiff belonged to class ‘‘D’’ which 
comprises all grain in car loads. Section 835 imposes 
a penalty for making overcharges. Plaintiff had a judg- 
ment from which defendant has appealed, and contends 
that the foregoing provisions of the law do not apply to 
it, because it acquired by purchase the right of the At- 
lantic and Pacific Railroad Company, a corporation 
organized under an act of the congress of the United 
States, and, also, by the same purchase, the right of the 
S. W. Branch of the Pac. R. R. Co., a corporation or- 
ganized under the laws of Missouri, to fix and determine 
tolls, freights and fares, free from all state control or in- 
fluence. Appellant’s counsel has filed a voluminous 
abstract of 364 pages of printed matter, containing the 
acts of congress, and of the state legislature in relation 
to these different corporations, and, in a brief of 243 
pages, discussed numerous questions, bearing upon that 
of defendant’s amenability to the above sections of the 
Revised Statutes; but there is only one point on this 
branch of the case, which we deem it necessary to no- 
tice, believing it decisive of the main question. 

The defendant was incorporated in the year 1876, un- 
der the general laws of this state. The constitution of 
1875, art. XII, contains the following provisions, in force 
when defendant was incorporated : 

Sec. 12: ‘‘It shall not be lawful in this state for any 
railway company to charge for freight or passengers a 
greater amount, for the transportation of the same, for a 
less distance than the amount charged for any greater 
distance ; and suitable laws shall be passed by the gen- 
eral assembly to enforce this provision; but excursion 
and commutation tickets may be issued at special rates.”’ 
Sec. 14. ‘‘ Railways heretofore constructed, or that may 
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be hereafter constructed in this state, are hereby declared 
public highways and railroad companies common carriers. 
The general assembly shall pass laws to correct abuses 
and prevent unjust discrimination and extortion in the 
rates of freight and passenger tariffs on the different rail- 
roads in this state; and shall, from time to time, 
pass laws establishing reasonable maximum rates of 
charges for the transportation of passengers and freight 
on said railroads, and enforce all such laws by adequate 
penalties.” ) 

Sections 833, 834 and 835, classifying and regulating 
charges for freight and imposing a penalty for over- 
charges, were in force at and prior to the date of defend- 
ant’s incorporation. Defendant is not the ‘‘ Atlantic and 
Pacific Railway Company,” or the ‘‘ South West Branch 
of the Pacific,’ under another name, but is a new corpor- 
ation, organized since the adoption of the constitution of 
1875, and the enactment by the general assembly of the 
above sections. The defendant, not the ‘‘ Atlantic and 
Pacific”? or the ‘‘South West Branch of the Pacific,’’ is 
now, and at the time of thealleged receipt of overcharges 
for freight, was owner of, and operating the road from Leb- 
anon to Pacific. Even conceding for the argument, that 
the Atlantic & Pacific by the act of congress, and the South 
West Branch of the Pacific, by the act of our legisla- 
ture, were placed beyond the control and interference of 
the state, and had rights and franchises which could not 
be destroyed or abridged by the legislature, yet it does 
not follow that a corporation deriving its being, under 
the laws of this state can purchase rights from any cor- 
poration or individual, which it is forbidden to exercise. 

Corporations can hold only what they are authorized 
to acquire and hold by their charters. Before the de- 
fendant had a corporate existence the people of the state 
adopted the constitution of 1875, and the general assem- 
bly passed the laws required by the constitution, and yet 
it is claimed for a corporation, deriving its vitality and 
being from the general laws of the state, since the adop- 
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tion of that constitution and the enactment of those laws, 
that it is independent of both. It strikes me that the 
refutation of the proposition is found in its statement. 
The constitution declares, also, art. 12, sec. 21, that: 
‘*No railroad corporation in existence at the time of the 
adoption of this constitution, shall have the benefit of 
any future legislation, except on condition of complete 
acceptance of all the provisions of this constitution.’’ 
The convention evidently assumed that there were corpor- 
ations possessed of rights and privileges which it could 
not abridge, but intending to reserve complete legislative 
control of such as might thereafter be created, it at- 
tempted by this provision to get state control of all 
others. 

In view of these solemn declarations in our organic 
law, would it not be strange if a corporation could be 
created by the General Assembly, or under the general 
law, which would not be subject to those provisions of 
the constitution? Sections 12 and 14, supra, of the con- 
stitution are prospective and are applicable to all railroad 
corporations formed after the adoption of that constitu- 
tion. The manifest policy was, to get legislative control 
of all railroad corporations, and yet it is strenuously 
urged, that so far from succeeding as to corporations then 
in existence, it has even failed as to those subsequently 
organized, which can acquire, by purchase, the rights of 
effete corporations whose existence antedates the consti- 
tution, and thus perpetuate the exemption from legislative 
control, which the constitution sought to extinguish. 
We are of a different opinion, and hold that defendant 
is subject to the provisions of the constitution, and the 
law under consideration. And there are highly respecta- 
ble authorities which support this view. Louisville & NV. 
R. R. Co. v. Palmes, 109 U. 8. 244; Campbell v. R. R. 
Co., 23 Ohio St. 168. 

Did defendant violate the law in question in its 
transactions with the plaintiff? The sum of the freight 
charged from Lebanon to St. Louis, considering it a 
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through rate, exceeded that allowed by the statute, if the 
amount paid for carrying the wheat from the depot of 
the Missouri Pacific Road to the Yeager Mills and 
the St. Louis Elevator and demurrage charges are 
not to be deducted. But the question first to be dis- 
posed of, is as to defendant’s undertaking to carry 
plaintiff’s shipments of wheat beyond Pacific. If it did 
not, its charge of seventeen and eighteen cents per hun- 
dred pounds from Lebanon to Pacific, was not excessive. 
It must be conceded that it was under no legal obligation, 
and without permission from the Missouri Pacific Rail- 
way Company to use its road, was not prepared to carry 
the plaintiff’s wheat to St. Louis. The whole question, 
therefore, must turn upon the agreement between plain- 
tiff and defendant, considering in that connection the 
agreement between defendant and the Missouri Pacific 
Company. 

The evidence on this point established the following 
facts, we think, beyond any doubt: The defendant’s sta- 
tion agent at Lebanon was, also, the agent of the Missouri 
Pacific at that point. When plaintiff made his first 
shipment of wheat, he was told by defendant’s agent, 
that he was not authorized to give bills of lading for de- 
fendant company, to carry beyond its terminus, Pacific. 
Plaintiff at first objected, but finally shipped the wheat, 
taking defendant’s bill of lading to Pacific, and one from 
the Missouri Pacific from Pacific to St. Louis. At the 
same time he was furnished with blank bills of lading of 
both companies, which he afterwards used in his. ship- 
ments, each of which was made as in the first instance. 
To those facts, not only the agent at Lebanon, but the 
plaintiff and his clerk testified. Every way bill issued 
by the defendant on freight shipped by plaintiff showed 
the division rates which each road received, and the 
freight charged by defendant, including demurrage and 
switchage at St. Louis. Pacific was defendant’s eastern 
terminus, nor did it ever have any control or management 
of the Missouri Pacific road or business from Pacific to 
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St. Louis. The charge on freight made by the Missouri 
Pacific was ten cents per hundred, from Pacific to St. 
Louis. That rate was fixed by that company and defend- 
ant had no control over it whatever. The defendant en- 
deavored to get the Missouri Pacific Company to reduce 
its rate, but the latter refused and threatened, if defend- 
ant’s patrons refused to pay it, that the Missouri Pacific 
would not receive freight from the defendant’s road with- 
out breaking bulk. 

An agreement was entered into between the two com- 
panies, by which the Missouri Pacific agreed to haul 
defendant’s cars over its road, both passenger and freight, 
but under that agreement the Missouri Pacific had exclu- 
sive control of the trains and cars and the arrangement 
was made as testified by several witnesses, in the interest 
and for the benefit of shippers, to avoid breaking bulk 
at Pacific and the expense and waste incident to the re- 
handling of the freight. The plaintiff could have shipped 
over the defendant’s road to Pacific at local rates, and 
there made his terms with the Missouri Pacific, or ship- 
ped in the mode adopted by him. The switch companies 
in St. Louis were separate and distinct from the Missouri 
Pacific Railway Company, and to get a car loaded with 
wheat from the Missouri Pacific depot to the Central Ele- 
vator or the Yeager Mills costs from $3 to $6 per car. All 
of plaintiff’s wheat went to the Yeager Mills and the 
Central Elevator, and the cost of transportation from 
the Missouri Pacific depot to those points was paid by 
defendant. On the foregoing facts, we see nothing upon 
which to base the claim made by plaintiff. 

The agreement between the Missouri Pacific and the 
defendant made, as the witnesses testify, for the benefit 
of shippers, does not affect the question of defendant’s 
liability ; did not make defendant a carrier of freight 
from Lebanon to St. Louis, in spite of the express con- 
tract, made by defendant with plaintiff, that it would 
only carry to Pacific. It is contended that under that 
contract, the Missouri Pacific only received eleven per 
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cent. of the freight charged and received by defendant of 
plaintiff. This is-a misconception of its import. By 
that agreement, the Missouri Pacific Company was to re- 
ceive eleven per cent. of the entire amount of all gross 
earnings of defendant, on all of its passengers, freights 
and other business, which passed from Pacific to St. Louis 
over the Missouri Pacific road. The road of defendant 
was, after January, 1880, seven hundred miles long, and 
the distance from Pacific was but one-twentieth of that 
distance, and of all freight and passengers coming from the 
southern terminus of defendant’s road, or any other 
point on said road, to Pacific, and thence carried over the 
Missouri Pacifie to St. Louis, the Missouri Pacific received 
eleven per cent. We have, therefore, no data by which 
to determine whether the Missouri Pacific Company, on 
the shipments made by plaintiff, received more or less 
than its local rate from Pacific to St. Louis, even if the 
freight charged from Pacific to St. Louis is to be regarded 
as earnings of the St. Louis & San Francisco road, and 
as embraced in the contract between the two roads. But 
plaintiff’s own testimony shows that it was not so re- 
garded, and that the Missouri Pacific Company got the 
full amount of its local rate on all of plaintiff’s shipments. 
Such was the testimony of Cassiday, defendant’s general 
freight agent, introduced by plaintiff. To the same ef- 
fect is the testimony of Vitch, Nichols and others, defend- 
ant’s witnesses. Nor is it material, whether it did or 
not. The defendant did not agree to, nor did it in fact, 
carry the grain to St. Louis, and if plaintiff paid no more 
than the local rate allowed from Lebanon to Pacific and 
from Pacific to St. Louis, he has no ground of com- 
plaint. 

If such an arrangement as that made between these 
two roads is to be held to make each one a carrier over 
the route of the other, from the point where its cars are 
received by such other, railroad companies will of course 
to the detriment of shippers, throughout the state, cease 
to enter into such agreements. Without such an 
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agreement, each road can charge its local rates to its 
terminus, and the result will be to increase the cost of 
transportation, from the necessity of breaking bulk and 
rehandling the freight. The defendant lost, rather than 
gained, by its agreement with the Missouri Pacific Com- 
pany, as was testified to by several witnesses, and such 
agreements as that between these two companies are to 
be encouraged, because manifestly in the interest of the 
shipper, and the mode adopted by them for a division of 
freights concerns no one else. 

The statute upon which this suit is based is a penal 
statute, and while not to be so strictly construed as to 
defeat its object, yet when one is charged with its viola- 
tion, the evidence must show that, either in its letter, or, 
at least, in its spirit, its provisions have been violated. 
Even if defendant is to be held as having received the en- 
tire freight on plaintiff’s shipment to St. Louis, yet it 
was under no obligation to carry the wheat beyond the 
Missouri Pacific depot at St. Louis, and, in accordance 
with a long established custom, it paid for plaintiff the 
charges for transporting the wheat from that depot to 
the Yeager Mills and to the St. Louis Elevator, from $3 
to $5 per car, and adding to this a reasonable charge for 
demurrage, in support of which there is abundant testi- 
mony, and also, that, at that season cars were worth from 
$5 to $10 per day, and deducting these sums from the 
freight received, it would reduce the sum to considerably 
less than the charge allowed by the statute for the entire 
distance. Treating defendant as having only received 
from plaintiff freight charges from Lebanon to Pacific, 
eighteen cents per hundred pounds, the above charges 
would reduce the freight really received considerably be- 
low what defendant had a right to charge under the 
statute. The distance from Lebanon to Pacific is 148 
miles, six cents for the first twenty-five, four for the 
next, and two cents for each additional twenty-five miles, 
would make the local rate it could have charged eighteen 


cents. 
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There was no evidence upon which to base the in- 
structions given for plaintiff with regard to overcharges 
from Lebanon to Pacific. None were asked or given in 
relation. to alleged overcharges from Lebanon to St. 
Louis, and upon what evidence the verdict for $9,360 was 
based, we are at a loss to conjecture. The judgment is 
reversed. All concur. Judge Sherwood in the result, 
Hough, C. J., absent. 





ERSKINE, Appellant, v. PEoK. 


Corporation: STOCKHOLDER. One who surrenders to a corporation 
stock issued to him as ‘‘ full paid” but for which he has paid noth- 
ing, and which stock the corporation issues for value to bona fide 
subscribers, is not liable as a stockholder to one who becomes a 
creditor of the corporation long subsequent to such surrender.* 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Klein & Fisse and Hayden & Glover for appellant. 
C. H. Krum and Smith & Harrison for respondent. 


Henry, C. J.—This cause is here on appeal from the 
St. Louis court of appeals, and is reported in 13 Mo. App. 
Rep. 280. The case, as stated by the court of appeals, 
we think, is correctly determined. Appellant’s coun- 
sel, however, insist that the opinion of the court of ap- 
peals is not based upon a true statement of the case. I 
have examined their abstract with some care, and am 
satisfied that the court of appeals has stated the case as 
the circuit court must have found the facts in order to 
render its judgment for defendant, and there being sufli- 





*This syllabus is taken from 13 Mo. App., p. 280. 
VoL. 83—30 
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cient evidence to warrant such finding, its judgment was 
properly affirmed by the court of appeals, whose judg- 
ment we affirm. 





Laney, Appellant, v. THe Kansas City, St. Josepnu & 
CounciL, BLurrs RaILRoaAD CoMPANY. 


1. Railroads: KILLING STOCK: FENCES. A railroad company cannot 
be held liable for the killing of stock, occasioned by defective fenc- 
ing, unless it is shown that after having knowledge of defects it 
failed to repair them within a reasonable time, or that the defects 
had existed for such length of time that the company could by the 
exercise of reasonable diligence have had knowledge of and re- 
paired them. 


2. : : EVIDENCE : DEMURRER. Where it appears from the 
evidence that the gate through which it was alleged plaintiff’s mare 
passed onto the railroad track, where she was killed, was made for 
plaintiff’s convenience, and that it was not discovered to be 
out of repair until a week after the accident, and was not noticed to 
be defective on the morning thereafter by plaintiff’s son, who passed 
through it, and that, further, there was a failure of proof tending 
to show that the gate was open by reason of defective fastenings, 
when the mare passed through it, plaintiff cannot recover, and a de- 
murrer to the evidence should be sustained. 





Appeal from Buchanan Circuit Court.—Hon. Wo. H. 
SHERMAN, JUDGE. 


AFFIRMED. 
B. R. Vineyard for appellant. 


(1) The court below committed error by sustaining 
the demurrer to the evidence. (2) When stock is killed 
on a railroad track along inclosed or cultivated fields, and 
the road is not fenced as required by law, the company 
will be liable, regardless of the question of negligence. 
Wali v. R. R. Co., 59 Mo. 112; Fickle v. R. R. Co., 54 
Mo. 219; Walther v. R. R. Co., 55 Mo. 271; Laniz v. R. 
RR. Co., 54 Mo. 228. (3) It isa question for the jury to 
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determine, whether the company has been negligent in 
failing to construct or maintain lawful fences along its 
track, with gates therein at the farm crossings, with 
hooks or latches thereon properly constructed and at- 
tached thereto. Hammond v. R. R. Co., 43 Iowa 168; 
McKenly v. R. R. Co., 43 Iowa 641. If a gate does not 
have a proper fastening, or is left open by the railroad 
company, or by others with its knowledge, the statute 
requiring the maintenance of the fence is broken. Spin- 
ner v. R. R. Co., 67 N. Y. 153; RB. R. Co. v. Arnold, 47 
Ill. 173; McKinley v. R. R. Co., 47 Iowa 79. If a de- 
fective fence is shown to exist, that the company did not 
know of such defect is a matter of special defence, which 
must be pleaded by the company in courts of record, and 
proved in all courts where the matter is brought in issue. 
R. R. Co. v. Sullivan, 38 Ind. 262. (4) Under the evi- 
dence the ascertainment of the cause of the mare’s death 
was a question for the jury to determine. Blewett v. R. 
R. Co., 72 Mo. 583. (5) It was defendant’s duty to keep 
its fence, including the gate and its fastenings, in proper 
repair. On the fact that it would discharge this duty, 
plaintiff had aright torely. Railway Co. v. Smith, 38 
Ohio St. 410; Hvans v. Railway Co., 30 Minn. 489 ; Rog- 
ers 0. Railroad Co.,1 Allen 16 ; Johnson v. Railroad Co., 
29 Minn. 425. Even if no fence had been built by de- 
fendant along its track, plaintiff would have had the 
right to turn his horses into the field. In Missouri, live 
stock are free commoners, and the owner is not negligent 
in permitting them to run at large. TZarwater v. Rail- 
road Co., 42 Mo. 196; Clarks Adm az »v. Railroad Co., 
36 Mo. 220. (6) The ‘‘ordinary care”’ required of a rail- 
road company, in keeping its fences in repair, is greater 
than that exercised by ‘‘an ordinary careful farmer.”’ 
Much greater diligence and care is required of it than 
that. Rutledge v. R.R. Co., 78 Mo. 292. Even where 
an inspection of fences by a company every two days was 
shown, # was held that whether it had been guilty of 
negligence was a question fur the jury. vans v. R. R. 
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Co., 30 Minn. 489; McKinley v. Railroad Co., 47 Towa 
79; Mackie v. Railroad Co., 54 Towa 540. Plaintiff at 
least made out a prima facie case and should have been 
permitted to go to the jury. Williams v. Railroad Co. 
74 Mo. 453. 


Strong & Mosman for respondent. 


(1) There was not sufficient evidence that the gate 
was open through any fault or neglect of the defendant 
at the time the mare got through it upon the track. It 
matters not how defective or insecure the gate was, if 
such defective and insecure condition did not occasion 
the injury. R.S.§ 809; Clardy v. Ry. Co., 73 Mo. 567; 
Cecil v. Ry. Co., 47 Mo. 246. <A railroad company is not 
liable under this section for the killing of stock which 
comes upon the track through a gate left open by some 
one else without the consent of the company. JZarring- 
ton v. Ry. Co., 71 Mo. 384. ‘* Where the circumstances 
point just as much to the negligence of the plaintiff as to 
its absence, or point in neither direction, he cannot re- 
cover.’ Cordellv. N. Y. & H. R. Co., 75 N. Y. 330; 
Branagan v. Ry. Co., 75 Ind. 490; Holman Case, 62 
Mo. 564; Wood». C. M. & St. P. Co., 51 Wis. 201; 
Smith v. C. M. & St. P. Co., 42 Wis. 520; 46 Wis. 259 ; 
44 Wis. 405; Lawrence v. Ry. Co., 42 Wis. 329; 29 
Barb. 228; Lewis v. Railroad Co., 38 Md. 588; Rail- 
road Co. v. Swearingen, 47 Ill. 206; Lehman v. Brook- 
lyn, 29 Barb. 234; Railway Co. v. Henrice, 92 Pa. 431; 
Muddle v. Stride, 9 C. P. 380; Ry. Co. v. Kirkwood, 
45 Mich. 51; Smith v. Railroad Co., 37 Mo. 287. (2) So 
far as appears from the evidence, the mare may have 
been frightened and run ahead of the train and fallen 
into the culvert and over the sides of the bridge into the 
ravine and been killed by the fall. In such case, plain- 
tiff could not recover. Seibert v. Railroad Co., 72 Mo. 565. 
This action being for double the damages sustained by 
the plaintiff, it devolves upon him, by his proof, to bring 
‘this case strictly within the terms or conditions author- 
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izing it.’ Parrish v. Ry. Co., 63 Mo. 287. (8) Plain- 
tiff was guilty of contributory negligence and was not 
entitled to recover. Poler v. Railroad Co.,16 N.Y. 476. 
(4) The statute gives no action against a railroad com- 
pany to recover double the value of animals killed by 
reason of the failure to construct or maintain openings 
with gates or bars therein. It gives no right of action to 
a party to recover double damages for an injury occa- 
sioned by the failure to maintain any such gates or bars. 
The only action given for loss or injury to stock is for a 
loss or injury ( ‘‘damage”’ is the word in the statute ) 
‘“‘occasioned * * * by the failure to construct or 
maintain such fences or cattle-guards.”’ 








Norton, J.—This action was commenced before a 
justice of the peace of Benton township, Andrew county, 
to recover damages alleged in the first count of the state- 
ment to have been occasioned by the negligent failure of 
defendant to erect and maintain good and lawful fences, 
with good and lawful gates along the sides of its road 
where the same passes through plaintiff’s enclosed and 
cultivated lands, by reason of which one of plaintiff’s 
black mares escaped and entered upon defendant's track 
and was killed. The second count for cause of action 
states that defendant erected fences on either side of its 
track in Benton township, where the same runs through 
plaintiff’s cultivated land, and erected gates in said 
fences at a farm crossing in plaintiff’s enclosed fields and 
cultivated land, and negligently permitted said gates to 
become rotten and dilapidated and out of repair, so that 
they would not remain fastened and shut, but stood 
open, so that horses could pass through, and that, by 
reason of such neglect plaintiff’s mare escaped onto de- 
fendant’s track and was killed. 

Plaintiff recovered a judgment before the justice, from 
which defendant appealed to the circuit court of Andrew 
county, from which court defendant took a change of 
venue to the circuit court of Buchanan county, where, 
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on the trial, the court sustained a demurrer to plaintiff’s 
evidence, and rendered judgment for defendant, from 
which plaintiff appeals, and assigns the action of the 
trial court in sustaining the demurrer to the evidence as 
error. 

The first count in the statement alleges, as the cause 
of action, that the damage of which plaintiff complains 
was occasioned by reason of defendant’s failure to erect 
good and lawful fences with lawful gates at the farm 
crossing, where defendant’s road passes through culti- 
vated fields of plaintiff. The consideration of this count 
is entirely eliminated by the evidence of plaintiff, in 
which he says he claimed that his mare got on the track 
because the gate was open, not on account of the insuffi- 
ciency of the fence, but the insufficiency of the fasten- 
ings of the gate and the negligence of defendant in not 
repairing it. 

The second count substantially states, as the cause of 
action, that defendant negligently permitted the gate at 
the farm crossing to become rotten and dilapidated and 
so much out of repair, that the same would not and did 
not remain fastened or shut, but stood open, so that 
horses, on and prior to October 17, could go through, and 
that in consequence thereof plaintiff’s mare was killed. 
Plaintiff, who was sworn as a witness, stated that the 
gate was not defective in any other particular than the 
fastenings, that he knew of. So that the question be- 
fore us is narrowed down to whether there was any 
evidence that the gate through which plaintiff’s mare 
entered on the track was open for want of proper fasten- 
ings, and that defendant was negligent in not repairing 
the same. To charge defendant with negligence it was 
necessary for plaintiff to show that defendant, after hav- 
ing knowledge of the defective gate fastenings, did not 
repair the same within a reasonable time, or that the 
defect had existed for such a length of time that defend- 
ant, by the exercise of reasonable diligence, could have 
had knowledge of it. Clardy v. Ry. Co., 73 Mo. 576; 
Shear. & Redf. on Neg., sec. 459. 
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The evidence shows that the fastening to the gate 
consisted of a staple driven into the slat of the gate with 
a latch or hook attached to it, and that the gate was fas- 
tened by hooking this into a staple driven into a post. 
The particular defect complained of, as shown by the evi- 
dence, was, that the staple driven into the gate had 
become so loose that it would come out when shaken, and 
that the gate would then stand open three or four feet, 
leaving the latch and hook swinging from the staple in 
the post. The evidence, also, showed that plaintiff’s 
mare was killed on or about the 17th of October, and 
that she was tracked from the gate onto the railroad and 
to the place where she was killed, and that she escaped 
through the gate when it was open. We think the evi- 
dence given by plaintiff’s son negatives the fact that the 
gate was standing open, at the time the mare passed 
through it, because of its defective fastening. This wit- 
ness stated that early in the morning after the night of 
the accident, he found the gate open, saw his father’s 
horses on the defendant's right of way, drove them 
through the gate into the meadow, that he could not tell 
what opened the gate, did not take particular notice 
whether anything was wrong with the gate fastenings, 
did not remember whether staple was out, and states he 
must have fastened it, or it would have swung open. On 
cross-examination he said the gate was in good condition 
so far as he knew; that he closed the gate and must have 
fastened it, or it would have come open, and in reply to 
« question asking him ‘‘if the staple that held the hook 
to the gate had been out that morning would you not 
have noticed it,”’ said, ‘‘ I don’t know, but expect I would.” 

The plaintiff, although living on his farm, and hav- 
ing passed through this gate during the summer prior to 
the accident, and but two weeks before it occurred (ac- 
cording to the evidence of one witness) stated in his 
evidence that he discovered nothing wrong in the gate 
fastenings till about one week after the accident, when 
he discovered that the staple in the gate had become so 
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loose that it would come out on being shaken, when the 
gate would swing open. This same fact was testified to 
by two other witnesses who at the request of defendant 
examined the gate about a week after the animal was 
killed. It was, also, shown by witness, Bapps, who, at 
the time of the accident and for some time before, had 
been a section hand of defendant, that a week before the 
accident, he saw the gate open and took a spike maul, 
and drove the staple up and did not see the gate after 
that. There is no evidence in the record tending to show 
that, between the time the gate fastening was thus re- 
paired, and the time of the accident, it was standing open, 
or that the staple had again become loose so that it would 
come out and leave the gate to swing open. 

It does, however, appear that plaintiff, for whose 
accommodation and convenience the gate in question was 
erected, did not discover any defect in the fastenings till 
a week after the accident, when it was ascertained by 
him and two others, who examined it at his request, that 
it was out of repair. The evidence showed that the de- 
fect was of such a nature as to not have been discovered 
by plaintiff till a week after the accident nor by his son 
who early in the morning after the accident, though 
passing through the gate and fastening it, did not dis- 
cover anything wrong about the fastening. In view of 
this fact, and the further fact that there was a failure of 
evidence tending to show, that the gate was open, when 
defendant’s mare escaped through it, by reason of de- 
fective fastening, and the ruling of this court in case of 
Fitterling v. Mo. Pace. Ry. Co., 79 Mo. 504, the trial 
court was justifiable in sustaining the demurrer to the 
evidence. 

Judgment aflirmed. All concur, 
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Hosprs, Appellant, v. ALMsTEDT e¢ al. 


1. Mortgage: MERGER. A mortgage is not merged inthe estate by 
the purchase of the property by the mortgagee ata sale under a 
junior mortgage, against his intention to that effect. 





to 


In the absence of evidence to the contrary the 
mortgagee’s intention will be presumed to accord with his interests. 


3. Supreme Court, Practice in. The Supreme Court will not re- 
open issues already tried so as to enable a party to present evidence 
thereon which he omitted to offer at the trial. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Rudolph Schulenburg and G. A. Wurdeman for 
appellant. 


(1) A mere oral delivery, by the receiver without 
an order of court, previously obtained, or without the 
sanction of the court afterwards granted, did not give 
title to the note and deed of trust to Almstedt, but the 
same is the property of Jecko & Hospes, and in contem- 
plation of law is still in the custody of the court. Blunt o. 
Clitherow, 6 Vesey, 799 ; At?’ y General v. Vigor, 11Vesey, 
563; Hooper v. Winston, 24 Ills. 366; Johnson d. Guenter, 
6 Bush 535. (2) The rule is uniform that when two es- 
tates join in the same person a merger takes place eo ipso 
and as a matter of law, unless (@) it was the intention of 
the parties at the time to keep the two estates separate ; 
(6) or it was the interest of the parties that no merger 
should take place ; (¢) or unless there is an intervening 
estate. Wead v. Gray, 78 Mo. 59; Atkinson v. Augert, 
46 Mo. 515; Cleft v. White, 15 Bart. 70; Bassett ». 
Mason, 18 Conn. 131; Roberts v. Jackson, 1 Wend. 478; 
18 Albany Law J., p. 285; Wéilhelmiv. Leonard, 13 
Iowa 338; Wickersham v. Reeves, 1 lowa 413; Putnam 
v. Collamore, 120 Mass. 454; 62 Ills. 375; Aina ZL. J. 
Co. v. Com., 89 Ills. 170. None of the matters arise in 
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this case to bring it within the exceptions. Merger takes 
place as a matter of law ; and to create merger it is not 
necessary to prove intention, but in order to prevent 
merger it is necessary to prove intention to keep the two 
estates separate. Atkinson v. Augert, 46 Mo. 515. 


Louis Gottschalk for respondents. 


(1) The evidence shows there was no intention on 
the part of the mortgagees to merge the deed of trust in 
their title to the estate. When the purchaser of an 
equity of redemption takes an assignment of the mort- 
gage, both estates may stand although united in the 
same person. /ovle v. Fay, 62 Ill. 375; AMtna Ins. Co. 
vr. Com., 89 Ill. 170; W. Y. Ins. Co. v. Mecker, 40 N. J. 
Law 18. Equity will interfere to keep the two titles 
distinct, unless there is a declared intention in favor of 
the merger, or unless such an intention can be presumed to 
exist from the circumstances that such merger would be 
to the owner's interest. Bispham’s Eq. (2nd Ed.) 160; 
Van Nest v. Lawson, 19 Barb. 604: Woodward v. Davis, 
53 Ia. 694; State, etc. v. Koch, 47 Mo. 582; Swope v. 
Leffingwell, 72 Mo. 348. (2) Jecko had a right to trans- 
fer the note, and Almstedt had a right to sell the real 
estate under the deed of trust. Jecko had been a partner 
of Jecko & Hospes. Story on Part., § 328; Tutt ». 
Cheney, 62 Mo. 116; Mudd v. Bast, 34 Mo. 465. 


Henry, C. J.—This cause is here on appeal from the 
St. Louis court of appeals which reversed the judgment 
of the circuit court. The case is reported in 13 Mo. App. 
Rep. 270, in-which a full and fair statement of the case 
will be found. The principal contention is on the ques- 
tion of merger. Thecourt of appeals held, and we think 
eorrectly, that the lien of a mortgage is not merged in 
the title acquired by the mortgagee, at a sale of the 
mortgaged premises under a junior mortgage, or judg- 
ment, when it is his intention that there shall be no 
merger ; and in the absence of evidence io the contrary, 
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his intention will be presumed to accord with his inter- 
ests. In addition to the authorities cited by the court of 
appeals in support of the proposition, we add the fol- 
lowing: Woodward v. Davis, 53 Iowa 694; Simonton >. 
Gray, 34 Mo. 50; Gibson v. Crehore, 3 Pick. 475; Eaton 
v. Simonds, 14 Pick. 98; James v. Morey, 2 Cow. 246; 
N. J. Ins. Co. v. Meeker, 40N. J. Law 18. Neither 
courts of law nor courts of equity favor mergers. Jd. 
In Wead v. Gray, 783 Mo. 59, it was held on the facts of 
that case, that there was a merger, but it was clearly in 
the interest of the holder of the notes, and there was no 
evidence that she desired, or intended to keep the notes 
alive. 

The court of appeals reversed the judgment with di- 
rections to the circuit court to ‘‘take such further 
proceeding as to the court may seem proper, touching 
the ownership and disposition of the note secured by the 
deed of trust,’’ and plaintiff, appellant here, and, also, 
in the court of appeals, asked a modification of the judg- 
ment so as to allow him an opportunity to adduce evi- 
dence of an intention on the part of the holders of said 
note, that it should be held as paid, merged or cancelled. 
This was an issue in the cause on which testimony was 
introduced and Jecko, for the defence, testified that he 
and his partner, Hospes, wanted the note in order to con- 
trol the deed of trust and property, and it was not their 
intention to pay the note, and that they never did, but 
purchased it to protect their title to the property. Ap- 
pellant’s ground for his motion to modify the judgment 
was, that his view of the law was, that whether a merger 
had taken place or not was a matter of law, unless it was 
the intention, or interest of the party that it should not 
take place, and that the burden was upon respondent to 
prove such interest, or intention. Such a plea cannot be 
entertained in an appellate court, which does not sit 
to correct the errors into which a party, or his counsel 
may have fallen, but only those committed by the court. 
If appellate courts would re-open issues once tried, 
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merely because one of the parties was ignorant of his 
right or duty to adduce evidence at his command on the 
identical issue between the parties, there would be no 
end to litigation. The judgment of the court of appeals 
is affirmed. 





THe St. Franors Mitt Company ef al., Appellants, v. 
Suaee ef al. 


Judgment, Satisfaction of. Payment of a judgment by a third 
person operates as a satisfaction of it in the absence of evidence 
showing an assignment, and an execution cannot thereafter issue. 


Appeal from Dunklin Circuit Court.—Hon. R. P. 
OwEN, Judge. 


AFFIRMED. 
W. H. Clopton for appellants, 


The costs in this case are properly recoverable of the 
heirs of Wylie P. Sugg. They were the only defendants 
in the proceedings by the creditors to set aside the fraud- 
ulent deed, and the court decreed that plaintiffs should 
recover their costs; which meant only those costs that 
are taxable under the statute, and it is only the taxable 
costs for which execution was issued. The costs of bring- 
ing the property into the estate of W. 8. Sugg—such as 
traveling expenses, etc.—were proved and allowed against 
the estate of W. 8. Sugg. 


No brief for respondent. 


Ewine, C.—The record in this case is in almost in- 
extricable confusion, but as far as I can understand it, it 
appears that the original proceeding by the plaintiff was 
to cancel and declare void certain conveyances of land 
by the defendants, in fraud of the plaintiffs, who were 
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creditors. The decree in that case was for plaintiffs, as 
to certain of the land, but excepted certain other of the 
land which was described, and judgment for costs in 
favor of the plaintiffs. Execution was sued out and lev- 
ied on the land excepted in the decree, and thereupon 
the defendants filed a motion to quash, for the following 
reasons : 


1. ‘The whole amount of said execution has been 
fully paid before the issuance thereof. 
2. ‘Said execution does not follow, and is not au- 


thorized by the judgment on which it purports to be 
issued. 

3. ‘Said execution is against the property of a de- 
ceased person. 

4. ‘Said execution is for costs not authorized by 
law or the judgment aforesaid, and illegally taxed, and, 
without authority of law, charged against defendants ; 
that after paying the costs, the party who paid them, 
to-wit: George Rogers, took no assignment of the judg- 
ment for costs, but presented his claim therefor to the 
probate court, and obtained and now holds a judgment 
of allowance therefor, which is of record and in full force, 
and these reasons have already been passed upon and ad- 
judicated by the court.” 

The return of the sheriff shows a sale for $272.25, 
which was paid to the sheriff. In support of the motion 
to quash, Baldwin, the clerk of the court, testified that 
he issued the execution referred to in the motion to 
quash. All the costs for which said execution issued 
had been paid to him as such clerk, by George Rogers, 
before the issuance of the execution. There was no as- 
signment of said judgment for costs. The court sus- 
tained the motion to quash and the plaintiffs bring the 
case here by appeal. 

I. The decisive question of the case seems to be the 
fact that the costs were paid in full before the issuance 
of the execution. If Baldwin’s evidence be true, and it 
is not disputed, the costs were paid in full to him by one 
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Rogers, before he issued the execution, and the judg- 
ment being for costs, the payment satisfied it, and the 
execution was improperly issued. Freeman on Execu- 
tions, sec. 442, says: ‘‘ As writs of execution exist only 
for the purpose of enforcing judgments, it is evident that 
whenever a judgment is, by any means, satisfied, the writ 
which issued for its enforcement must also be treated as 
satisfied.”’ Again, sec. 444: ‘‘The voluntary payment 
of the amount due on a judgment or execution, if made 
unconditionally and without any reservation of the right 
to keep the judgment alive, is unquestionably and irrev- 
ocably a satisfaction of the writ, no matter by whom 
the payment was made ;”’ and authorities there cited in 
note 1. Weston v. Clark, 37 Mo. 569.. There was no ev- 
idence of an assignment of the judgment to Rogers, and 
hence the payment, under these authorities, was satisfac- 
tion of the judgment for costs and the execution was im- 
providently issued. 

II. There was evidence of an allowance by the pro- 
bate court in favor of Rogers for a certain amount, but 
that can cut no figure in this case. If the allowance was 
improper and illegal, the place to resist that was before 
the probate court. The judgment of the circuit court is 
affirmed. All concur. 





Brown v. THe St. Louis, Kansas City & NortHern 
Rattway Company, Appellant. 


Practice: APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The affi- 
davit and bond for appeal must be filed during the term, and when 
filed in vacation the cause will be stricken from the docket of the 
Supreme Court. 


Appeal from Chariton Circuit Court.—Hon. G. D. 
BureEss, Judge. 


APPEAL DISMISSED. 
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Wells H. Blodgett for appellant. 


A. W. Mullins with S. C. Major for respondent. 


Henry, C. J.—Therecord in this case, with respect to 
the appeal is as follows: ‘‘ This day (May 30, 1879), come 
the parties aforesaid by their attorneys, and on motion of 
the defendant, by its attorney, and by consent of the plain- 
tiff, it is ordered by the court that leave be granted to 
defendant to file its bill of exceptions, affidavit for ap- 
peal and appeal bond within thirty days from this date, 
and when so filed and approved by the clerk of this court, 
it is ordered that an appeal to the Supreme Court of the 
state of Missouri be granted.”’ 

‘* And, afterwards, to-wit: on the 24th day of June, 
1879, the following entry in said case was made in vaca- 
tion: This day comes the defendant by its attorney 
and presents its bill of exceptions signed and sealed by 
the judge of the court, and, also, its affidavit for an ap- 
peal tothe Supreme Court which are ordered to be filed. ”’ 

The statute, sec. 3712, requires that appeals shall 
be made during the term at which the judgment was 
rendered, and that the affidavit for the appeal shall be 
filed at the same term. The practice of filing bills of ex- 
ceptions after the term has prevailed in this state for 
many years, and while it seems to be wholly unauthor- 
ized by the statute, which expressly requires ‘‘exceptions 
to be written and filed, at the time, or during the term 
of the court at which they are taken, and not after ;”’ yet 
the practice of allowing them to be filed in vacation, by 
agreement of the parties and with the consent of court, 
has so long prevailed with the sanction of this court, 
that we are not inclined to disturb it. In this case, how- 
ever, we are asked, not only to tolerate that practice, 
which has, in many instances, the plea of necessity for 
its support, but to make another departure from the 
statute for which no necessity exists, and permit the affi- 

















SUPREME COURT OF MISSOURI, 


The State v. Braun. 








davit and bond for appeal, also, to be filed in vacation, 
and entertain an appeal never granted by the court, but 
by the clerk in vacation. The court granted an appeal 
on condition that the party asking it should do certain 
things, in vacation, and whether done, or not, to be de- 
termined by the clerk. 

This practice we cannot sanction and the cause is, 
therefore, stricken from the docket. All concur. 





THE STATE v. Braun, Appellant. 


Criminal Law: SELLING LIQUOR ON SUNDAY: INDICTMENT. An 
indictment under R. S., sec. 5456, charging that defendant at St. 
Francois county, state of Missouri, on the 3rd day of April, 1881, 
said day being the first day of the week commonly called Sunday, 
he the said defendant being then and therea dram-shop keeper did 
unlawfully sell intoxicating liquor against the peace and dignity of 
the state, is sufficient. 


Appeal from St. Francois Circuit Court.—Hon. Jas. D. 
Fox, Judge. 


AFFIRMED. 


The defendant was indicted at the May term, 1881, 
of the circuit court of St. Francois county, for selling 
and giving away intoxicating liquors on Sunday as a 
dram-shop keeper. The indictment was in two counts, as 
follows, omitting the commencement: ‘That one Karl 
Braun, late of said county of St. Francois, state afore- 
said, on the 3d day of April, 1881, said day being the 
first day of the week commonly called Sunday, he, the 
said Karl Braun, being then and there a dram-shop 
keeper, then and there did unlawfully sell intoxicating 
liquor against the peace and dignity of the state.” 

The second count charges him with giving away in- 
toxicating liquor on Sunday. Defendant pleaded not 














OCTOBER TERM, 1884. 481 





Alexander v. Clark. 





guilty, and waiving a jury was tried by the court sitting 
as a jury, and found guilty on the first count, and fined 
five dollars. 


D. H. McIntyre, Attorney General, for the state. 


The motion to quash is not contained in the bill of 
exceptions, and will not be reviewed. State v. Gee, 79 
Mo. 313. The indictment follows the language of the 
statute, and charges the sale of intoxicating liquors. 
See. 5456, R. 8., 1879; State v. Roehm, 61 Mo. 82. It 
was sufficient to charge the sale of intoxicating liquors 
without specifying the kind of liquors sold. State ». 
Blaisdell, 33 N. H. 388; State v. Carpenter, 20 Ind. 219; 
State v. Packer, 80 N. C. 489; Com. v. Conant, 6 Gray 
482; Com. v. Dean, 14 Gray 99. And the indictment 
need not allege the name of the person to whom sold nor 
the price. State v. Ladd, 15 Mo. 430; State v. Spain, 
29 Mo. 415. But it seems to have been held in this state 
that the kind of liquor must be specified. State v. Cox, 29 
Mo. 475. It was only necessary to show that the offence in 
point of time occurred within a year before the finding 
of the indictment. State v. Tissing, 74 Mo. 72; State v. 
Findley, 77 Mo. 338. 


No brief for appellant. 


SHERWooD J.—Following the authority of State ». 
Roehm, 61 Mo. 82, the indictment must be held sufficient- 
Therefore, judgment affirmed. All concur. 





ALEXANDER V. CLARK, Hzecutor, Appellant. 


1. Account Stated: SETTLEMENT: LIMITATIONS. Where a settle- 
ment is had between parties in 1870 and a balance ascertained, and 
it is agreed that the account stated shall be binding on both parties, 


VoL. 838—31 
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but that the party in whose favor the balance is found shall en- 
deavor to collect accounts considered available and not included in 
the settlement, and sell lands belonging to them and apply the pro- 
ceeds to the payment of such balance before the other shall be called 
upon to pay it, and such business is not settled and the land, by reason- 
able effort, is not sold until 1879, the statute of limitations will not 
begin to run against such balance until the latter date. 


2. Instructions, Conflictin. Defendant cannot be heard to com- 
plain that an instruction given at his instance conflicts with those 
given for plaintiff when such conflict constitutes an error in his 
favor. 


Appeal from Audrain Circuit Court.—Hon. ELIsau 
RoBInson, Judge. 


AFFIRMED. 
E.. M. Hughes for appellant. 


(1) The first instruction given for plaintiff is errone- 
ous. If a settlement was had on the 25th of February, 
1870, and it was then found and agreed that Geo. Y. 
Bast owed Alexander $2200, it was an account stated, 
and the amount was due and owing at that time, the law 
immediately implied a promise to pay it and Alexander 
had then a right of action for that amount, and the 
statute of limitations began to run from that time. An- 
gell on Limitations (2 Ed.) p. 139, sec. 8, and authorities 
cited ; 2 Greenleaf Ev. (3 Ed.) p. 151, § 126; Powell v. 
Railroad Co., 65 Mo. 658; Cape Girardeau R. R. Co. v. 
Kimmel, 58 Mo. 83. The agreement to collect the 
amounts yet due the firm was not an agreement in the 
legal sense as there was no consideration to support it. 
Stillwell v. Aaron, 69 Mo. 539; 1 Greenleaf Ev., §§ 303, 
304. (2) The third instruction given for plaintiff was 
also erroneous, for the same reason as the first. (3) The 
second instruction contains the same error as the first and 
third. Bast’s authorizing Alexander to collect the ac- 
counts and sell the land, was a mere agency revocable by 
Bast at any time. Hrwin v. Arthur, 61 Mo. 386. (4) 
The instructions given on the part of plaintiff are in di- 
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rect conflict with those numbered three and four given for 
defendant. (5) The fourth instruction for plaintiff was 
improperly given because there was no evidence to sup- 
port it. 


Macfarlane & Trimble and James E. Withrow, for 
respondent, cited Angell on Lim., p. 138, §§ 151 and 
182; Coudrey v. Gilliam, 60 Mo. 88; Massey v. Tingle, 
29 Mo. 438 ; Shannon v. Austin, 67 Mo. 485. 


John M. Barker, also, for respondent. 


(1) Plaintiff’s first, second and third instructions 
were fully supported by the evidence. The law will not 
imply a promise to pay immediately in the face of a con- 
tract to the contrary as in this case. (2) There was no 
impropriety in giving plaintiff’s fourth instruction. It 
was harmless atthe most. (3) The court’s modification of 
defendant’s third and fourth instructions was proper and 
necessary to keep the time of payment before the mind 
of the jury. 


Norton, J.—This suit was commenced in the probate 
courtof Montgomery county upon an account of $2,037.58 
and interest. From the probate court it was taken to the 
circuit court of said county, and from there by change of 
venue to the circuit court of Audrain county, where it 
was tried and a verdict and judgment rendered in favor 
of plaintiff for the amount of his demand, and defendant 
appealed. Appellant having failed to make any state- 
ment of the case we adopt that made by respondent, in 
so far as we believe it to conform to the record. 

The evidence showed that previous to the year 1861, 
Geo. Y. Bast, William H. Bast and B. W. Alexander 
{ plaintiff ) were doing business in St. Louis and Denver, 
Colorado, as a mercantile firm under the name and style 
of Bast, Alexander & Co. During the year of 1860 plain- 
tiff and Wm. H. Bast bought the interest of Geo. Y. Bast 
in the concern. In 1861 the firm ceased to do business, 
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and all the assets were transferred to plaintiff, who was 
authorized to settle up the affairs. The transfer was 
made for this purpose only, plaintiff agreeing to sell the 
goods, collect the accounts and apply the amount realized 
to the payment of the debts, and to account to W. H. 
Bast. This agreement was in writing. On the 29th day 
of October, 1864, W. H. Bast transferred to Geo. Y. Bast, 
defendant’s testator, all his interest in the unsettled bus- 
iness, which transfer was endorsed in writing on said 


agreement. 


business until February, 1870, when, in order to ascertain 
how the business stood, Geo. Y. Bast employed an ex- 
pert book-keeper to make an account of the business to 


that date. 


pute over certain items of credit which plaintiff claimed. 
These were finally agreed upon. When this account was 
taken it appeared that all the debts had been paid, and 
that plaintiff had paid to Bast considerable sums of 
money. On this accounting it was found that the con- 
cern owed plaintiff $4,490.16, one-half of which being 
$2,245.08, was due plaintiff from Bast. The account, as 
thus taken, was agreed to by both parties, and Bast 
agreed that he should be bound by it. At that time there 
were about $4,000 consisting of uncollected accounts, and 
some land which the parties thought might be made avail- 
able, and Bast and plaintiff agreed that plaintiff should go 
on, collect what accounts he could, sell the land and apply 
what was realized towards payment of the balance, and 
whatever was not paid by that means Bast would pay plain- 
tiff. Under this arrangement the matter was left until 
May, 1879, when the last piece of land was sold, and the 
accounts having proved unavailable, plaintiff credited the 
amount realized on the land and a balance remained due 
him from Bast of $2,087.58, which plaintiff demanded 
and payment was refused. This is the claim presented 
by plaintiff in this case. The account was exhibited to 
the probate court for allowance September 10, 1880. It 
was admitted that George Y. Bast died in December, 1879. 


Plaintiff continued in the settlement of said 


In making this account there was some dis- 
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To defeat the claim defendant relied solely on the 
statute of limitations and the statute of frauds. Con- 
tending first that the account taken in 1870, was an ac- 
count stated, and the statute of limitation commenced 
running from that date; second, that there was no con- 
sideration for an extension of the time of the payment 
and the agreement that payment might be delayed was 
void ; third, that when the credit in 1879 was made the 
account was already barred and could not thus be revived ; 
fourth, that the agreement of Bast to pay the balance 
found due on the account taken should have been in 
writing, and not being so was within the statute of 
frauds. 

From the instructions on the part of plaintiff, as well 
as those given for defendant, it is evident that the trial 
court tried the case on the theory that the settlement made 
in 1870 was not a final settlement of all matiers pertaining 
to the partnership affairs, but only a final settlement 
of the old books of the firm up to the date of settlement, 
and that it was agreed as part and parcel of said settle- 
ment, that the then ascertained balance in favor of plaintiff 
was not to be payable till Alexander, the plaintiff, 
made what he could from collections of assets of the firm 
and the sale of some land, which were not included in 
the account as stated, and which both parties considered 
available, and that the action of plaintiff was not barred 
by limitation, if plaintiff did not and could not by reason- 
able effort realize upon all said outstanding assets till in 
July, 1879. The evidence introduced tended to establish 
this theory. Mr. Miltenberger, an accountant who had 
been called upon by Mr. Bast to make an examination of 
the books, to ascertain whether he, Bast, owed Alexander 
or Alexander owed Bast, was introduced as a witness, 
and among other things, testified as follows: 

‘‘At the time I made the balances and delivered 
them, George Y. Bast and B. W. Alexander had an 
agreement that they would both abide by the balance 
that I made as a final settlement between them of the 
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old books and after the settlement Alexander wanted to 
know of Dr. Bast if he was then ready to settle up the 
balance and pay him the amount due him as found in the 
settlement. Dr. Bast replied to him, ‘No, I am not ready 
until you try further to collect on the outstanding ac- 
counts and sell the lands. Go ahead and do that and ap- 
ply it on the debt I owe you and if anything more is due 
you, then I will pay it.’ Dr. Bast examined the books 
with me and was perfectly satisfied with the balance 
found. At the time of the settlement we all selected 
accounts to the extent of about $4000.00 ($900.00 of which 
was lands estimated at that sum and incorporated in the 
balance sheet) which Alexander and Bast directed me to 
treat as available and lay them aside for future collec- 
tion, which were turned over to Alexander to settle the 
amount due him if they could be collected, and carry all 
the rest of the unpaid accounts to the profit and loss ac- 
count as worthless, which I did. The understanding be- 
tween Bast and Alexander was about this: 

The remaining assets which were treated as probably 
good were to be collected as far as they could by Alex- 
ander and applied to the payment of the balance due 
him. The lands belonging to the concern were, also, to 
be sold by Alexander, and the proceeds applied on the 
balance due him, and after the collections were exhausted 
and the lands sold, Dr. Bast was to pay any balance yet 
due to Mr. Alexander. The accounts turned over for 
further collection turned out to be worthless. I do not 
know about the sale of the land.”’ 

The theory upon which the case was tried is further 
sustained by the fact that neither party, subsequently to 
the settlement, treated it as a final adjustment, for on 
the 14th of August, 1873, plaintiff wrote the following 
letter which was put in evidence: 


Sr. Louis, August 14, 1873. 


To GrorGE Y. Bast, Esa., 
DEAR Str: I have now whittled down your 
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indebtedness to me to about two thousand two hundred 
dollars, and I write you now to know if you have any 
proposition to make me in the way of settlement, or 
would you prefer having a suit to settle? Please advise 
me as I am now at the end of rope in collections on all 
claims in my hands. Respectfully, 

B. W. ALEXANDER.”’ 


This letter tended to show that plaintiff did not re- 
gard the settlement as final, and the evidence of L. C. 
Alexander tends to show that Mr. Bast regarded it in the 
same light. 

This witness testified as follows : 

‘*T am a son of the plaintiff; [ knew Dr. Bast ; knew 
him from 1859 to 1875. From 1870 to 1875 I met him 
often. In 1875 I heard a conversation in St. Louis, in 
father’s office, between Dr. Bast and father. Father 
asked Dr. Bast for a settlement; Dr. Bast said you have 
securities enough to pay you, and if you do not make it 
out of the securities I am good for it. In this conversa- 
tion father said, my account against you has never been 
paid ; [have done my utmost to make it out of these 
lands and I could not sell them for any reasonable price, 
and accounts due the firm, but I cannot make what you 
owe me; I want you to pay me back what I have over- 
paid you. Both of them had a statement of the settle- 
ment as made by Mr. Miltenberger in 1870. Dr. Bast 
never disputed the statement but said go on and collect 
what you can out of the securities and sell the lands and 
I will pay the balance.”’ 

It is unnecessary to notice the objection made to the 
instructions given by the court, inasmuch as they fairly 
submitted the case to the jury on the theory which the 
evidence justified, that if, at the time the settlement was 
made and balance ascertained, it was agreed between the 
parties that plaintiff should first collect what he could 
out of the accounts considered available and not included 
in the settlement, and sell the land belonging to the firm, 
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and apply the proceeds of such collections and sale in 
payment of said balance, before Bast should be called on 
to pay, and that plaintiff did not, and could not by rea- 
sonable effort realize on the land till in 1879, his right of 
action was not cut off by limitation, the suit having been 
commenced within five years from the above date. 

As to the third instruction given for defendant, 
which his counsel insist is in conflict with those given 
for plaintiff, it may be said, that in sofaras it was in 
conflict it was an error in favor of defendant. Judgment 
affirmed. All concur. 





HovusEnoLDER é¢ al. v. THE City oF Kansas, Appellant, 


1. Constitutional Law. Prohibitory clauses in constitutions are 
usually self-enforcing. 


ro 


: MUNICIPAL CORPORATIONS : DAMAGE TO PROPERTY : GRADING 
STREETS. Section 21 of article 2 of the constitution of 1875, requires 
no legislation to give it effect, and, under it, a city cannot change 
the grade of a street to the damage of a lot abutting upon it without 
compensation to the owner. 





8. Practice; STATUTE: REMEDY. Wherever a statute or the organic 
law creates a right, but is silent as to the remedy, the party entitled 
to the right may resort to any common law action which will afford 
him adequate and appropriate means of redress. 


4. Constitutional Law: construction. A legislative construction 
of the constitution is not binding upon the judiciary. 


Appeal from Jackson Circuit Court.—Hon. T. A. GILL, 
Judge. 


AFFIRMED. 
R. H. Field for appellant. 


(1) It has been repeatedly held in this state that a 
municipal corporation is not liable for damages result- 
ing from a change in the grade of its streets, unless 
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the work was done negligently or unskilfully. Schatt- 
ner ~. Kansas City, 53 Mo. 162; Wegman v. Jeffer- 
son City, 61 Mo. 55. There is no such allegation 
in the petition and it states no cause of action unless 
the action is authorized by sec. 21 of art. 2 of the 
constitution of 1875. (2) This provision of the constitu- 
tion does not justify the action. A constitutional pro- 
vision which merely announces a principle and which 
is not self-executing per se without the aid of any legis- 
lation creates no actionable liability. Fusz v. Spaun- 
horst, 67 Mo. 256; French v. Teshemaker, 24 Cai. 518; 
Watson v. Trustees, 21 Ohio St. 667; Cooley’s Con. 
Lim. (5 Ed.) top p. 99. Constitutional provisions are 
‘arely sufficient to execute themselves without the aid of 
legislation. It is the exception and not the general rule 
to find them self-executing. Railroad v. Buchanan Co., 
39 Mo. 485. Bowie v. Lott, 24 La. Ann. 214. The first 
test for determining whether a constitutional provision is 
self-executing or self-enforcing is, ‘‘is it in and ofitself 
complete ?’’ and a second test is, ‘‘ will it operate in all 
instances and under all circumstances?’’ Authorities 
cited, supra. The provision contemplated needed legis- 
lation to make it effective. Werth v. Springfield, 78 Mo. 
110; People v. Supervisors, 3 Barb. 332; Debates on 
Constitution, p. 83; Schedule to Constitution, § 15; 
Cooley’s Con. Lim. (5 Ed.) 70, 71 and note to 72; Pot- 
ter’s Dwarris Stat. and Con. 189. If the section of the con- 
stitution cannot operate in every instance and under all 
circumstances, it would seem too clear for argument that 
it does not enforce itself. =/usz v. Spaunhorst, supra; 
French v. Teshemaker, supra. (3) This case is not of 
that class in which it can be held that because the 
legislature has failed to provide a remedy, that, there- 
fore, resort to a common law action can be had. Cole v. 
City of Muscatine, 14 Ia. 296; Heiser v. Mayor, &c., 29 
Hun. (N. Y.) 446; Moore v. White, 45 Mo. 207-8: State 
2. Ford, 70 Mo. 269. (4) This section is self-executing and 
complete when regarded as n._rely prohibitive, or a limi- 
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tation, or as an abrogation of inconsistent laws, but no 
further. Oakley v. Trustees, 6 Paige Ch. (N. Y.) 262; 
R. R. Co. v. Owings, 15 Md. 199; Com. v. R. R. Co., 29 
Pa. St. 159; Railroad Co. v. Railway Co., 69 Mo. 65; 
Thompson v. Railroad Co., 3 How. (Miss.) 240; Dillon 
Mun. Corp. (3 Ed.) 969. It was the power granted in its 
charter that previously gave the city immunity from 
liability for changing the grade of its streets. Wegman 
v. Jefferson City, 61 Mo. 55. If there was was no power 
to make the change of grade in 1882, the city officers 
may be liable therefor, but not the city, because it was 
at that time as to the city wlira vires. Rowland v. Gal- 
latin, 75 Mo. 134; Dillon Mun. Corp. (3 Ed.) § 89. The 
citizen is entitled to an injunction in this class of cases. 
High on Injunctions, §§ 613, 1241. (5) An act of the 
officers of a city is not necessarily or always its act, it is 
only its act when the thing done is authorized and not 
prohibited, and done in the prescribed mode. St. Louis 
v. Clemens, 43 Mo. 395; Mayor, etc., Baltimore v. Por- 
ter, 18 Md. 284; Field v. City of Des Moines, 39 Ia. 575- 
586 ; Browning v. Board Commissioners, 44 Ind. 11; Har- 
vey v. City of Rochester, 35 Barb. 177. The moment the 
officer does a thing prohibited or without authority, or 
substitutes a mode different from that prescribed, his act 
ceases to be the act of the city and becomes his own 
individual act for which he alone and not the city is 
liable. Cuyler v. Rochester, 12 Wend. 165; Thompson 
v. Boonville, 61 Mo. 282; Rowland v. Gallatin, 7% 
Mo. 134. 


C. O. Tichenor for respondent. 


(1) The recovery in this case was authorized by sec. 
21 of art. 2 of the constitution of 1875. 1t establishes the 
rights of the parties. It prohibits the damaging as well 
as the taking of private property for public use without 
just compensation. The prohibition is clear, concise and 
imperative. It contains no exceptions. Cooley’s Con. 
Lim., pp. 55, 58, 65; Moers v. City, 21 Pa. 200. (2) The 
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right to compensation is given by the constitution and 
like any other right it cannot be taken away because of 
the failure of the legislature to passalaw. Goldman »v. 
Clark, 1 Nev. 611. ‘‘The courts of justice shall be open 
to every person and certain remedy afforded for every 
injury to person, property or character, and that right and 
justice should be administered without sale, denial or 
delay.”’ Section 10, Article 2, Const. (3) Right of 
action has often been given to owner damaged by change 
of grade simply by a section in a charter, or by a general 
statute, without any constitutional provision. Stickford 
». City of St. Louis, 7 Mo. App. 218; Pearce v. City of 
Milwaukee, 18 Wis. 428; The City v. Company, 33 Ind. 
437; Aldrich v. Alderman, 12 R. I. 243; Dalzell v. City, 
12 Ia. 438. (4) The constitution and the charter must be 
construed together, The city had exclusive charge and 
control over its streets and alleys. No matter how per- 
fect the statute might be in reference to assessing the in- 
tended damages, yet an ordinance must first be passed 
changing the grade. It is said that if a corporation does 
an act which its charter gives it the power to do in an 
illegal manner the act itself is wltra vires. Such is not 
the law. Hunt v. The City, 65 Mo. 620; Broadwell >. 
The City, 7 Mo. 213; Welch v. The City, 73 Mo. 71; 
Hickerson v. The City, 58 Mo. 61; Thayer v. The City, 
19 Pick. 511; Taylor v. City, 25 Minn. 129; Hempstead 
v. City, 52 Ta. 306; Rodgers v. Bradshaw, 20 John. 744. 
(5) The constitutional provision in question is an exact 
copy of one adopted previously to ours, in the state of 
Illinois. It was construed before it was borrowed by us 
by the Supreme Court of that state; when we took the 
provision we took the construction along with it. Siowton 
v. Wood, 57 Mo. 380; Stone v. R. R. H., 68 Ill. 394; The 
C_&P. R. R. v. Francis, 70 Ill. 239; The City of Elgin 
v. Eaton, 83 Ill. 5385; Rigney v. The City of Chicago, 
102 Ill. 64. Where the constitution forbids a damage to 
private property and points out no remedy, and no 
statute gives a remedy for the invasion of the right of 
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property thus secured, the common law which gives a 
remedy for every wrong will furnish the appropriate 
action for the redress of such grievances. Johnson ?. 
City, 16 W. Va.; Moore v. Atlanta, Cent. L. Jour., 
April 1883, p. 272. Courts say the damages must be real 
and not speculative. They lay down the measure of 
damages as easily as this court in Soulard v. City or 
Broadwell v. City, supra. See, also, Stickford v. City, 
7 Mo. App. 217; Hempstead v. City, supra; Taylor v. 
City, supra; McCarthy v. St. Paul, 22 Minn. 529. The 
question involved was decided in favor of plaintiffs in 
Blanchard v. City of Kansas,16 Fed. Rep. 444; McElroy 
v. The City of Kansas, 21 Fed. Rep. 257. 


Henry, C. J.—This suit is for the recovery of dam- 
ages against the City of Kansas for an alleged injury to a 
lot owned by plaintiff, occasioned by a change in the 
grade of Delaware street, in said city. Plaintiff obtained 
a judgment, from which the defendant has appealed. 

Prior to the adoption of the constitution of 1875, the 
owner had no redress for such injury to his property as is 
here complained of, this court having held in a line of 
decisions unbroken, but in one instance, that it was dam- 
num absque injuria. In an elaborate brief the counsel 
for the city has made an ingenious argument in support 
of the proposition that section 21, article 2, of the con- 
stitution requires legislation to give it effect. That 
section is as follows: ‘‘Private property shall not be 
taken or damaged for public use without just compensa- 
tion. Such compensation shall be ascertained by a jury 
or board of commissioners, of not less than three free- 
holders, in such manner as may be prescribed by law, 
and until the same shall be paid to the owner, or into 
court for the owner, the property shall not be dis- 
turbed or the proprietary rights of the owner therein 
divested.”’ 

Prohibitory clauses in constitutions are generally 
self-enforcing ; twenty sections of the second article of 
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our constitution, including the one under consideration 
are prohibitory, and on examination all, or nearly all, of 
them will be found to effect their purpose without the 
aid of legislation. The things therein named are pro- 
hibited. A legislative enactment could not do more 
toward the invalidation of the prohibited acts. It might 
provide penalties for breaches of a prohibitory constitu- 
tional provision where the constitution itself provides 
none. For instance no act of the legislature could 
make it any more illegal to take money from the public 
treasury in aid of any church. The general assembly 
might impose a penalty or other punishment for the act 
of taking money from the public treasury, in aid of a 
church, but without any such legislation, the courts 
would, under section 7, article 2, of the constitution, hold 
the act illegal and the person so taking the money 
responsible for it. The case of /usz v. Spaunhorst, 67 
Mo. 256, arose under a section of the constitution which 
declared that it shall be a crime, the nature and punish- 
ment of which shall be prescribed by law, for any presi- 
dent or other officer of any banking institution to assent 
to the reception of deposits or the creation of debts, by 
such banking institution after he shall have had knowl- 
edge of the fact that it is insolvent, or in failing circum- 
stances, and any such officer shall be individually 
responsible for such deposits so received and all such 
debts so created with his assent. Sec. 27, article 12. This 
court held that this section required legislation to make 
it effective, but the difference between this and the sec- 
tion upon which this action is based is obvious. The 
former declares that a certain act shall be a crime, but 
its nature and punishment were to be prescribed by 
law. It was therefore incomplete in that respect, and 
amvounted to little more than an authority to the general 
assembly to make it a crime, for it is difficult to con- 
ceive of a crime whose nature is not defined and for 
which no punishment is prescribed. With regard to the 
last clause, imposing a personal liability upon the offi- 
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cer, ete., it was held incomplete because it did not de- 
clare to whom the officer should be liable, and the 
court seems, also, to have been impressed with the idea 
that until the nature and punishment of the crime should 
be declared by the legislature no civil responsibility would 
be incurred, and that ‘‘both were designed to operate 
together harmoniously.” 

Section 21, article 2, declares that ‘‘ private property 
shall not be taken or damaged for public use without 
just compensation,’? and because the section, also, 
declares that ‘‘such compensation shall be ascertained by 
a jury or board of commissioners, etc., in such manner as 
may be prescribed by law,”’ it is contended that until the 
legislature shall have provided by law for the ascertain- 
ment of the compensation, none can be recovered and 
the city may, with impunity, alter or change the grade 
of its streets. It must be borne in mind, without a law 
authorizing it, a municipal corporation cannot take 
private property for public use. If its agents, by its 
direction, should do so, they would be personally 
liable to the owner in a civil action adapted to the case, 
but, if a municipal corporation is authorized to acquire 
property by purchase, condemnation or otherwise, and 
proceeds to take private property in violation of the law 
authorizing the acquisition, it will be liable to the owner. 
Dooley v. Kansas City, 82 Mo. 444. 

By its charter the City of Kansas has authority, by 
condemnation proceedings and otherwise, to acquire and 
hold property to be used as streets and alleys and to 
change and alter the grades of streets. Under section 21, 
the city can no more alter or change the grade of a street 
to the damage of a lot abutting upon it without com- 
pensation to the owner, than it can take private property 
for public use without compensation to the owner. The 
provision in relation to the ascertainment of such com- 
pensation applies equally to the taking and damaging of 
property. Will it be contended that until the legislature 
shall have enacted a law prescribing a mode for the 
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ascertainment of the compensation to the owner, a muni- 
cipal corporation can seize and appropriate his property, 
and that he would be without remedy against the 
corporation? That a city, for the purpose of repairing 
its streets or bridges, may enter upon the property of a 
citizen and cut timber and quarry stone without incur- 
ring any liability whatever? Is this important constitu- 
tional provision intended to protect the citizen in his 
rights of property, a dead letter, or a living principle at 
the pleasure of the legislature? Can the legislature, by 
mere inaction, nullify and set it aside? It was held in 
the People v. Mc Roberts, 62 Til. 40, under a similar pro- 
vision of the constitution of that state, that it operated in 
presenti without legislative action. So in the case of 
Johnson v. City of Parkersburg, 16 W. Va. 402; in 
Blanchard v. The City of Kansas, 16 Federal Reporter 
444, in which the opinion was delivered by Justice Miller 
of the Supreme Court of the United States and concurred 
in by Judges McCrary and Krekel, it was held that the 
section of our constitution under consideration is self- 
enforcing, and the same was the decision rendered by 
Judge Brewer in McHlroy v. City of Kansas, 21 Fed- 
eral Reporter 257. 

Wherever a statute or the organic law creates a right, 
but is silent as to the remedy, the party entitled to the 
right ‘‘may resort to any common law action which will 
afford him adequate and appropriate means of redress.”’ 
Tapley v. Forbes, 2 Allen 24; Addison on Torts, 49 ; 
Knowlton v. Ackley, 8 Cush. 97; Stearns v. A. & St. 
L. Railroad Company, 46 Me. 114. The clause of the 
section relates to the ascertainment of the compensation 
and is a provision intended to afford corporations which 
require private property for public use, a mode of acquir- 
ing it which, substantially observed, will enable them to 
get the property and exempt them from ordinary actions 
at law, but is no warrant for the position that if no such 
law be enacted they may with impunity take or damage 
the property of a citizen. Counsel seem to suppose that 
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legislation is necessary in order to determine what in- 
juries to property are embraced by the general term 
‘‘damaged,’’ employed in that section. A legislative 
interpretation of the constitution is not binding on the 
judiciary. If the general assembly should, by enact- 
ment, declare what injuries are to be considered damages 
under that section, it would not be obligatory upon 
the courts to follow such legislative construction. The 
making of a constitution is but legislation ; legislation, 
however, of the most solemn character, and if the gen- 
eral assembly can place a construction upon it, binding 
upon the courts, then it can make and unmake constitu- 
tions at its pleasure. The courts of Illinois and West 
Virginia in the cases above cited, and the Supreme Court 
of Georgia in the case of Moore v. Atlanta, 70 Ga. 611, 
seem to have had no difficulty or hesitancy in passing 
upon that question without legislative aid, nor do we 
think it presents the insuperable difficulty suggested 
by counsel. The judgment is affirmed. All concur. 





Dent v. Tue Sr. Louis, Iron Mountarn & SouTHERN 
Raitway Company, Appellant. 


1. Constitution : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. S., sec. 2835) giving to justices of the peace jurisdiction in 
actions against railroads for killing the animals therein named with- 
out regard to their value, is not a special law and is constitutional. 


2. Railroads: CATTLE GUARDS: FARM CROSSINGS. The statute (R. S. 
sec. 809) does not require railroads to construct cattle guards at 
farm crossings. 


Appeal from St. Francois Circuit Court.—Hon. Jas. D. 
Fox, Judge. 


REVERSED. 


Geo. H. Benton for appellant. 
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(1) The court had no jurisdiction over the subject- 
matter of the action. R. 8., § 2835. The statute giving 
to justices of the peace jurisdiction of all actions against 
any railroad company in this state to recover damages 
for the killing or injuring horses, etc., ‘‘ without regard 
to the value of such animals, or the amount claimed for 
killing or injuring the same”’ is unconstitutional and 
void. (2) It is in violation of the constitution of the 
state of Missouri, Article IV., § 53, subdivision 17, which 
provides that ‘‘the general assembly shall not pass any 
local or special law ‘regulating the jurisdiction of * * 
* justices of the peace.’”’ (3) It is also in violation of 
the constitution of the United States, article XTV, section 
1, which provides that no state ‘‘shall deny to any person 
within its jurisdiction the equal protection of the laws.’’ 
Cooley on Const. Lim. §§ 128, 129 and note; Potter's 
Dwarris on Statutes and Const., pp. 52,53; 1 Kent Com., 
459; State ex rel. Henderson v. Boone Co., 50 Mo. 317; 
State v. New Madrid Co., 51 Mo. 86, 88; Hall v. Bray, 
51 Mo. 293; Slate ea rel. Dome v. Wilcox, 45 Mo. 465 ; 
State ex rel. Harris v. Hermann, 75 Mo. 340; Thomas 
v. Board of Com., 5 Ind. 4. (4) The statute (R. 8., see. 
809) which gives to the owner of animals killed on a rail- 
road, by reason of the violation by the latter of the pro- 
visions of said section, double the value of the animals so 
killed or injured,is unconstitutional. Const., Art. 2, sees. 
8,20. It also violates the constitution of the United 
States. Const., Art. 14, sec. 1. (5) The statute (R. S., 
sec. 809) does not require railroad companies to construct 
cattle guards at private farm crossings. The court 
erred in admitting evidence to prove the failure of the 
company to construct cattle guards at the plaintiff’s pri- 
vate farm crossing, and in instructing the jury that it 
was defendant's duty so to do, as requested by plaintiff, 
and in refusing defendant's instructions which asserted 
the contrary doctrine. /illerling v. Mo. Pacific R. R. 
Co., 79 Mo. 504; Brooks v. The N. Y. & EF. R. R., 13 
Barb. 594; Hdwards v. K. C., St. Jo. & C. B. R. R., 74 
VoL. 83—382 
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Mo. 117; Bartlett v. Dubuque Ry. Co., 20 Iowa 188; 
Cook v. Ry. Co., 36 Wis. 45; Connor v. Ry. Co., 13 N. Y. 
42. (6) The verdict and judgment on the whole evi- 
dence is for the plaintiff when it should have been for 
the defendant and the court erred in not sustaining 
defendant’s demurrer to the evidence at the close of the 
case. Cecil v. Ry. Co., 47 Mo. 246; Clardy v. Ry. Co., 
73 Mo. 576; Case v. Ry. Co., 75 Mo. 670; Walther v. Ry. 
Co., 78 Mo. 622; Hames v Ry. Co., 14 Allen 151; 
Toledo Ry. Co. v. Fowler, 22 Ind. 316; Jnd. Ry. Co. v. 
Adkins, 23 Ind. 340; Ry. Co. v. Helm, 27 Ill. 199. 








Taylor & Bush for respondent. 


(1) The statute giving justices jurisdiction in this 
class of cases without regard to the value of the stock 
killed is constitutional. Hudson v. R. R., 53 Mo. 525. 
(2) The statute requires cattle guards to be constructed 
at farm crossings. Such a construction is within the 
purpose and object of the statute which was to prevent 
the killing of stock, and their trespass upon adjoining 
land. Silver v. R. R., 78 Mo. 532; Sedgwick on Const. 
and Stat. Law, 236; Rutlege v. R. R., 78 Mo. 290. 


Henry, C. J.—This suit originated in a justice’s court 
in St. Francois county, and is for the recovery of double 
damages against the defendant, for stock killed on its 
road by a train of cars in consequence, as is alleged, of 
defendant’s failure to construct cattle guards at plain- 
tiff’s farm crossing. From a judgment of the circuit 
court for plaintiff on appeal, defendant has appealed to 
this court. 

The first point made by appellant’s counsel is, that 
the act giving to justices of the peace jurisdiction of all 
actions against railroad corporations in this state, for 
the recovery of damages for killing horses, etc., without 
regard to the value of the animal killed is unconstitu- 
tional. Art. 4, sec. 53, subdivision 17, is the provision of 
the state constitution which, it is contended, is violated 








OCTOBER TERM, 1884. 


Dent v. The St. L., I. M. & S. Ry. Co. 











by the act in question. It declares that the general 
assembly shall not pass any local or special law regu- 
lating the jurisdiction of justices of the peace. The act 
in question is nota local or special law, for it applies 
throughout the state, conferring the same jurisdiction 
upon every justice of the peace in the state in actions 
for killing stock, against every railroad in the state, 
instituted by any citizen of the state, or of the United 
States. As was observed by Judge Vories in Hudson >. 
Railroad Co., 53 Mo. 534: ‘‘ This statute is general and 
comprehensive in its terms, applying to all railroad 
companies.”’ 

Appellant, also, makes the point that section 809, 
Revised Statutes, does not require railroad companies to 
construct cattle guards at private farm crossings. This 
question has never been directly considered by this court, 
except in the case of Fillerling v. Mo. Pac. Ry., 79 Mo. 
504. There defendant was sued under section 809 of the 
Revised Statutes, for killing two mules belonging to 
plaintiff. The railroad ran through plaintiff’s field. It 
was enclosed by lawful fences, as required by the sec- 
tion, and defendant had erected gates for plaintiff at a 
farm crossing, but had constructed no cattle guards. 
Judge Sherwood delivering the opinion said: ‘‘And the 
place where the gate was hung, being a ‘ farm crossing,’ 
neither cattle guards, nor cross-fences were necessary, 
since the law does not require their construction at such 
points. R. 8S. 1879, sec. 809. Evidence that no such 
cattle guards or cross-fences were built, did not strengthen 
plaintiff’s case, and was erroneously admitted.”’ Section 
809 requires railroad companies to erect and maintain 
lawful fences on the sides of their roads where they pass 
through inclosed or cultivated fields, with openings and 
gates therein to be hung, etc., at all farm crossings of 
the road for the use of the proprietor, or owner of the 
land adjoining such railroad, and also, to construct and 
maintain cattle guards where fences are required, suffi- 
tient to prevent horses, etc., from getting on the track. 
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The section is somewhat ambiguous in the general obliga- 
tion imposed to construct cattle guards ‘‘where fences 
are required.”’ Literally construed, the road would have 
to construct a cattle guard for every panel of fence, but, 
considering the object in view, there is no difficulty in 
giving the section a reasonable construction, one which 
will accomplish that object. 

The duty is to construct cattle guards where fences 
are required, ‘“‘sufficient to prevent cattle from getting 
on the railroad.’”’? At public road crossings, cross-fences 
and cattle guards are necessary for that purpose. Where 
the road passes through an enclosed field and enters 
upon village lots where the railroad cannot fence, cattle 
guards and cross-fences are necessary to prevent cattle 
from getting on the track where it passes through the 
field. But at a private farm crossing where the company 
is bound to hang gates for the convenience of the land 
owner or proprietor, cattle guards are unnecessary, 
because the fence keeps the cattle in the adjoining en- 
closure from getting on the track, if the gates are kept 
closed. So, if cattle guards and cross-fences were made 
at such farm crossings, cattle could not get from the 
field upon the track of the road, except at the crossing. 
The cattle guard and cross-fences would answer the 
same purpose there, that they accomplish at a public 
road crossing. 

A statute of the state of New York provided that 
every railroad corporation should maintain fences on the 
sides of its road, with openings, or gates, or bars therein, 
and farm crossings of the road, for the use of the pro- 
prietors of lands adjoining such road and also construct 
and maintain cattle guards at ail road crossings, suitable 
and sufficient to prevent cattle and animals from getting 
onto the railroad ; and in the case of Brooks v. N. Y. & LZ. 
R. R. Co., 13 Barb. 597, the Supreme Court of that state 
held that: ‘‘The true reading of the section does not 
require the company to construct and maintain cattle 
guards at farm crossings of the road, but only at road 
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crossings. * * * The cattle guards were thought not 
necessary at farm crossings, where fences and gates or 
bars would be sufficient to keep the cattle within the 
adjoining fields, except when driven across by the 
owners.”’ 

This case was not, as respondent contends, overruled 
on this point by that of Corwin v. The N. Y. & #. R. R. 
Co., 3 Kernan 44. It follows that the judgment must be 
reversed and the cause remanded. 





Woo.LFoLk, Appellant, v. RANDOLPH CounTY. 


1. Claim Against County: CONTRACT: STATUTE. Revised Statutes 
1879, section 1218, have reference to contracts made by the county in 
its own behalf and for such labor as the county may require in the 
ordinary and usual transactions of its business, and cannot be con- 
strued to include contracts for services performed in the compro- 
mise and settlement of township bonds. 





2. : : COMPROMISE OF INDEBTEDNESS. A county cannot be 
held liable upon a contract with an individual by the county court 
to compromise and settle the bonded,indebtedness of a township, 
unless such contract be in writing, dated when made and subscribed 
by the parties and the compensation thereby fixed in amount or by 
rate. R. 8S. 1879, § 5360. 


Appeal from Monroe Circuit Court.—Hon. THEO, 
Brace, Judge. 


AFFIRMED. 
Hollis & Wiley and Martin & Priest for appellant. 


Respondent was authorized to compromise township 
indebtedness. Laws 1875, p. 23, §§ 1 to 10; Laws 1877, 
p. 12, §11. This is a power conferred to do a certain 
thing ; the means necessary to accomplish the work, if 
not specifically laid down in the act, are necessarily im- 
plied. Unless the mode is given the courts use their 
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discretion. Awll v. City of Lexington, 18 Mo. 401; 
Page v. St. Louis, 20 Mo. 136. The power given by 
Revised Statutes, section 5358, to appoint an agent applies 
to these cases, and it was in force at the time. Au- 
thority is given by section 1 of the act of 1877, to enter 
into a contract for the compromise, purchase, etc., of these 
bonds, and this necessarily requires the intervention of 
an agent and the right to appoint appellant is beyond 
doubt. 1 Dillon on Mun. Corp., sees. 55, 58; Wew Lon- 
don v. Brainard, 22 Conn. 552; Stitson v. Kemp, 13 
Mass. 272; Railroad Co. v. Marion Co., 36 Mo. 295; 
Walker v. Linn Co., 72 Mo. 650, and authorities cited. 
A written contract signed by appellant was not neces- 
sary. This is not a suiton contract. It is for labor, and 
the irregularities of the contract is no defence. R. S., 
sec. 1218; Copp v. St. Louis Co., 34 Mo. 383; Boggs v. 
Caldwell Co., 28 Mo. 586. 


A. H. Waller for respondent. 


(1) A general judgment cannot be rendered against 
Randolph county in this case. The county court of said 
county in compromising the indebtedness of said town- 
ships did not act as agent for said county. In so doing 
it was simply performing a duty devolved upon it by the 
laws of the state, and could exercise such powers only as 
the legislature invested it with. Ray Cownty v. Bently, 
49 Mo. 236; Holt County v. Harmon, 59 Mo. 165. The 
legislature conferred no power on the county court to 
bind Randolph county to pay the expenses of com- 
promising the indebtedness of Sugar Creek township, 
nor could it have done so, and said county is no more 
held to pay such expense than it is to pay the original 
indebtedness of said township. If appellant seeks to 
obtain a general judgment against said county (and such 
is his prayer) he is asking the enforcement of a claim 
against a party in no wise bound to him. If he means 
to have his judgment made special against the township 
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of Sugar Creek, or so rendered as to bind that sub- 
division of the county only, then his petition is insuf- 
ficient for that purpose. (2) There is no provision in 
any of the several acts authorizing counties and towns 
to compromise their indebtedness, in force at the time of 
appellant’s alleged employment, empowering county or 
municipal authorities to employ and pay such agent, as 
appellant is alleged to have been. See Laws of 1875, 
p. 23 and following; also Laws of 1877, pp. 197 and 198. 
The contract was, therefore, null and void, having been 
made without express authority of law. Con. 1875, art. 
4, sec. 48; R. S8., sec. 5360. (3) But, if the services of 
an agent were necessary, such agent was provided by 
law. Laws 1875, p. 23, sec. 1. The county court had 
no right to appoint an agent of its own choosing, and 
its act was null and void. Saline Co. v. Wilson, 61 Mo. 
237; State v. Shortridge, 56 Mo. 126. (4) No legal con- 
tract is averred or relied upon in the petition and it is 
insufficient for that reason. R. 8., sec. 5360. It is not con- 
tended that any such contract as is required by section 
5360 was ever made and no recovery can be had for that 
reason. Walcott v. Lawrence County, 26 Mo. 272. 


Ray, J.—This is a proceeding begun by appellant in 
the Randolph circuit court and taken by change of 
venue to the circuit court of Monroe county. The case 
was determined upon a demurrer to plaintiff’s amended 
petition which alleged in substance that plaintiff was on 
the 11th day of April and the 14th day of July, A. D. 
1879, appointed by the county court of Randolph 
county, Missouri, by proper order of record of said 
court, its agent for and on behalf of said county to com- 
promise and settle the bonded indebtedness of Sugar 
Creek township in Randolph county, Missouri; by the 
terms of said order, plaintiff was to have and receive 
a reasonable compensation for his services. At said time 
Sugar Creek township had outstanding a legal bonded 
indebtedness to the amount of ninety five thousand dol- 
lars, which, by said order, plaintiff was directed to 
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proceed to compromise and take up for defendants ; the 
said bonds were issued by said Randolph county on 
behalf of said Sugar Creek township. For the purpose 
of compromising and taking up said bonded indebted- 
ness, it was necessary and ordered by the county court 
of said Randolph county that certain compromise bonds 
to the amount of fifty thousand dollars be issued and 
sold in the general market or exchange for said out- 
standing indebtedness, and the proceeds of any sale 
be applied to the extinguishment of said indebtedness. 
Plaintiff, in pursuance of said employment by defendant, 
and by defendant’s direction, expended a vast amount of 
labor and time in getting the compromise bonds litho- 
graphed, registered and sold as required by defendant, 
all of which plaintiff did; and that he expended time, 
labor and work in such service, of the reasonable value 
of $7000 and that the defendant accepted, received and 
appropriated plaintiff’s said labor by order of record and 
has refused to compensate plaintiff therefor and asks a 
judgment therefor against the county. 

The ground of the demurrer which was sustained by 
the trial court was that said petition did not state facts 
sufficient to constitute a cause of action; and the action 
of the court in this behalf presents the only question now 
before us. The position of appellant, in the main, is, that 
this is a suit for labor, within the meaning of section 1218, 
R. 8., and that the same is authorized and governable 
thereby, and that the petition contains a sufficient state- 
ment of facts to entitle the plaintiff to relief. Said sec- 
tion provides that, if a claim against a county, be for 
work and labor done or materials furnished, etc., the 
claimant, if he has fulfilled his contract, shall be entitled 
to recover the just value of such work, labor or material, 
although the county authorities or agents may not have 
pursued the prescribed forms in making the contract. 
The section is applicable, by its terms, solely to con- 
tracts made by the county or its authorized agents in 
its own behalf. It is clear, we think, from the facts 
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stated in the petition that the county court was acting 
for the township. 

The original bonded indebtedness was, as shown by 
the petition, the bonds and debt of said Sugar Creek 
township, and it was this indebtedness of the township 
which the county court,acting as the financial agent and in 
behalf of the township, engaged the services of plaintiff to 
compromise and settle. The county court was acting in 
this behalf, under the special legislation had upon that 
subject in said acts of 1875 and 1877, and was engaged in 
taking up the old bonds of the township and issuing in 
their stead the new or compromise bonds. The facts as 
set out, do not seem to us, such as should entitle the plain- 
tiff to a general judgment, as prayed, against the county. 
Besides said section 1218 was enacted to cover and apply 
to a different class of labor, and such as the county might 
require, in the ordinary and usual transactions of its 
business. Extraordinary agreements and transactions of 
the magnitude and of the peculiar and distinct character 
involved here, and connected with, and growing out of 
the compromise of township bonds, thus authorized as we 
have said, by said special legislation, were not, we 
think, intended to be embraced in the provision of said 
section. 

And further, if said section was to be construed to 
include all classes of labor, as well as manual, and to 
apply to all sorts of agreements for work, labor or 
material, it would be in direct conflict and inconsistent 
with section 5360, R. 8., which is the later enactment 
passed in 1874, and which would and must govern if there 
is any necessary conflict between them, and they are inca- 
pable of being construed so that both may stand. By said 
section 5360, in the article devoted to the subject of con- 
tracts of counties, towns, etc., it is provided, among other 
things, that no county, city, town, village, school township, 
school district or other municipal corporation, shall be 
bound or held liable upon any contract, unless the con- 
tract, including the consideration, shall be in writing, 
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and dated when made, and subscribed by the parties 
thereto, or their agents, authorized by law, or duly 
appointed and authorized in writing. As we are led to con- 
strue the act, it requires, not only that the contract 
shall be in writing, dated when made and subscribed by 
the parties, but that the consideration shall be ascer- 
tained and fixed, and where such consideration, as in this 
case, is for services, such as are described, then the com- 
pensation therefor, must, as we think, be fixed in amount, 
or by rate. The manifest purpose of the requirement is 
that the terms of the contract shall, in no essential par- 
ticular, be left in doubt, or to be determined at some 
future time, but shall be fixed when the contract is 
entered into. This was one of the precautions taken to 
prevent extravagant demands, and to restrain officials 
from heedless and ill-considered engagements. It will be 
observed that by section 4 of the act of 1875 it is provided, 
that the general county, city and municipal agent shall, 
as his compensation, be entitled to a percentage on the 
amount of debts compromised, as shall previously be 
agreed upon, not to exceed one tenth of one per cent. 

The largest compensation which would have been 
allowed the general county, city and municipal agent, 
under the statute, for this work, would have been 
greatly less than $1,000, whereas, the amount claimed by 
the plaintiff for the same services, is seven or eight times 
that amount. We do not mean to say that the county 
court might not, if duly authorized to employ plaintiff 
to act as such agent, have lawfully agreed with plaintiff 
upon a different rate of compensation from that allowed 
the general agent under the statute, and we assume, upon 
this demurrer, that plaintiff’s services were of the value 
stated, but we think this difference we have mentioned, 
shows the wisdom of the statute, requiring the considera- 
tion to be first ascertained, agreed upon and expressed in 
a contract for services of this description. 

The petition sufficiently discloses, we think, that the 
contract sued on did not meet the requirements of the 
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statute, that it was not in writing, dated and signed, as 
required, and that the value of plaintiff’s services was 
not agreed upon. The allegation is, that plaintiff was to 
have a reasonable compensation, which is the compensa- 
tion the law would ordinarily attach where the parties 
fail to make a contract price, and this, we think, for the 
reasons given, was not a compliance with the statute, in 
this essential particular. Wolcott v. Lawrence Co., 26 Mo. 
272, 277. 

We deem it unnecessary to discuss the constitu- 
tional question, whether there is such a failure in said 
acts of 1875 and 1877, to expressly authorize the employ- 
ment of agents like the plaintiff, as to bring his said 
employment within the provision of art. 4, sec. 48 of our 
state constitution. 

We find no error in the court’s action in sustaining 
the demurrer to plaintiff’s petition and its judgment is 
affirmed. All concur. 











RvussEtt v. THE HANNIBAL & St. JosSEPH RAILROAD 
Company, Appellant. 


1. Railroads: Fences. Railroads are neither required nor permitted 
to fence in their tracks where they run through incorporated towns 
laid off into streets and thoroughfares, nor to fence up their stations. 


2. ——-: KILLINGSTOCK: PLEADING: STATUTE. Astatement in an action 
before a justice of the peace against a railroad for single damages 
for killing stock, based upon R. S., sec. 2124, should allege that the 
defendant might have enclosed with a lawful fence that portion of 
the road on which the accident occurred. 


8. Pleading: STATUTE: EXCEPTION. Where an exception tothe right 
of the plaintiff to recover is contained in the same section of the 
statute which gives the right of action, the petition must be so framed 
as to show that the defendant is not within the exception. 


4. Pleading: SEVERAL COUNTS: AIDER. Unless a count in a petition 
expressly refers to another count therein, an omission in the former 
to aver a constitutive fact cannot be aided by such other count, 
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Appeal from Jackson Circuit Court.—Hon. F. M. 
BLaAck, Judge. 


REVERSED. 
M. A. Low for appellant. 


The second count in the petition did not state a cause 
of action. It does not show even inferentially that the 
horse got upon the track by reason of a failure to fence 
or that the defendant was under any obligation to fence 
at the point where it was injured. Johnson v. R. R., 76 
Mo. 553; Field v. R. R., 76 Mo. 614. 


G. F. Ballingall and Botsford & Williams for 
respondent. 


The petition states a good cause of action under R. 
$., sec. 2124. Kennayde v. R. R., 45 Mo. 225. It was 
not necessary for respondent to repeat in the second count 
the allegation of the incorporation of defendant or of its 
duty to fence its road where it passes through and along 
uninelosed lands. Aull Savings Bk. v. City of Lexington, 
74 Mo. 104. It is not controverted that respondent’s 
mare was injured at a point on appellant’s road where it 
was not fenced and not at a crossing of a public highway 
and where it passed through uninclosed land, and hence 
it was its clear duty to fence at the place of the accident. 
Rutledge v. R. R., 73 Mo. 287; Robinson v. R. R., 57 
Mo. 494. 


Purtips, C.—This is an action to recover from the 
defendant, a railroad corporation, damages alleged to 
have been done by defendant’s cars, etc., to the horse of 
plaintiff in Clay county. The petition contained three 
counts. The first was based on whatis commonly known 
as the double liability section of the statute, and con- 
tained the necessary averments touching the existence of 
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defendant as a a corporation, and the circumstances of the 
injury, so far as to bring the action within the provisions 
of said section. 

The second count was for single damages and is as 
follows: ‘‘ Plaintiff further states, that the said bay mare 
of the value of one hundred and ten dollars, aforesaid, 
the property of said plaintiff, was, on the 7th day of 
August, 1880, at said county of Clay, on defendant’s 
said road, injured and killed by the cars, locomotives and 
other carriages used on said railroad of said defendant ; 
and that the portion of said defendant’s road, where such 
injury to said mare occurred, was not, at said time, in- 
closed by a lawful fence, and was not, then and there, the 
crossing of any public highway. Wherefore plaintiff 
prays judgment for said sum of one hundred and ten 
dollars and costs.”’ 

The third count was drawn so as to meet the case of 
the road being jointly occupied at the point in question 
by defendant and the Chicago, Rock Island and Pacific 
Railway Company. The answer tendered the general 
issue as to all the counts. 

On an instruction asked by the plaintiff, the jury 
found the issues as directed, for the defendant as to the 
first and third counts, and brought in a verdict for plain- 
tiff on the second count for single damages. From this 
judgment defendant prosecutes this appeal. 

I. At the close of plaintiff’s evidence the defend- 
ant asked an instruction in the nature of a demurrer to 
the petition and the evidence, which the court refused to 
give. So the first question presented for determination 
by the appellant is, as to the sufficiency of the second 
count of the petition on which the recovery wads had. 
This count was founded, and is sought to be sustained 
on section 2124 of what is known as the damage act. It 
reads as follows: ‘‘ When any animal or animals shall be 
killed or injured by the cars, locomotive or other car- 
riages used on any railroad in this state, the owner of 
such animal or animals may recover the value thereof, in 
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an action against the company or corporation running 
such railroad, without any proof of negligence, unskil- 
fulness or misconduct, on the part of the officers, servants 
or agents of such company ; but this section shall not 
apply to any accident occurring on any part of such road 
that may be inclosed by a lawful fence, or in the crossing 


of any public highway.”’ 


The count of the petition in question sufficiently pur- 
sues this section of the statute, in all essential particulars, 
until it comes to the statement of the matter of exception 
contained therein. No allegation of negligence is re- 
quired to be made in the petition, nor any proof thereof 
need be made, where the point of injury is such that the 
defendant might have inclosed its road by a lawful fence. 
But it is at once apparent that the company is not liable 
for such damage merely because of the absence of a fence. 
This, for the simple reason that there are places on the 
line of railroads where they are not permitted to fence, 


-or could not do so on account of interfering with the right 
- of ingress or egress by the public to and over the road. 


They are neither required nor permitted to fence in 
their tracks where they run through incorporated towns, 
laid off into streets and thoroughfares, nor to fence up 
their stations. Lloyd v. P. R. R., 49 Mo. 199; Hdwards 


». Han. & St. Jo. R. R., 66 Mo. 567. 


Therefore the significance of the language of the 
statute, making the company liable for damages occur- 
ring on a portion of its road where it ‘‘may be inclosed 
with a lawful fence,’’ becomes obvious. The company is 
not liable on account of the absence of such fence, unless 
it appears that it be at a point where it ‘‘may”’ inclose 
its road. 

The second count avers only that the road was not 
‘¢inclosed by a lawful fence.’’ It does not, in the lan- 
guage of the exception contained in the statute, aver that 
the defendant might have inclosed its road at that point 
with a lawful fence. The allegation of the petition might 
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such as the defendant would be authorized to erect a 
fence there. There is no fact averred from which the in- 
ference might even be drawn that the place was not at a 
station or inside of a town laid out and occupied, in the 
vicinity, by streets, alleys and thoroughfares. It is a 
well-settled rule of pleading that where, in the same sec- 
tion in which the right of action is given, the exception 
is contained, and it is manifest that the plaintiff can- 
not recover without negativing the exception, the peti- 
tion must be so framed as to clearly show that the de- 
fendant is not within the exception. Williams v. Hing- 
ham, 4 Pick. 347; State ex rel. Ladd »v. Clark, 42 Mo. 
523. This is precisely the case at bar. 

It is suggested, however, that the allegation in the 
count that the road at the point of injury ‘‘was not in- 
closed with a lawful fence’’ is tantamount to the lan- 
guage, ‘‘may be inclosed.’”? The argument in support of 
this proposition is that ‘‘a lawful fence,” implies that 
the fence is one which the law permits to be built ; that if 
the law did not permit it to be built at the given point, it 
would not be a lawful fence. 

This reasoning, we think, is more specious than 
sound. The word ‘lawful,’ in the connection found in 
this statute, applies merely to the quality of the fence, 
its height, material, etc. The statute concerning in- 
closures defines what is a lawful fence, and when section 
2124 speaks of a lawful fence, it means a fence as defined 
by the statute. The defendant could not excuse himself 
from liability by erecting, at a point where he might 
build, other than a lawful fence according to the statutory 
standard. The word ‘‘may”’ is the descriptive term as 
to the power, the right, to build the fence. Plaintiff’s 
counsel undertakes to escape from the omission of the 
required averment, in this count, by the further claim 
that he had averred in the preceding count the place of 
injury to be where defendant was required to fence, and, 
therefore, it was not necessary to re-state the fact in the 
second count; citing in support the case of Awll Savings 
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Bank v. The City of Lexington, 74 Mo. 104. But that 
case asserts only the well-settled rule of pleading, that 
where the first count contains the requisite averment as to 
the corporate existence of either of the parties to the 
action, it is not necessary to reaffirm the fact in the suc- 
ceeding counts. 

Mere matters of inducement need not be re-stated. 
But substantive facts, constituting the cause of action, 
should be alleged in each count. Bliss on Code Plead- 
ing, sec. 121, states the rule thus: ‘‘It (the count) must 
contain all the facts which constitute the cause of action 
embraced in it, and its defects cannot be supplied from 
the other statements.’’ Chitty on Pleadings, Vol. 1, p. 
249, after admitting the rule as above stated respecting 
matters of inducement, says: ‘‘ But unless the second 
count expressly refers to the first, no defect therein will 
be aided by the preceding count; for though both counts 
are in the same declaration, yet they are for all purposes 
as distinct as if they were in separate declarations, and 
consequently, they must independently contain all nec- 
essary allegations, or the latter count must expressly refer 
to the former.’’ There is no such reference in the second 
count under consideration to the constitutive facts 
claimed to be recited in the first count as would aid the 
admitted fact in the second count. It must, therefore, 
be held that this count is bad. 

II. As the case is to be remanded, it may be as well 
to state that the question raised by defendant, that it 
could not fence its road at the point of this injury was 
considered and determined adversely to its contention in 
the case of Rozzelle v. Han. & St. Jo. R. R., 79 Mo. 349. 
We do not perceive anything in the facts developed in 
the trial of this cause to exempt the defendant from its 
liability for not erecting and maintaining a fence at the 
point in question. That there is any such public use of 
the road at that point as to prevent the company from 
building a fence is the merest pretence. For the defect 
in the statement in the second count, this judgment must 
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be reversed and the cause remanded, where the plaintiff 
may amend his petition if he so desires. Ewing, C., con- 
curs. Martin, C., dissents. 


Martin, C., Dissentrine.—I am unable to concur 
in either the opinion or the result of this case. It is evi- 
dent to my mind that when the pleader alleges that the 
point of killing indicated in the second count ‘‘ was not in- 
closed with a lawful fence,’’ he refers to, and intends by 
the term ‘‘lawful,’’ a fence which the company could 
erect and maintain under the law. This of course they 
could not do at a station or a highway crossing. There- 
fore, the possibility of the point having been at such 
place, is reasonably excluded by fair intendment of the 
pleader, and this is sufficient for a statement in this class 
of actions, as repeatedly declared by this court. The 
meaning of the term “‘lawful,”’ as attributed to it by this 
construction is nothing more than a logical deduction 
from the language of the fifth section under which the 
count is drawn. That section was enacted before the 
roads were required to fence their tracks through tim- 
bered lands; and the object of it was to give a statutory 
cause of action without further proof, than that the stock 
was killed ata point on the road which might be, but 
which was not, fenced. Two elements are necessary to 
constitute this statutory cause: 1st. That the point of 
killing is not at the time thereof inclosed with a fence. 
2nd. That it could have been lawfully inclosed with a 
fence. The pleader has to allege expressly or by legal 
intendment both of these facts; and he cannot recover 
without proof of both of them. 

Now, these two necessary facts cannot be deduced 
from the language of the fifth section which furnishes the 
cause of action, unless you construe ‘“‘may’’ to mean 
‘* shall,’ and attribute to the word ‘‘ lawful’’ the broader 
meaning I have given it. By the term “lawful’’ is 
meant a fence which the company can in all respects 
build and maintain at the point of injury according to 
VoL. 83—33 
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law. If the narrow construction given to it in the opinion 
of the commission, viz: that it is the fence prescribed by 
the law only in respect to its height, form and material, 
without relation to the earth’s surface on which it rests, 
is to prevail, then the plaintiff would make out a case 
under the section by simply alleging and proving that his 
stock was killed at a point which the road might fence, 
irrespective of the important element as to whether there 
was or was not a fence there. I defy any one to evoke 
from the language of the statute the two essential 
elements of the action conferred by the statute without 
attributing to the word ‘lawful,’ in the connection in 
which it is used, the broader and more rational meaning 
claimed by me. It will be observed that the word ‘‘law- 
ful fence’’ is used in connection with the word ‘“in- 
closed.’ It is but reasonable to hold, as I do, that the 
‘‘Jawfulness”’ relates to the act of ‘“‘inclosing”’ as well 
as to the height and material in “‘constructing.’’ If the 
word ‘‘may”’ as used in the statute refers only to the 
capability of inclosing, and the word ‘‘ lawful fence’’ only 
to the height and materials, as maintained in the opinion 
of the commission, then it appears to me that the opinion 
is signally deficient and contradictory in its logic, by ad- 
mitting that a necessary element to constitute the action 
under the statute, viz: that the point is not actually in- 
closed, is wanting in the language of the statute ; and in 
failing to account for its absence. For these reasons I 
am persuaded that the count was sufficient in law, and 
that the judgment upon it ought not to be disturbed. 

I am unable to concur in the opinion of the commis- 
sion on the construction placed upon the preliminary 
statement, in excluding it from all bearing upon the 
second count. According to the opinion the necessary 
averment that the point of killing was capable of being 
inclosed with a fence is wanting in the second count, ad- 
mitting, however, that it is to be found in another part 
of the statement. Itis excluded fromall connection with 
and bearing on the second count, because the averment is 
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not repeated in that count. The statement includes three 
counts for the same injury. One judgment is a bar to 
action onall of them. All these three counts are preceded 
with the following preliminary statement referring to and 
bearing on all of them. 

1. ‘That at the time hereinafter mentioned, the 
defendant, a corporation duly organized and existing 
under the laws of this state, was the owner of, and run- 
ning and operating a railroad in this state, known as the 
Hannibal and St. Joseph Railroad, together with the 
track, cars, locomotives, and other appurtenances thereto 
belonging ; and that a part of defendant's road passed 
through, along and adjoining uninclosed lands, at a place 
thereon about one-half mile northeast from the town of 
Harlem, in the county of Clay, in said state ; and that it 
was at said times the duty of said defendant, as such 
railroad corporation, to erect and maintain lawful fences 
on the sides of its said road, where the same passes 
through said uninclosed lands. 

2. “That at said times, said defendant had not 
made and maintained such lawful fences on the sides of 
its said road, where the same passes through said unin- 
closed lands.”’ 

These allegations of the pleader on their very face 
refer to one cause of action no more than to another, for 
the simple reason that they refer to all. The pleader 
declares that at ‘‘ the times hereinafter mentioned,’ and 
again ‘‘at said times,’’ where the road passed through 

‘lay county it was the duty of the company to erect and 
maintain lawful fences, and that it passed through unin- 
closed lands, which the company was required to fence. 
These allegations necessarily exclude the inference that 
the place of killing might have been a depot ground 
which could not have been fenced. If they do not refer to 
the second count of the petition, then they do not refer to 
the other two, and that conclusion would leave them as 
meaningless averments in the statement. It is objected 
that the count is defective in not referring back ex- 
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pressly to the preliminary statement. There is no point 
to this distinction in a case wherein the preliminary 
statement refers to or reasonably applies to the count, as 
clearly appears in this case. Strict rules of pleading are 
not applied to statements in this class of actions. If the 
necessary averments can be readily gathered from the 
statement, the pleading is sufficient. 

In this case the necessary averments are all spread 
out in the statement, and they refer and apply to the 
second count. The plaintiff has obtained a judgment 
for single damages on that count, and, in my opinion, it 
would be unjust and illegal to reverse it. Accordingly I 
am in favor of affirming it. 


Ewine, C., Concurrtne.—In Tiarks v. St. L. & TL. 
Mt. Ry., 58 Mo. 45, this court said: ‘‘The fifth section 
of the damage act was designed to furnish an inducement 
for the roads to fence their track, where it was not deem- 
ed absolutely necessary to compel them fo doso. By that 
section if the road is not fenced, and animals are killed ata 
place where the law does not require fences to be erected, 
the law raises the inference of negligence, and the cor- 
poration will be liable.’’ The fifth section does not 
require railroads to fence anywhere, and under that sec- 
tion the corporation is not liable, unless the injury 
occurred at a place where there was no lawful fence 
in fact; and, also, at a place where the company may or 
can fence if it so desires; and ata place other than the 
crossing of a public highway. These are the conditions 
alone under which a recovery can be had under the fifth 
section of the damage act. Hdwardsv. H. & St. J. R. R., 
66 Mo. 567; Wymore v. H. & St. J. R. R., 79 Mo. 247. 

The second count of the petition does not, therefore, 
contain the necessary averments to bring the case within 
the requirements of the fifth section. It only alleges 
that the road was ‘‘not inclosed by a lawful fence,’’ and 
that the injury did not occur at the crossing of any public 
highway. It does not aver the other requisite necessary 























OCTOBER TERM, 1884. 





Finnegan v. Prindeville. 





to state a cause of action under that section to-wit: that 
the injury occurred at a place where it had the right to 
fence. It requires all the elements to make a case under 
the fifth section. In other words: The injury must not 
occur at the crossing of a public highway ; it must occur 
at a place where the company have the legal right to 
fence; and then they are not liable, if they have a lawful 
fence where it did occur; but would be, if no lawful 
fence was there. For these reasons I hold the second 
count defective. 

In my opinion the statement of the matters of in- 
ducement in the first count, as to the defendant being a 
corporation, etc., are sufficient to connect it with the 
subsequent counts, and as far as that goes the second 
count is good in an action, at least before a justice of the 
peace. With this explanation I concur in the reversal of 
the judgment. 





FINNEGAN ef al., Appellants, Vv. PRINDEVILLE. 


1. Homestead, how Acquired: occupancy. The acquisition of 
land for a homestead must be followed by its occupancy by the 
claimant, and this occupancy, whenever it occurs, relates back to 
the time when the deed was filed for record. 


2. Homestead: EXEMPTION: NON-RESIDENT. Land acquired in this 
state for a homestead by a non-resident is exempt from execution 
for a debt contracted after the deed therefor was filed for record, 
provided such acquisition is followed by occupancy before the judg- 
ment for the debt becomes a lien upon the land. 


: RESIDENCE. The right to a homestead in this state does not 
depend upon the residence of the claimant and his creditor, or either 
of thera, at the time the land was acquired. 





Appeal from Lewis Circuit Court.—Hon. Ben. E, 
TURNER, Judge. 


AFFIRMED. 
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Geo. Ellison and James P. Lewis for appellants. 


It is a general rule that domicile in any state is 
necessary and required to entitle a person to homestead 
rights therein. Alston v. Ulman, 39 Tex. 157; Jordan 
v. Godman, 19 Tex. 257; Thompson on Homestead, 391. 
The mere fact that Prindeville purchased the land and 
recorded his deed in the year 1866, does not of itself 
give him a right of homestead in said land. He must 
have occupied it prior to the contraction of the debt. 
Thompson on Homestead, §§ 244, 245, 246; Stanley v. 
Baker, 75 Mo. 60; Christy v. Dyer, 14 Iowa 441. 


Blair & Marchand for respondent. 


The debt was contracted in Ohio after the filing of 
the deed for record in this state. This entitled defend- 
ant to a homestead under our law. R. 8., 1879, § 2695. 
Our homestead statute was copied from that of Vermont, 
and it has been so held in the latter state. Bank v. Gale, 
42 Vt. 27; Lamb v. Mason, 45 Vt. 500. This court has 
held that it will follow the Vermont law as construed 
by the Supreme Court of that state. Skouten v Wood, 
57 Mo. 380; Shindler v. Givens, 63 Mo. 394; Meinzer v. 
Diveling, 66 Mo. 375; Beckman v. Meyer, 75 Mo. 333; 
Stanley v. Baker, 75 Mo. 60; Thompson on Homesteads, 
p. 254, § 300, 


Henry, C. J.—Appellants had a judgment against 
respondent on which an execution was issued and placed 
in the hands of the sheriff of Lewis county, who made a 
return to the execution showing that he had set apart a 
certain tract of land to defendant, as a homestead. 
Plaintiffs moved to quash that portion of the sheriff's 
return. The court overruled the motion, and the cause is 
here on appeal. 

The following is the admitted evidence in the cause: 
‘<Tt is admitted by the parties to this suit that the deeds 
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to the defendant for the land set apart as a homestead by 
the sheriff was filed in the recorder’s office of Lewis 
county, Missouri, in the year A. D. 1866. That the de- 
fendant, at the time of filing said deeds aforesaid, was 
a resident of the state of Ohio, and continued so to be 
until the year A. D. 1871. That the debt upon which 
the judgment in this cause was rendered, and upon 
which said execution was issued, is stated and alleged in 
the petition upon which said judgment was rendered, to 
have been contracted and created in June, A. D. 1869, 
and whilst the defendant, Prindeville, was still a citizen 
of, and with his family residing in, the state of Ohio. 
That the defendant with his family moved from the state 
of Ohio to the state of Missouri, in the spring of the year 
A. D. 1871, and in that spring settled on the lands in 
controversy with his family, and he and his family have 
resided thereon ever since.”’ 

Maurice Prindeville, the respondent, herein testified 
as follows: ‘‘That at the time of the purchase of the 
lands in controversy he was a citizen of, and resided in 
the state of Ohio; and at the time of said purchase he in- 
tended to move upon said land and live thereon. But he 
did not do so until March 1st, A. D. 1871, when he and 
his family moved on said land. That while he was a 
citizen of the state of Ohio, he owned no real estate in 
said state; that he lived upon a rented farm.’’ On these 
facts is respondent entitled to the premises exempt from 
execution as a homestead ¢ 

It will be observed that both plaintiffs and defendant 
resided in the state of Ohio, when the debt was incurred. 
The debt was contracted in June, 1869. The defendant’s 
deed was recorded in Lewis county, Missouri, in 1866. 
The defendant with his family moved onto the land in 
1871, and they have ever since resided there. Defendant 
owned no real estate in the state of Ohio. Plaintiffs 
obtained their judgment on which this execution issued 
in the circuit court of Lewis county, on the 15th of 
March, 1882. Our statute, Rev. Stat., sec. 2695, provides 
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that: ‘‘Such homestead shall be subject to attachment 
and levy of execution upon all causes of action existing 
at the time of the acquiring such homestead, except as 
herein otherwise provided ; and, for this purpose, such 
time shall be the date of the filing, in the proper office for 
the records of deeds, the deed of such homestead, and 
in case of existing estates, such homestead shall not be 
subject to attachment or levy of execution upon any 
liability hereafter created.’’ The succeeding section 
provides that: ‘* Whenever such housekeeper or head of a 
family shall acquire another homestead in the manner 
provided in section two thousand six hundred and ninety- 
five, the prior homestead shall thereupon be liable for his 
debts, but such other homestead shall not be liable for 
v~auses of action against him to which such prior home- 
stead would not have been liable; provided that such 
other homestead shall have been acquired with the con- 
sideration derived from the sale or disposition of such 
prior homestead, or with other means not derived 
from the property of such housekeeper or head of a 
family.”’ 

The case of Stanley v. Baker, 75 Mo. 60, was one in 
which Baker had a homestead in the town of Lancaster, 
and, while occupying it as a homestead, purchased a 
tract of land in Schuyler county, near Lancaster, and his 
deed to that land was recorded in 1869. In 1873 he con- 
tracted a debt on which a judgment was obtained against 
him in 1877. In 1876 he sold his residence property in 
Lancaster for $1,300, which he expended in improvements 
upon the land; but no part of the money received on the 
sale of his town property was used in the purchase of the 
land, and this court held that the latter was not exempt 
as a homestead from execution on that judgment. This 
opinion was based upon section 2696, which clearly 
enough subjects a second homestead acquired otherwise 
than as therein specified to debts contracted subsequent 
to its acquisition. It will not allow one who owns a 
homestead to sell it, and with other of his own means, 
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than those derived from the sale of the prior homestead, 
aequire another, and hold that exempt from liability for 
causes of action which accrued after he acquired the land, 
and before he went upon and occupied it as a homestead. 
In Baker’s case, his prior homestead, had he remained 
there could not have been taken for Stanley’s debt, but 
the land could, and his contention was that he could sell 
his prior homestead, and acquire another, not purchased 
with the proceeds of the former, and hold it, also, as a 
homestead against Stanley. 

The case at bar presents entirely dissimilar facts. 
Prindeville had no homestead in this state, prior to his 
occupancy of the land in controversy, and the language 
of the homestead law is broad enough to give him a 
homestead in the land, exempt from plaintiff’s demand, 
unless the fact that both parties were residents of the 
state of Ohio when the debt was contracted and the land 
was acquired works a different result. No case is cited 
from the Vermont reports, from which state we bor- 

‘rowed our statute, involving the precise question for 
determination in this. Nor do the cases and authorities 
cited by appellants’ counsel to the effect that domicile in 
the state, is necessary to entitle one to a homestead, help 
us to solve the question here. That domicile in this 
state is necessary, is conceded, and that defendant has been 
domiciled in this state and on this identical land ever 
since he removed to the state is not controverted. Can 
the fact, that when he acquired the land and had his deed 
recorded, and when the debt was contracted, he and 
plaintiffs were citizens of another state, deprive him of 
the homestead right ? 

The policy of the law is to secure housekeepers and 
heads of families homes which cannot be taken from 
them for debts contracted after the acquisition of the 
homestead. The acquisition of the land must be followed 
by its occupancy as a homestead by the claimant, and this 
occupancy, whenever it occurs relates back to the time 
when the deed was filed for record. West River Bank 
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v. Gale, 42 Vt. 29; Lamb v. Mason, 45 Vt. 500; The 
State ex rel. Meinzer v. Diveling, 66 Mo. 378. In Beck- 
mann v. Meyer, 75 Mo. 337, this court adopted the 
opinion delivered in the cause by the court of appeals, 
in which it was said: ‘‘In Missouri, however, the 
recording of the deed whereby the land is acquired, 
together with the visible occupancy and use of the 
premises, as a homestead, * * * are all that the law 
requires.” 

It was suggested in the argument, that, if one could 
secure a homestead by purchasing land with the intent to 
make it his home, he might have a homestead in every 
county in the state, orineverystate in the Union, having 
a homestead law similar to ours ; but this suggestion over- 
looks the question of occupancy. The head of a family 
may havea tract of land in every county in the state, and 
intended each for his homestead when he purchased it, 
but he can only have a homestead in that which he 
occupies as such. The right to a homestead in this state 
does not depend upon the residence of the claimant and 
his creditor, or either of them, when the land was 
acquired. <A citizen of another state, when he becomes 
a citizen of this state, is as much entitled to a homestead 
as if he had been born in the state, and had never resided 
elsewhere. The law, by its terms, pays no regard to the 
residence of the claimant when he acquired his land. It 
simply regards the status of the party when the home- 
stead right is claimed, and, if it is his original homestead 
in this state, the date of the filing of his deed, and his 
occupancy of the land before a judgment rendered 
against him becomes a lien upon it, establish his right 
if the debt was contracted after the deed was filed for 
record. 

The judgment of the circuit court is affirmed. All 
concur except Sherwood, J., who dissents. 
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Forp ef al., v. Puiiurps ef al., Appellants. 


1. Equity Practice: sUPREME couRT. Where in an equity case the 
evidence strongly tends to support the finding of the trial court, the 
Supreme Court will only review questions of law. 


2. Negotiable Note: PAST DUE, TRANSFER OF. One who purchases 
a past due negotiable note takes only the actual right and title of 
his transferrer subject to all the equities attaching to the note itself. 





3. : . If the transferrer held it only for collection his 
transferee after due takes it in the same capacity. 


Appeal from Jackson Circuit Court.—Hon. F. M, 
BLAcK, Judge. 


AFFIRMED. 
Karnes & Ess for appellants. 


(1) The evidence shows that Mrs. Ford indorsed 
the note in suit and delivered it to her agent, F. H. Ben- 
son, and the Supreme Court will not disturb this finding. 
Royal v. Jones, 78 Mo. 403; McCullough v. McCullough, 
31 Mo. 226; Siebert v. True, 8 Kan. 52. (2) The note 
was the property of Mrs. Ford and she had the right to 
transfer it ; besides her husband consented to its transfer 
and for that reason it was valid. McLain v. Weide- 
meyer, 25 Mo. 364; Menkens v. Heringhi, 17 Mo. 297; 
Prestwick v. Marshall, 7 Bing. 565; Bank v. Joy, 41 
Me. 568; Sfevens v. Beal, 10 Cush. 291; Miller v. Dela- 
meter, 12 Wend. 433; Roland v. Logan, 18 Ala. 307. 
The husband’s consent to the indorsement may be in- 
ferred from circumstances. Bishop on Married Woman, 
sec. 100, note. (3) When one of two innocent parties 
must sustain a loss caused by a third person, he who has 
enabled that person to commit the wrong must bear the 
loss. (4) Possession as to personal as well as real prop- 
erty, is so far a presumption of title that the burden of 
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proof is on the party by whom such possession is assailed. 
Wharton on Ev., sec. 1331; Vastine v. Wilding, 45 Mo. 
89; Baxter v. Ellis, 57 Me. 178; Rubey v. Culbertson, 
35 Ia. 264. (5) The party in possession of a negotiable 
instrument is prima facie the owner of it. 31 Mo. 22. 
But if payable to order he is not such, unless indorsed 
as this was. 45 Mo. 89, supra. (6) Benson understood 
that his authority was to take the note, use it as his own, 
and account to her for the proceeds. This was the extent 
of his agency, as he claimed. He acted on this, and 
whether he exceeded his authority or not, her conduct 
was such that she cannot now be heard to complain. 
The note, with her indorsement, was transferred to 
White, August 13, 1877. In September following Mrs. 
Ford dismissed Benson as her agent, in charge of her 
business, and substituted her husband. As to her sep- 
arate property, she had aright to appoint an agent. 
Story on Agency, sec. 6; Wilcox v. Todd, 64 Mo. 390; 
Hall v. Callaghan, 66 Mo. 316. 


Pratt, Brumback & Ferry for respondents. 


(1) The evidence fully justified the trial court in 
finding that the note was left with Benson solely for the 
purpose of collecting the interest and principal, and ac- 
counting to Mrs. Ford for it, whether the court may have 
been right or wrong in the opinion that Mrs. Ford did 
endorse the note, and that her signature was not a 
forgery. (2) Purchasers of notes or bonds past due 
take nothing but the actual right and title of the vendor. 
1 Danl. Neg. Notes, sec. 724; Foley v. Smith, 6 Wall. 
492; McKim v. King, 68 Md. 502; Wheeler v. Barrett, 
20 Mo. 573; Livermore v. Blood, 40 Mo. 48. (3) The rule 
invoked by the counsel for the appellants ‘‘ that when 
one of two innocent parties must sustain a loss caused by 
a third person, he who has enabled that person to commit 
the wrong must bear the loss,’’ holds only in cases of in- 
nocent holders into whose hands the note came in regular 
course of business before it became payable. Hmerson 
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». Crocker, 5 N. H. 163; Wheeler v. Barrett, 20 Mo. 573; 
Foley v. Sinith, 6 Wall. 492. 


Ewr1neG, C.—The petition alleges that plaintiffs are 
husband and wife ; that Mary J. Phillips was the wife of 
E. A. Phillips; that she owned in fee the real estate de- 
scribed in the petition, and that on July 25, 1874, the 
said Mary J. Phillips and her husband borrowed of said 
Anna M. Ford twelve hundred and fifty dollars, and ex- 
ecuted to her their promissory note therefor, due in 
three years, bearing ten per cent. interest from date, and 
that they secured said note by a deed of trust, in the 
nature of a mortgage, on said real estate, in which one 
E. P. Nicholson was named as trustee; that interest on 
said note was paid to Anna M. Ford until January, 1877, 
and one year’s interest beside, and that the balance of 
twelve hundred and fifty dollars, with interest from Jan- 
uary 25, 1878, at ten per cent. was due to the said Anna 
M. Ford ; that said Mary J. Phillips in February, 1880, 
died intestate ; that there was no administration on her 
estate, and that Mabel Phillips and Carrie Phillips, her 
only children, and her sole heirs at law and as such be- 
came the owners of said land, subject to said deed of 
trust and courtesy of E. A. Phillips, and that both of 
said children are infants. 

It further alleges that in August, 1877, one F. H. 
Benson, without the knowledge or consent of plaintiffs, 
or either of them, got possession of said note, and placed 
the same in the possession of C. J. White, who claimed 
to own the same; that neither of plaintiffs indorsed or 
transferred said note, and the same is owned by Anna 
M. Ford, and that White will not let plaintiffs have said 
note, but threatens to sell the land described in the deed 
of trust to pay the note, though he does not own the 
same, nor entitled to any money thereon; that the 
trustee, Nicholson, lives in Texas and he cannot be 
served by ordinary process; that the said note was not 
filed because held by said White, but the original deed 
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of trust, which had been recorded in Book B, No. 6, 
page 419, Jackson county, Missouri, was filed with the 
petition, giving the said Anna M. a first lien on said 
land. The petition then prays the court to ascertain the 
amount due plaintiffs on said note; to compel White to 
produce and file the note; to decree payment of said 
note, and in default thereof, to direct a sale of said land 
to pay the same; to decree that White has no title to 
said note or any right to any money due thereon; to 
foreclose the deed of trust ; to enjoin White from causing 
or procuring said land to be sold under said deed of trust ; 
to appoint a guardian ad litem for the said infants, and 
for all other proper relief. 

The trustee, Nicholson, answered and asked the 
court to protect him. The guardian ad litem. J. W. 
Jenkins, answered, denying all the allegations of the 
petition. C.J. White answered denying all the allega- 
tions in the petition; and then alleged that Mrs. Ford 
had sold the note to Benson; and that he, White, held 
the note for value from Benson as assignor. 

A reply was filed by the plaintiffs to the separate 
answer of C. J. White, denying all the allegations therein 
contained. This was all of the pleadings. 

To sustain the issues, the plaintiffs offered in evi- 
dence the note and trust deed mentioned in the petition, 
the execution of which was admitted. The note, having 
been brought in by White, was read, and which is as 
follows, without the indorsements : 


** $1250.00 Kansas City, July 25, 1874. 
‘Three years after date, we jointly and severally 

promise to pay Anna M. Ford, or order, at the Kansas 
City National Bank, at Kansas City, Mo., twelve hun- 
dred and fifty dollars, for value received, with interest 
from date, at the rate of ten per cent. per annum, paya- 
ble semi-annually, 

Mary J. PHILLIPs, 

E. A. PHILLIPs.”’ 
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There was other evidence on both sides tending to 
prove the respective allegations of the pleadings, some 
of it very contradictory and as the best statement of its 
substance and to avoid the incorporation of all the evi- 
dence in the case; and as showing what that evidence 
tended to prove, we incorporate the finding of the circuit 
court, after hearing the whole case, as follows: 

‘‘That the note in the proceedings herein described, 
and now in controversy, was endorsed by Mrs. Anna M. 
Ford, one of the plaintiffs herein, and by her delivered 
to F. H. Benson as her agent, to collect the interest and 
also the debt when due, and to account to her therefor ; 
that her husband and co-plaintiff, Jonathan Ford, did 
not endorse the same, nor exercise any control over it; 
that F. H. Benson was the agent, and as such transacted 
all of the business of Mrs. Ford, and her husband, the 
said Jonathan Ford, knew Benson was thus transacting 
her business, and had given his consent to Mrs. Ford to 
do with the note and her other property as she saw fit ; 
that Benson, wrongfully and without authority, used the 
note for his own uses and purposes as collateral security 
several times, and the last time through one White he 
had used it as a collateral to secure a note of $2,000.00, 
payable to one Miller; that all these transactions were 
without the knowledge or consent of Mrs. Ford or her 
husband, Jonathan Ford ; that the said note was thus 
hypothecated by Benson on the 13th of August, 1877, 
and after its maturity; that the defendant, White, was 
the agent of Miller in the transaction ; that neither he nor 
Miller had any knowledge at the time of making the 
loan that Benson had no authority for thus hypothe- 
cating the said note, or that he was making any improper 
use of it; that Jonathan Ford did not know that said 
note had been thus used until some time in September, 
1878, and after Benson had failed and become bankrupt, 
and Mrs. Ford knew nothing of the transaction until 
some time after that; that after the note to Miller be- 
came due, defendant, White, took it up, and now holds 
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the same, having paid the full value therefor; and also 
holds the note in controversy as collateral therefor ; and 
the court also finds all the other issues joined for the 
plaintiffs, and that there is due to said Anna M. Ford 
and said Jonathan Ford, her husband, on the promissory 
note, and deed of trust mentioned in the petition, six- 
teen hundred and eighty-seven dollars and fifty-five 
cents ($1,687.55), and that plaintiffs, by virtue of said deed 
of trust, have a lien on said land covered by said deed of 
trust for said sum so due, superior and paramount to the 
rights of each and all of the said defendants in said 
land. 

‘It is, therefore, considered adjudged and decreed 
that said defendant, C. J. White, surrender up said 
promissory note and place same on file with the papers 
in his care, and that he is hereby cut off and barred 
from all right and claim thereto, and to all moneys due 
or to become due thereon or on said deed of trust; that 
plaintiffs have a first lien on said land for the sum due 
them as aforesaid, with interest from this date at rate of 
ten per cent. per annum till paid, and costs, and that un- 
less said defendants or some one or more of them pay to 
plaintiffs, or to the clerk of this court for them, within 
thirty days from this time said sum of sixteen hundred 
and eight-seven dollars and fifty-five cents ($1,687.55)with 
interest from this time at rate of ten per cent. per annum 
and costs of suit, said land to be sold to pay the same 
and that special execution issue to the sheriff to make 
such sale, and that on sale made and confirmed by this 
court each and all of said defendants be barred, cut off 
and foreclosed from all right, title, interest and estate to 
and in said land. Said land is situated in said Jackson 
county, Missouri.’”’ Then follows a description of the 
land. 

The defendants then perfected their appeal and are 
now before this court for hearing. 

I. ‘It is the custom of this court in cases of equitable 
cognizance, to defer somewhat to the findings of the trial 
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court.”? So this court held in /Zendricks ». Woods, 79 
Mo. 590, and which has been the rule for many years. 
Under the evidence then in the case at bar, we are satis- 
fied the court below, at least, had evidence strongly 
tending to prove the facts as found. It can then only be 
upon some question of law we can reverse the judgment, 
if at all. 

II. There is no controversy about the legal power 
of the wife to transfer the note. She had the power, and 
the court below so held. As between Mrs. Ford and her 
agent, Benson, what rights did she confer on him by her 
indorsement of the note and delivery thereof to Benson ? 
The circuit court found the fact to be that Mrs. Ford in- 
dorsed and delivered the note to Benson as her agent 
after its maturity, ‘‘to collect the interest and also the 
debt when due, and to account to her therefor.’ This 
then was all the authority Benson had over the note, as 
between himself and his principal. In the absence of 
notice, actual or constructive, of Benson’s title, in one 
who should buy this note, or receive it as collateral, as 
in this case, he would be an innocent holder against the 
world. Therefore, if this note came into the possession 
of the defendant, White, for a valuable consideration 
and without notice, actual or constructive, of the rights 
of Mrs. Ford, from Benson, who had the legal possession 
thereof, then his title is good against Mrs. Ford and all 
others, under the well-established rule that when one of 
two innocent parties must suffer loss caused by a third 
person, he who has enabled that person to commit the 
wrong must bear the loss. 

It is well established that at the time Benson hy- 
pothecated the note to White, he had no knowledge that 
Benson was the mere agent of Mrs. Ford, but believed he 
was the genuine owner thereof. But, it isinsisted by the 
respondent that this note being past due, the purchaser, 
White, took nothing but the actual right and title of 
the vendor, Benson, and subject to all rights attaching 
to the note itself. Barnes v. McMullin, 78 Mo. 260; 

VoL. 8383—34 
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Cutler v. Cook, 77 Mo. 388; Hmerson v. Crocker, 5 N. H. 
159 ; 20 Mo. 573. It is laid down as a rule in Daniels on 
Negotiable Instruments, sec. 724, 724a, that ‘‘nego- 
tiable paper, whether made for accommodation or other- 
wise, may be transferred by indorsement or by delivery 
(as the case may be) either before it has fallen due or 
afterwards. * * * But there is this vital distinction 
between the rights of a transferee who received the paper 
before, and of one who received it after maturity. The 
transferee of negotiable paper to whom it is transferred 
after maturity, acquires nothing but the actual right and 
title of the transferer; and the like rule applies to the 
transferee who takes the paper after the refusal to accept 
by the drawee, provided he had notice of such refusal.” 
In Emerson v. Crocker, 5 N. H. 159, it is held that the 
rule: ‘‘Whenever one of two innocent persons must 
suffer by: the act of a third, he who has enabled such 
third person to occasion the loss, must sustain it, * * * 
holds only in cases of innocent holders, into whose hands 
the note came in the regular course of business, before it 
became payable. If the note be overdue at the time the 
agent so transfers it, the person who takes it must stand 
in the situation of the agent.’’ The same doctrine is 
maintained in Wheeler v. Barrett, 20 Mo. 573. In Story 
on Promissory Notes (5 Ed.) sec. 178, it is said: ‘‘If the 
transfer is after the maturity of the note, the holder 
takes it as a dishonored note, and is affected by all the 
equities between the original parties, whether he has 
any notice thereof or not.’’ The equities between the 
parties are only such as attach to the particular note. 
And it is said (sec. 178, supra): ‘‘The true test to de- 
termine whether a note is subject to an equity, set up by 
the maker, is this: Could the payee at the time he 
transferred the note, have maintained a suit upon it 
against the maker, if it had then been mature.’’ The 
same doctrine is held in Livermore v. Blood, 40 Mo. 
48; Foley v. Smith, 6 Wall. 492; Vermilye v. Adams 
Ex. Co., 21 Wall. 188; McKim v. King, 58 Md. 502. 
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This last case was quite similar to the one at bar. It 
was a case where certain overdue coupons, of the first 
mortgage bonds of the W. M. Ry. Co., owned by the 
appellees, were delivered by them to one Harden, a clerk 
in their office, for the purpose of being refunded. Har- 
den deposited them as collateral security for a loan of 
money with the appellants. The plaintiffs brought an 
action for the conversion of the coupons, and obtained 
judgment. Defendants appealed. The judgment was 
affirmed, the court of appeals holding that ‘‘if passed 
before maturity, the holder thereby acquires a perfect 
title, without regard to the mode or manner by which 
such title was obtained by the transferrer, and unaffected 
by the equities attaching to them in the hands of the 
original parties. On the other hand, if they are trans- 
ferred after maturity, the holder takes no better title 
than the transferrer had, and if they were obtained 
by him by fraud or theft, no title passes against the 
lawful owner.’’ See authorities cited in above opinion. 
Quigley v. Mexico Southern Bank, 80 Mo. 289; see also 
Stern Bros. v. Germania National Bank, 34 La. Ann. 
1119. 

This is the established rule as to overdue commercial 
paper and the judgment of the circuit court is affirmed. 
All concur. 





THE STATE Vv. Hecox, Appellant. 


1. Criminal Law: BURGLARY: CURTILAGE. Curtilage as used in our 
statute in relation to burglary, R. S., sec. 1297, means an enclosed 
space immediately surrounding the dwelling house and contained 
within the same inclosure. 


2. : . Under an indictment under R. §&., sec. 
1297 for cheanai 'y of a granary in which there were goods and valu- 
able things and larceny therein, it is immaterial whether or not the 
granary is within the curtilage of the dwelling house. 
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3. Indictment: GRAND AND PETIT LARCENY. Where one is tried on 
an indictment containing counts for both burglary and larceny, and 
is acquitted of the burglary only, he will be guilty of grand or petit 
larceny according to the value of the property stolen. 


4. Larceny: ASPORTATION. The taking of wheat from its place ina 
granary and filling it into sacks and tying the latter is a sufficient 
asportation to constitute larceny, if done with the felonious pur- 
pose of stealing the wheat. 


5. Burglary: BREAKING. The opening of a door which is closed and 
fastened with a chain hooked over a nail is a sufficient breaking to 
constitute burglary, if done with the intent to steal and carry away 
property, and is followed by an entry of the building to which the 
door belonged. 


6. Instructions: ASSUMING FACTS. Instructions which assume ma- 
terial facts are erroneous, unless given in connection with another 
which leaves it to the jury to determine whether the assumed facts 
are true. e 


Appeal from Clark Circuit Court.—Hon. Joun C, 
ANDERSON, Judge. 


REVERSED. 
Hagerman, McCrary & Hagerman for appellant. 


Appellant cannot be convicted on this indictment 
because (1) the building alleged to have been burglarized 
was within the curtilage of a dwelling house and no such 
crime is charged. Koster v. People, 8 Mich. 481; Byrnes 
v. People, 37 Mich. 515; Beckford v. People, 39 Mich. 
209; Gibson v. State, 54 Md. 447; Thralls v. State, 21 
Ohio St. 233; Conner v. State, 14 Mo. 561; State ». 
O’ Brien, 74 Mo. 549. (2) The indictment charges no 
offence, a granary not being the subject of burglary, un- 
less within the curtilage or used for the purpose of one 
of the buildings named in section 1298, which latter fact 
is not charged. City of St. Louis v. Laughlin, 49 Mo. 
559; State v. Pemberton, 30 Mo. 376; State v. Blan, 69 
Mo. 317; Bigelow v. Forrest, 9 Wall. 339; State v. 
McGarry, 21 Wis. 496; Bishop on Statutory Crimes, 
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(2nd Ed.) § 245; Reg. v. Reed, 28 E. L. & E. 133. (8) 
There was entire failure of proof of venue, which is 
fatal to the State’s case. Gordon v. State, 4 Mo. 375; 
Slate v. Meyer, 64 Mo. 190; State v. Miller, 71 Mo. 89; 
State v. Burgess, 75 Mo. 541. (4) The court erred in giving 
instructions number four and five for the state, because in 
instruction number four it is assumed that the wheat was 
taken from its place in the granary, filled into sacks and 
the sacks tied, and in instruction number five it is assumed 
the door was closed with a chain hooked over a nail and 
then opened, and that all these acts were done by de- 
fendant, when these facts were in dispute and should 
have been put to the jury hypothetically. (5) The court 
erred in not instructing the jury as to petit larceny as 
well as burglary, and in not telling the jury that under 
the indictment they could find the defendant guilty of 
burglary, or of both burglary and larceny, or of petit 
larceny. In instruction number seven for the state the 
court gave the jury the form of verdict for burglary and 
for burglary and larceny, and for not guilty, but erred in 
not giving a form for petit larceny. And in this connec- 
tion the court erred in not giving instructions numbers 
one and two asked by defendant as to petit larceny. (6) 
The court erred in refusing instruction number four asked 
by defendant, and in not instructing as to an alibi. (7) 
The court erred in rendering judgment upon and in not 
arresting the verdict, because it does not separately 
assess the punishment. 





D. H. McIntyre, Attorney General, for the state. 


(1) There was sufficient proof of the breaking and 
entry. Hale P. C. 552; Bishop Stat. Crimes, § 312. 
The wheat had been put into the sacks and the latter 
tied. This put the wheat in the possession of the thief 
and completed the asportation. 3 Greenlf. Ev., sec. 154; 
1 Mood. C. C. 14; Kelly C. L., § 610. (2) The indict- 
ment charges the offence of burglary in the second 
degree, and is within the provisions of the second sub- 
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division of sec. 16, G. S., chap. 201. State v. Henley, 
30 Mo. 509. The evidence shows the granary was with- 
out the curtilage of the dwelling house. Com. v. Barney, 
10 Cush. 480; People v. Gidney, 17 N. Y. Sup. Ct. 151. 
(3) The objections to the state’s instructions are not well 
founded, while those asked by defendant were either 
embraced in those given or were incorrect, and hence 
should not have been given. Defendant’s fourth in- 
struction raising the question of an alibi was rightly 
refused. State v. Vincent, 24 Ia. 570; State v. Northup, 
48 Ia. 583; State v. Red, 53 Ia. 69; State v. Reitz, 83 
N. C. 634; Wade v. State, 65 Ga. 756. 








Back, J.—The first count of the indictment charged 
the defendant with breaking and entering on October 15, 
1878, ‘‘a certain building, that is to say a certain gran- 
ary of Archibald Boyles,” etc. The second is like the 
first, and, in addition, charged him with stealing three 
and one-half bushels of wheat of the value of three dol 
lars. He was found guilty of both charges. 

The evidence tended to show that the granary was 
inside of Boyles’ farm lot and separated from the dwell- 
ing house yard by a fence; that there was a well in the 
farm lot used for family purposes, which was reached by 
a gateway in the fence; that the granary was used 
for storing wheat, tobacco and farm implements, and 
had a door on one side, which was fastened by a chain 
attached to the door and hooked upon a nail in the side 
wall, and a window on the other, which opened from 
the inside. A witness who lived with Boyles testified, in 
substance, that before supper he was in the granary and 
fastened the door when he went out; that afterwards, 
between seven and eight o’clock, he went to the well and 
there saw the door move; that he then fastened the door 
and on discovering that some one was inside he ran to 
the house, got a gun, went back, and demanded of the 
person on the inside to make himself known; that the 
defendant was there endeavoring to get out of the win- 
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dow, and begged the witness not to inform on him, for 
he was hard up. ‘Two sacks were found in the granary 
partly filled with wheat and tied up. There was evidence 
tending to show that defendant borrowed these sacks 
from a mill in the vicinity, and on the other hand, there 
was evidence tending to show that Boyles borrowed 
these sacks from a neighbor. There was, also, evidence 
to the effect that defendant was at the house of one 
Hughes, some five miles distant, when the burglary was 
said to have been committed. 

1. It was urged below and is insisted here that the 
first count of the indictment charged no offence known 
to the law, because the granary was within the curtilage 
of the dwelling house and is not so described, and that 
the second count only charged the defendant with petit 
larceny. It is true that the statute, now sec. 1297, R. S., 
limits the common law definition of a dwelling house, as 
was understood in this class of cases, by providing that 
‘‘no building shall be deemed a dwelling house, or 
any part of a dwelling house * * * unless the same 
be joined to, immediately connected with, and is a part 
thereof.”? Sec. 1298 declares: ‘‘ Every person who shall 
be convicted of breaking and entering, first, any build- 
ing within the curtilage of a dwelling house, but not 
forming a part thereof ; or, second, any shop, store, booth, 
tent, warehouse or other building * * * in which 
there shall be at the time some human being, or any 
goods, wares, merchandise or other valuable things kept 
or deposited, with intent to steal or commit any felony 
therein, shall, on conviction, be adjudged guilty of 
burglary in the second degree.”’ 

The argument is, that the first clause of this section 
embraces all those outbuildings formerly regarded as 
part of the mansion, and that they are not included in 
the second clause. At common law the dwelling house, 
in which burglaries might be committed, was held to 
include the outhouses, such as warehouses, barns, sta- 
bles, cowhouses, or dairyhouses, though not under the 
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same roof, provided they were parcel thereof. 4 Black. 
Com., 225; 1 Hale P. C., 553; 2 Russell on Crimes (9 
Ed.) 15. In determining what buildings were under the 
protection of the mansion house, it was important to 
determine whether they were within the curtilage, or 
some common enclosure, but this was not the only cri- 
terion, for if within the curtilage, and a distinct struc- 
ture, used for purposes not connected with housekeeping, 
they were not parcel of the mansion. Armour v. The 
State, 3 Hump. 379. So, ‘if the outhouses be adjoining 
the dwelling house and occupied as parcel thereof, 
though there be no common enclosure or curtilage, they 
will be regarded as part of the mansion house.”’ 2 East 
P. C. 492. The elements of proximity and use, were 
equally important in determining when an outhouse was 
to be regarded as parcel of the mansion. 1 Wharton 
Crim. Law, (8 Ed.) 783; Bishop on Stat. Crimes, sees. 
283, 286. 

The question, therefore, still remains in the appli- 
cation of our statute, what is to be understood by the 
curtilage. Tomlin and Jacobs, in their law dictionaries, 
do not allow the elements of enclosure to enter into the 
definition, but in Bouvier’s Law Dictionary the definition 
given is ‘‘the enclosed space immediately surrounding ¢ 
dwelling house, contained within the same enclosure ;’’ so, 
also, ‘‘a yard, court yard, or piece of ground lying near 
to a dwelling house, and enclosed within the same fence.’’ 
Burrill’s Law Dic.; Webster’s Dic. It is in this sense 
the word is used in our statute. See, also, Common- 
wealth v. Barney, 10 Cush. 480; People v. Parker, 4 
Johns. 424; People v. Gedney, 17 N. Y. Sup. Ct. 151. 

There is another view of this case, which must dis- 
pose of these questions, as they are presented upon this 
indictment. The sections of the statute above quoted 
became a part of the criminal code of this state by the act of 
March 20, 1835. There it was necessary that the break- 
ing and entering should have been done ‘‘in the night 
time,’’ and another section made it burglary to do a like 
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act in the day time. In the revision of 1855 these words 
were omitted and as a consequence the section, also, with 
respect to burglary in the third degree. A consideration 
of these statutes will show that the words ‘‘in which 
there shall be,’ etc., are descriptive of the buildings and 
structures mentioned in the second subdivision of section 
1298 and do not apply to those in the first. This must 
be so, for as we have seen the buildings and structures 
specifically mentioned in the second part of that section 
may be, and often are within the curtilage. It is, there- 
fore, immaterial, in this case, whether the granary was, 
or was not, within the curtilage of the dwelling house. 
This result is in harmony’ with the former rulings of 
this court. State v. Henley, 30 Mo. 509; State v. Dooly, 
64 Mo. 146; though the questions now urged were not 
there considered. 

2. This cause was tried on the theory that if de- 
fendant was found guilty of larceny, he must, also, be 
found guilty of burglary. In other words the larceny 
charged, and for which alone he could be convicted was 
incidental to the burglary. This was a mistaken view 
of the law. They are two distinct offences though joined 
in the same indictment on different counts. Slate v. 
Kelsoe, 76 Mo. 505; State v. Martin, 76 Mo. 337; State 
%. Owens, 79 Mo. 620. If acquitted of burglary and 
found guilty of larceny, the larceny would be grand or 
petit according to the value of the property stolen. Slate 
v. Barker, 64 Mo. 282. The jury were properly informed 
as to what their verdict should be if they found the de- 
fendant guilty of burglary and if they found him guilty 
of both burglary and larceny, but they should have been 
further told that they could acquit of burglary and find 
defendant guilty of larceny ; in which event the larceny 
would be petit larceny only under this indictment. 

3. The first. instruction given at the instance of 
the state was not objectionable for any of the reasons 
urged. It simply pointed out the offences with which 
defendant was charged using substantially the language 
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of the indictment omitting the name only. It was not 
intended to be an instruction informing the jury what 
facts they must find in order to find him guilty. The 
fourth and fifth instructions were as follows: 

4th. The taking of wheat from its place in the 
granary and filling the same into sacks, and the tving of 
the sacks so containing such wheat, is a sufficient carry- 
ing away to constitute larceny within the meaning of the 
indictment, if such acts be done with the felonious and 
unlawful purpose of stealing such wheat. 

5th. The opening of a door which is closed and 
fastened with a chain hooked over a nail is a sufficient 
breaking to constitute burglary within the meaning of 
this indictment, provided such breaking is done with the 
intent to steal and carry away property, and is followed 
by an entering of the building to which such door be- 
longed. 

As definitions of what would constitute a sufficient 
breaking and carrying away, they are not objec- 
tionable, and might well have been given in connection 
with an instruction which left it to the jury to deter- 
mine whether the facts assumed were true, but it was 
error to submit the most material facts in this way only, 
by assuming the testimony with respect thereto to be 
true. The court, at the instance of the state, gave a 
general instruction as to reasonable doubt, and another 
at the instance of the defendant of which he cannot 
complain ; these covered the entire cause, and the court 
did not err in refusing to instruct that if the evidence 
touching an alibi was sufficient to raise a reasonable 
doubt of guilt the jury should acquit. The first, second 
and sixth asked by the defendant were also properly 
refused. 

The point now made as to proof of the venue will 
not be overlooked on another trial. Reversed and 


remanded, 
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Tuer STATE ex rel. Smitu v. THe County Court or 
PLATTE County, Appellant. 


Mandamus: CORONER'S FEES, ALLOWANCE OF. The action of a 
county court in passing upon the account of a coroner for costs 
and expenses incurred in holding an inquest over a dead body is 
judicial, from which an appeal may be taken, and mandamus will 
not lie to compel them to allow it. 


Appeal from Platte Circuit Court.—Hon. Gro. W. 
Dunn, Judge. 


REVERSED. 
J. W. Coburn for appellant. 


Respondent’s remedy was by appeal, R. S., secs. 
1216, 1217, and not by mandamus. Wiéilliams v. Judge 
of Cooper Court of Common Pleas, 27 Mo. 225; Blecker 
». St. Louis Law Com’r, 30 Mo. 111. And the court 
having passed judicially on the account cannot be 
required to render a further or different judgment. 
State ex rel. Watkins vo. Macon County court, 68 Mo. 48; 
State ex rel. v. Lafayette Co., 41 Mo. 224; Miltenberger 
». St. Louis County Court, 50 Mo. 172; State ex rel. 
School Dist. v. Byers, 67 Mo. 706; State ex rel. Adam- 
son v. Lafayette County court, 41 Mo. 221. 


No brief for respondent. 


Norton, J.—This is a proceeding by mandamus on 
the part of the. state at the relation of C. A. Smith, the 
object of which is to compel the county court of Platte 
county to allow the account of relator for costs and ex- 
penses in holding an inquest over a dead body. The 
trial court awarded a peremptory writ as prayed for, from 
which defendant has appealed to this court, and the 
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question which the appeal presents is whether under 
existing statutes, the county court in allowing such 
accounts acts ministerially or judicially, and whether in 
the event of disallowance mandamus will lie. 

It appears from the record before us that the relator 
presented his account to the county court for allowance 
and it was disallowed. That the action of the court in 
this respect was judicial and not ministerial, has been 
expressly held by this court at the present term in 
the case of State ex rel. v. Marshall, 82 Mo. 484; 
and it is also held in that case that where the county 
court has acted and refused to allow such an 
account that mandamus will not lie to compel them to 
allow it, first because the court as to such accounts acts 
judicially and second, because the law in such cases 
affords an adequate remedy to the coroner, or justice 
who may act as coroner, by appeal from the decision of 
the court. It is also held in the above cited case that 
the case of Boisliniere v. Board of County Commission- 
ers, 32 Mo. 375, where it was held that under the statutes 
of 1855 then in force it was the duty of the coroner 
and not that of the court to decide the propriety of the 
inquest, was not now in point because the statute had 
been changed by section 5157, Rev. Stat., which provides 
‘**that no costs or fees to the coroner shall be allowed by 
the county court, in any case of the view of or inquest 
on a dead body, unless it appears to the court that the 
coroner, either before or during the view or inquest, had 
reasonable cause to believe that such body was that of a 
person who had come to his death by violence or cas- 
ualty, or who being unknown was found dead within 
such county.”’ 

The judgment of the trial court is therefore reversed. 
All concur. 
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Horton v. THE St. Louris, Iron Mountain & SouTHERN 
Ry. Co., Appellant. 


1. Judgment in Excess of Amount Claimed: practice. The 
measure of plaintiff’s recovery is governed by the amount 
claimed and where the judgment is in excess of that amount it 
will be reversed. 


2. Appeal: JUDGMENT: DEFAULT. An appeal taken from a judgment 
by default in a justice’s court without moving to set the judg- 
ment aside may be dismissed on motion in the circuit court. 


Appeal from St. Francois Circuit Court.—Hon. J. D. 
Fox, Judge. 


REVERSED. 


Smith & Krauthoff with Thos J. Portis for ap- 
pellant. 


(1) The judgment of the court below is erroneous 
upon its face. Plaintiff was only entitled to have the 
case tried at the first term or continued at the cost of 
the appellant. R. 8., § 3056. He was only entitled to 
an affirmance for failure to give the required notice at 
least ten days before the second term. R. S., § 3057. 
‘‘A judgment of affirmance for want of prosecution cannot 
be taken at the return term of the appeal.” Nay v. Ry. 
Co., 51 Mo. 575; Riddle v. Gillespie, 67 Mo. 627. (2) 
The judgment was in excess of the amount sued for and 
cannot be sustained. 


W. R. Taylor for respondent. 


(1) The judgment for plaintiff for $55.20, the 
amount of damages claimed and the costs before the 
justice, was regular and right. R. 8., §$ 3056, 3062; 
Nay v. Ry. Co., 51 Mo. 575; Whittelsey’s Prac., p. 599, 
§ 471. (2) The Supreme Court will not reverse the judg- 
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ment because of immaterial errors not affecting the 
merits of the action. R.S8., § 3775; Wilber v. Newman, 
41 Mo. 509; Orth v. Dorschlein, 32 Mo. 366. Defend- 
ant not having filed a motion for new trial or in arrest 
of judgment, the errors complained of will not be enter- 
tained by this court. R.S., § 3774; Bank »v. Allen, 68 
Mo. 474; Lancaster v. Ins. Co., 62 Mo. 121; State ex ~ 
rel. Rucker v. Rucker, 59 Mo. 17. 


Norton, J.—This suit was instituted before a justice 
of the peace in St. Francois county, to recover double 
damages for the alleged killing of plaintiff’s cow. On the 
17th of April, 1882, plaintiff obtained judgment by default, 
from which the defendant, (according to the record be- 
fore us) without first making a motion to set aside the 
judgment by default, on the 21st of April, 1882, appealed 
to the circuit court, which appeal was returnable to the 
May term, 1882, of said court. There having been no 
notice of said appeal, plaintiff and appellee on the second 
day of said term entered his appearance, and by leave of 
court amended his statement, whereupon defendant, 
also, appeared and filed a motion to strike out the 
amended statement which was overruled; whereupon 
defendant withdrew from the case, and the court, on 
plaintiff’s motion, affirmed the judgment of the justice 
and rendered judgment for $55.20. 

From this judgment defendant appeals, and as no 
motion for new trial was made, we can only look to the 
record proper for the discovery of error, and the only 
one that appears, which we deem it necessary to consider 
is that the judgment shows on its face that it is for 
$55.20, which is $5.20 in excess of the amount of damages 
claimed by plaintiff in his statement, and as the measure 
of plaintiff’s recovery is governed by the amount 
claimed, and for the reason that the judgment is in ex- 
cess of that amount the judgment must be reversed and 
cause remanded, when defendant’s appeal from the judg- 
ment of the justice may be dismissed, on a proper motion 
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made by plaintiff based on the ground that no motion 
was made in the justice’s court to set aside the judgment 
by default, before the appeal was taken. All concur. 





DonaAHOE et al. v. THE WaBsasnu, St. Lours & Pactrrio 
Ry. Co., Appellant. 


1. Railroad: NEGLIGENCE: CHILDREN. Where the engineer of a 
railway train, running through the country, observes children on 
or near the track, it becomes his duty to use the same care and 
precaution as when running through a city. In such case he 
cannot act upon the presumption the track is clear, without 
being responsible for the consequences. 


wo 


: ENGINEER: WARNING OF DANGER: CHILD. A railroad is 
liable, where its engineer who has received warning which gave 
notice of danger ahead and demanded the checking or stopping 
of the train, disregards such warnings and runs over and kills a 
child on the track, when by regarding the warnings he could 
have checked the train and averted the accident. And this is 
the case, although the parents of the child were negligent in per- 
mitting it to be on the track. 





Appeal from Chariton Circuit Court.—Hon. G. D. 
BurGEss, Judge. 


AFFIRMED. 
H. S. Priest for appellant. 


Appellant's demurrer to the evidence should have 
been sustained because (1) there was no proof of negli- 
gence as charged in the respondent’s petition. Yarnail 
vo. R. R., 75 Mo. 575; Moore v. R&R. R.,4 Am. & Eng. Ry. 
rases, 569; Morrissey v. R. R. Co., 126 Mass. 377. (2) 
Because of the palpable contributory negligence on the 
part of the respondents. Bellefontaine Ry. Co. v. Sny- 
der, 24 Ohio St. 670; Moore v. Metropolitan Ry. Co., 2 
Mackey (Dist. Col.) 487; Smith v. Ry. Co., 2 Am. & 
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ing. Ry. Cas. 12; Ry. Co. v. Brown, 49 Ind. 154; Hunt 
». Greer, 72 Ill. 393; Callahan v. Bean, 9 Allen 401; 
Wright v. Ry., 4 Allen 283; City of Chicago v. Starr, 
42 Ill. 174; Morrison v. Erie Ry. Co., 56 N. Y. 302; 
Ry. v. Hanlon, 53 Ala. 70; Ry. %. Brown, 40 Ind. 545; 
Ry. v. Huffman, 28 Ind. 287; Ry. v. Vining, 27 Ind. 
513. The first instruction given at the instance of re- 
spondents is obviously erroneous and misleading in the 
statement of the law applicable to the case. It ignores 
the issue of contributory negligence. Clark v. Ham- 
merle, 27 Mo. 70; Sawyer v. Ry., 37 Mo. 263; Fitzger- 
ald ». Hayward, 50 Mo. 523. It was, also, misdirecting 
in the employment of the following language,viz: ‘And 
that the injuries to said child could have been avoided 
by the use of proper care.’ Itwas the duty of the court 
to define for the jury in definite terms the measure of 
care required of the appellant. Devitt v. Ry., 50 Mo. 
305 ; Marshall v. Shricker, 63 Mo. 311; Yarnall v. Ry. 
75 Mo. 583; Wiser v. Chesley, 53 Mo. 547; Mueller v. 
Ins.Co., 45 Mo. 88. The respondent’s second instruction 
was wrong. Walters v. Ry. Co., 41 Ia. 78. No greater 
care is required to discover a child than an adult, but 
greater care would be required after the child was dis- 
covered than towards the adult. R. R. v. Huffman, 
supra. The instructions given by the court of its own 
motion were, also, erroneous. The first because (1) in 
assuming the child was in a dangerous position upon or 
near the track, and requiring the servants upon such de- 
clared fact to stop the train and pronouncing it negli- 
gence not to have done so; (2) in requiring care and 
watchfulness to discover the child upon or near the track. 
It, also, improperly holds appellant liable unless its ser- 
vants ‘*made use of all the appliances at their command 
to stop the train.”” Bell v. Ry., 72 Mo. 61. 


U. S. Hall and John Montgomery for respondents. 


The instructions given by the court fully and directly 
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declared the law applicable to the case. It was the duty 
of the servants of appellant in charge of the train 
to have been at the time of the accident in the 
exercise of ordinary care and watchfulness, and 
if the accident could have been avoided by the 
exercise of such care, which they failed to use, 
the appellant is liable. Gorman v. Ry., 26 Mo. 448; 
Shearman & Redf. on Negligence, sec. 477; Frick v. 
St. L., K. C. & N. Ry. Co., 75 Mo. 595; Isabel vo. H. & 
St. J. Ry. Co., 60 Mo, 483; Hicks v. Pac. Ry. Co. 64 
Mo. 439; Maher v. A. & P. Ry. Co., 64 Mo. 276; Brown 
vo. H. & St. J. Ry. Co., 50 Mo. 467; Butler v. Ry. Co., 
28 Wis. 498; Ry. v. Irish, 72 Ill. 407; Lsbell vo. Ry. 
27 Conn. 405; Jll. Ry. v. Middlesworth, 46 Tl. 498; 
Marcott v. Ry., 4 Am. & Eng. Ry. cases, 448. The 
second instruction given for respondents and the sixth 
given for appellant declare the law as it has been time 
and again recognized and approved by this court. Bo- 
land v. Mo. Ry. Co., 36 Mo. 489; Stillson v. H. & Se. 
J. Ry. Co., 67 Mo. 674; O Flaherty v. Union Ry. 
Co., 45 Mo. 73; Isabel vo. H. & St. J. Ry. Co., 60 Mo. 
483 ; See, also, Morgan v. Ills. & St. Louis Bridge Co., 
5 Dillon 96, and cases cited. There was no contributive 
negligence to sustain the plea of defendant. 


Henry, J.—Plaintiffs sued defendant in the circuit 
court of Chariton county for negligently killing their 
child, near Centralia, in Boone county. The petition 
alleges that, on the 27th day of March, 1881, said child 
went upon the railroad, near the front of a section house 
in which the parents resided, and, without any fault, or 
negligence of plaintiffs was run over by a train of de- 
fendant’s cars, in consequence of the negligence and un- 
skilfulness of the servants of defendant in charge of 
said train. The negligence specially alleged was run- 
ning the train at an unusual rate of speed, a failure to 
ring the bell or sound the whistle, or, by other means to 
avert the calamity, although repeatedly and timely 
VoL. 83—35 
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warned of the position of the child and its great 
danger. 

The answer pleaded contributory negligence on the 
part of plaintiffs in permitting the child to go, unat- 
tended, upon or near the track, where there was no pub- 
lic street or highway, plaintiffs knowing that defendant’s 
trains were frequently passing, and that the engine and 
train were, at the time, managed with ordinary care. 
On a trial of the cause, plaintiffs obtained a judgment 
from which this appeal is prosecuted. 

The testimony for plaintiffs was substantially as 
follows: The child was about two and a half years 
old. Con Donahoe was, and for nearly four years had 
been, defendant’s section foreman, and had lived in the 
section house when the cliild was killed about four years. 
On the day of the accident, Mrs. McAuliff, with two of 
her children were on a visit at Donahoe’s. Mrs. Dona- 
hoe testified that she heard the train coming about four 
o'clock in the afternoon, and missing the children, step- 
ped out on the track, which was about twenty-five feet 
from the house, to look for them. That her child had 
not been out of the house ten minutes when she heard 
the train, which was an extra freight going east. That 
when she first got on the track, the child was at the side 
of the track, about fifty yards west of her. ‘‘The train 
was about a quarter of a mile off when I first came upon 
the track, as near as I can tell. I saw some other child- 
ren at or near the place where my child was, three of 
mine and two others; all of them were near the track 
where the child was; three other children were not very 
far from the track—about two feet, as near as I can tell; 
it was a warm, bright day ; the ground at this point was 
smooth and level and the track straight; the country 
around is prairie land. When I first came on the track 
the train was moving toward my child; I made for my 
child as hard as I could run, with hands up and scream- 
ing; I ran on the track ; there was no whistle sounded 
or bell rung and no letting off of steam at the cylinder 
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cock at the side ; I went up the track as fast as I could, 
making for my child; had just stepped off the track 
when the train came up; had not got hold of my child, 
only hold of the corner of his apron ; was trying to get 
hold of him to pull him off, when he was struck ; he was 
on the side of the track, climbing over the iron rail, aim- 
ing to cross the track.”’ 

Mrs. Ellen McAuliff testified that she was at the sec- 
tion house of Con. Donahoe at the time; ‘‘the land there 
is level ; was in the kitchen with Mrs. Donahoe when I 
heard the train ; after hearing the train I held Mrs. Don- 
ahoe’s baby ; when she hallooed to the children the train 
was coming ; I laid the baby down and came to the track 
and ran with her on the track toward the children; 
both of us were throwing up our hands and hallooing all 
the time. When we first came out of the house we were 
thirty to fifty yards from the children; the train was 
about a quarter of a mile from the children ; did not 
know whose child it was on the track ; we kept on the 
track until the train was so close we had to step off, and 
I saw Mrs. Donahoe make one grab at the child and 
missed him. She was struck by the engine and thrown 
by the ties in the ditch ; the cow-catcher struck the child, 
and I was right behind it and picked it up; there was 
no bell ringing or whistle sounded, and no steam let off, 
until after the child was struck; they whistled when 
they got to the east side of the section house, and did 
not come to a full stop until they got down near to the 
whistling post ; it was a nice, clear, sunshiny day.” 

Mrs. Elizabeth Gregg McAuliff testified as follows: 
‘*When I first saw Daniel Donahoe he was about six 
feet from the centre of the track ; when he was struck 
he was about four feet from the centre ; when I first saw 
the train Iran out upon the track and raised my hands 
and clapped them together ; it was a passenger engine.”’ 
Cross-examination: ‘‘ When I first heard the train I 
was with Mrs. Donahoe and Mrs. McAuliff in the house. 
When I went to the door they were on the track going 
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ahead, waving their hands, hallooing to the children to 
go back. When I came out of the door I saw the train 
coming, and I waved my hands. The train was coming 
down the grade as fast as it could come. A passenger 
could not have gone any faster. Saw the child as soon 
as I came to the door. Was on the north side of track. 
When the child was struck he was climbing up between 
the ties; had his hands on the ends of the ties; it was 
200 yards from where the child was struck before the 
train was stopped; all the wounds I saw on the child 
were on his face and head.”’ 

William Powers testified that an object, even a 
chicken, could have been seen on or near the track at the 
place where the child was killed, by a person standing 
on the engine, a half a mile or more, and that he did not 
notice that the speed of the train was slackened before 
the child was killed. Mr. Donahoe’s testimony was to 
the same effect, as to the distance at which an object 
could have been seen on the track that afternoon and the 
testimony on that point is uncontradicted. 

For defendant, T. Murray testified that he was en- 
gineer on that train. But at the time of the trial had 
been out of its employment seven or eight months. 
‘*Train was going east and I sat on right or south side of 
engine, which is the regular place for the engineer to sit. 
IT left Moberly with special train ; about four o’clock, or 
a little after perhaps, I got within a mile and a half of 
Centralia station. The way was all clear, and I was run- 
ning ata rate of 20 miles an hour, perhaps a little over 
or a little under. There was nothing in the world be- 
tween me and Centralia station ; nothing alive on the 
track. At that time the only thing that had life that 
came within my vision from the engine was a party of 
children, and what seemed to be two grown women on a 
bank eight feet high, close to the fence. They were on 
the north side on the opposite side from me, and my at- 
tention was called to them because they were the only 
objects moving. They stayed in my vision while I was 
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running towards Centralia, until I got a thousand feet 
from them, when one of the women seemed to leave the 
other and get down in the ditch on the north side of the 
track, on the opposite side from me and began to run 
towards the engine. I saw her, and following her mo- 
tions, I cast my eye along the track, and saw nothing on 
the track ; I still kept the woman in view, and she kept 
running and seemed to get more excited. I had my hand 
on the throttle, not that I saw any danger, but thinking 
something might turn up. At that time I was within 
250 or 300 feet. I was keeping my eye on the track, and 
a little boy stuck his head up between the ties. I called 
for brakes, applied the air brakes, put sand on the rails 
and reversed the engine,and did everything possible to 
stop the train. By the time I did that I went to the left 
hand side of the engine to see if the boy had stepped off ; 
in place of that he had crawled on the ties and was 
standing on the end of the ties; directly after that he 
was struck. I went back to where the child was; the 
train stopped with the caboose about fifteen cars past 
where the accident occurred; there were ties scattered 
along the track, especially along the north side. When 
the boy was struck, being lifted by the pilot, he was 
thrown against his mother, and she fell over two ties 
which lay in a slanting direction against the bank.”’ 

In his cross-examination he says: ‘‘She seemed to 
be excited and running faster. The indications of her 
excitement were quick movements, moving her arms, run- 
ning, and waving her hands; I[ don’t think she had a 
shawl; I would not be positive. When she kept going 
that way, I pushed the throttle to shut off steam ; I could 
not give any idea how close I was to her then, because I 
was watching her so closely ; I kept my eye on the woman 
and cast my eye from the woman along the track; I had 
the steam shut off by this time, and the woman kept go- 
ing and the train kept going; when about 250 feet from 
the child its head was stuck up from between the ties; 
it seemed to look around, and I immediately applied the 

















Sa en en ee ee - ~ 
——— ——— his a 8 = -- 


wer) Sateen oe res ae, ld te —— 


aes 


i Ee reg: 











































550 SUPREME COURT OF MISSOURI, 


Donahoe v. The W., St. L. & P. Ry. Co. 








air brakes, opened the sand, reversed the engine, and it 
is very likely I called for brakes again ; I did everything 
in the world to stop the train ; it took me about six sec- 
onds to do all these things ; it took both hands to reverse 
the lever; it depends on how many cars you have at- 
tached to the air-brakes how long it takes the hot air to 
get to the brakes and block them ; I had no cars attached 
to the air brakes ; it takes about a second or two to stop 
an engine ; I suppose the engine was checking speed in 
two seconds after I turned on the hot air; I started the 
sand and reversed the engine ; was not pullingup grade ; 
when I struck the child it was about in front of the sec- 
tion house ; the length of time it wiil take twenty-three 
cars to stop depends on the state of the rails, state of the 
brakes, the weight of the cars and the speed you are go- 
ing at; I think in the present case, under the circum- 
stances, the train ought to stop in 1,000 feet ; it ought to 
stop in 1,200, or 1,500 feet, as near as I can get at it; it 
would be a good stop to stop in 1,500 feet; I was not 
drunk that day nor asleep on my box; I came back to 
the section house after the child was killed ; don’t re- 
member that I came back in my shirt sleeves; I went 
in where the child was; quit the service of the Wabash 
company about seven or eight months ago; I quit the 
company voluntarily.” 

Other witnesses for the defence corroborated the tes- 
timony of Murray ; and McCabe, the conductor, testified 
that the first warning he had, was the call for brakes, 
about a quarter of a mile west of the section house ; it 
was a short sound of the whistle which indicates that 
brakes are to be set, and about the time he heard the 
whistle, he got hold of the brakes; and the slack of the 
caboose ran up against the engine, as though something 
ahead was applied to stop it. 

At plaintiffs’ request, the court instructed the jury 
as follows: 

(1) If the jury believe from the evidence that 
plaintiffs were husband and wife and the parents of 

















OCTOBER TERM, 1884. 


Donahoe v. The W., St. L. & P. Ry. Co. 








the deceased child, at the time of his death, and now are 
husband and wife, and the death of the child was occas- 
joned through the negligence, unskilfulness and want 
of care on the part of the servants, agents and employes 
of defendant, in charge of and operating and managing 
and conducting a locomotive and train of cars upon the 
defendant's railway, and that the injuries to said child 
could have been avoided by the use of proper care, 
precaution and watchfulness on the part of the 
servants and employes, your finding must be for the 
plaintiff, and if you find for the plaintiff you must 
assess the damages at the sum of $5,000. 

(2) The court further instructs the jury that the par- 
ents of said child were not prohibited from allowing him 
to go out upon the grounds adjacent to their dwelling 
house, even though it were close to the track of defend- 
ant’s railway, in company with his sister and other small 
children, to play and enjoy the fresh air and sunshine ; 
but in allowing them this freedom the plaintiffs were 
only required to use the same care and precaution to 
prevent them from going into dangerous places and re- 
ceiving injury or harm, as ordinarily prudent people 
similarly situated would exercise as to their own children, 
and would deem adequate for this purpose; and although 
the jury may find that the plaintiffs were imprudent or 
careless in this respect, yet if the jury further find that 
the servants and employes of the defendant, in charge 
of said train, had they been exercising care and watch- 
fulness, under the circumstances, could have seen and 
recognized the fact that it was a child, and could have 
stopped the train and prevented the injury, your finding 
must be for the plaintiff. 

(8) Although the jury find from the evidence that 
the parents of the child were guilty of negligence in per- 
mitting their child to go upon the track of the railway, 
yet if the injury of said child could have been avoided 
after the employes learned of the danger in which said 
child was, or might have learned of his dangerous 
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situation by the use of reasonable diligence, then they 
must find for the plaintiff. 

The following instructions were given for the defend- 
ant: 

(5) If the jury believe from the evidence that the 
persons in charge of the train were exercising ordinary 
care in running, conducting and managing the same, and 
that they did not discover the child upon the track or 
see it approaching the same, in time to prevent the in- 
jury complained of, then the plaintiff cannot recover 
in this action, and the finding must be for the defend- 
ant. 

(6) If the jury find from the evidence that either of 
the plaintiffs in this action, negligently permitted the 
child in question to go unattended upon or across the 
track of defendant’s railroad, where they knew its trains 
were frequently passing, then the plantiffs can not re- 
cover in this action, and the finding must be for the 
defendant, unless the jury further believe from the evi- 
dence that said child was wantonly or purposely injured 
by those in charge of the train, or that by the exercise 
of ordinary care they might have prevented said in- 
jury after they discovered said child upon or near said 
track. 

(10) Although the jury may believe from the evi- 
dence that at the time plaintiffs took possession of the 
section house in question, there was a fence between it 
and the railroad track, and that defendant subsequently 
and prior to the injury complained of permitted or suf- 
fered said fence to be removed or go into decay, yet the 
fact that defendant may have suffered said fence to go 
into decay or be removed as aforesaid, does not con- 
stitute negligence on the part of defendant, and such 
fact should not be taken into consideration by the jury 
in determining the issues in this case. 

(11) The court instructs the jury that in the trans- 
action of its business and in the operation of its railroad, 
the defendant has a lawful right to run its trains at any 
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rate of speed it may deem convenient or necessary ; and 
although the jury: may believe from the evidence that 
defendant’s said train was, at the time and place men- 
tioned in the petition, running at a very rapid or high 
rate of speed, yet that fact did not constitute negligence 
on the part of said defendant and should not be taken 
into consideration by the jury in determining the issues 
in this case. 

The court of its own motion gave the following : 

(1) If the jury believe from the evidence that the 
said child went upon the defendant’s track at a place 
where there was no public street or highway, and that 
while there it was struck and killed by one of defend- 
ant’s trains, and if the jury further believe from the evi- 
dence that when the persons in charge of said train, and 
while in the exercise of due care and watchfulness, dis- 
covered said child upon or near said track, they reversed 
the engine and set the brakes upon the cars of said train 
as quick as they could, and that they made use of all the 
appliances at their command to stop said train and avoid 
injury to said child, and that said train did nevertheless 
strike and kill said child, notwithstanding said efforts to 
stop the same, then the plaintiffs cannot recover in this 
action, and the verdict must be for the defendant. 

(2) Although the jury may believe from the evi- 
dence that the deceased was struck and killed by a train 
of defendant's cars, yet that fact does not authorize the 
jury to find a verdict for the plaintiffs in this action, and 
unless it has been proved to the satisfaction of the jury 
that after said child got upon the track, or its dangerous 
situation was discovered by those in charge of the train, 
or that they could have seen it by the exercise of ordi- 
nary care and watchfulness, and have stopped the same 
in time to have prevented the cars from striking it, then 
the finding must be for the defendant. 

The court refused seven instructions asked by defend- 
ant, which will be noticed hereafter. 

There are certain propositions of law which have 
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been so frequently asserted by this court that we only 
deem it necessary to state them. (1) If one be injured 
by a train of cars running against or over him, through 
the negligence of those in charge of the train, the com- 
pany is liable,unless the injured party was guilty of neg- 
ligence contributing directly to the result. (2) But,even if 
the party injured was guilty of contributory negligence, 
yet,if the persons operating the train,after discovering his 
danger, could, by the exercise of reasonable care, have 
avoided injuring him, the company is answerable. Har- 
lan v. Ry., 64 Mo. 480; Same case, 65 Mo. 22; Maher 
vo. Ry., 64 Mo. 267; Hicks v. Ry., 64 Mo. 4380; Lsabel v. 
Ry., 60 Mo. 480. There is, in this state, no controversy 
as to these propositions ; but in Harlan v. Ry., 64 Mo., 
and Kelley v. Ry., 75 Mo. 140, and Maher v.Ry., supra, 
it was also held, that where the injured party was guilty 
of contributory negligence the company was not only lia- 
ble if, after discovering his danger,it failed to use reason- 
able precautions to avoid injuring him, but that it was, 
also, liable if its failure to discover his danger, was in 
consequence of ‘‘the recklessness or carelessness of its 
employes, when the exercise of ordinary care would 
have discovered the danger.” Havlan v. R. R., 
supra. 

In Hicks v0. Ry., supra, the language is ‘if guilty 
of negligence before, which created the impossibility ”’ 
of discovering the danger to which the injured party was 
exposed. A similar expression occurs in the case of Jsbe// 
». Ry., 27 Conn. 403. The language employed in those 
cases requires some qualification or explanation. The 
negligence which prevents the employes from discover- 
ing the danger, that makes the company liable, is not 
negligence remotely antecedent to the infliction of the 
injury, but negligence occurring at or about the time of, 
and immediately connected with the disaster, under a 
state of facts equivalent, in law, to notice of the danger 
to which one is exposed. If negligence of a different 
character, antedating the accident, prevents the train 
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men from discovering the danger in which a person has 
placed himself on the track, and the company is still 
held liable because but for such negligence he might have 
been seen, the doctrine of contributory negligence is 
eliminated from the law. The case at bar aptly illus- 
trates the distinction. No negligence is imputable to 
the train men, in running their train twenty or thirty 
miles an hour where the accident occurred, although this 
speed may have prevented them from seeing the child. 
Nor, if running at that rate of speed, they had neglected 
to keep a look out ahead, and in consequence of that 
neglect failed to discover the child near the track, would 
the company be liable to the parents, if the child was 
there through their negligence. 

This, however, is not the character of negligence 
charged in the petition and proved at the trial. It was 
not antecedent, remote negligence, but negligence and 
carelessness in disregarding warnings given immediately 
before, and continued until the child was struck, warn- 
ings with reference to its condition of danger, and which 
clearly gave notice of danger ahead which demanded 
that the train should be checked or stopped. It is not 
going too far to say that the evidence tended to prove 
notice to the train men, especially to the engineer, that 
one or more of the identical persons seen by him were 
in danger. When he saw those children near the track, 
his duty was the same as if he had been running through 
a populous city where more caution is to be observed in 
running a train than in the country, because the train 
men may reasonably anticipate that there will be persons 
on the track; and when in the country, they observe 
children on or near the track, the duty of using the same 
precautions as when running through a city arises. In 
the case of Frick v. R. R., 75 Mo. 610, it was observed 
that: ‘‘ When there is reason to apprehend that the 
track may not be clear, notwithstanding the right of the 
company to have it clear, persons operating a train can- 
not act upon the presumption that the track is clear, 
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without being responsible for the consequences.’’ The 
engineer had seen them near the track of the railroad. 
Immediately after that, he saw one of the women greatly 
excited, running on or near the track toward the train, 
gesticulating as she ran, throwing up her hands, and one 
of ordinary intelligence, in the engineer’s place, seeing 
what he saw, would have concluded at once that some of 
those persons were in such peril that the train should be 
stopped, or its speed checked. He says that he put his 
hand upon the throttle ‘‘ thinking something might turn 
up.” 

If the defendant is liable in this case, it must be be- 
cause of the negligence, which might be characterized as 
recklessness of its servants, occurring at the time the 
child was killed. This, at last, is but negligence, and a 
rigid adherence to a strict’ construction of the rule that, 
if the injured party was guilty of contributory negli- 
gence, the company is not liable, although, also, guilty 
of negligence, would exonerate the defendant; if the 
jury should find that the train men did not, in fact see 
the child, notwithstanding they should, also, find, that 
they might and would have seen it, and saved its life, if 
they had heeded warnings which a prudent man would 
have regarded. 

It remains to be considered whether the instructions 
given for plaintiff are in harmony with the principles 
above announced. The principal objection urged to 
plaintiffs’ first is, that it ignores the alleged contributory 
negligence of the plaintiffs, and authorizes a recovery 
without regard to that question. It may be conceded 
that plaintiffs were guilty of contributory negligence, 
but even if that question had been submitted to the jury 
in that instruction, as it was in the second given for de- 
fendant, numbered six, and the second and third given 
for plaintiffs, the result must have been the same, on the 
law as declared, and properly, we think, in the plain- 
tiffs’ second and third instructions, which were in sub- 
stance, that although the jury should find that plaintiffs 
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were guilty of contributory negligence, yet if the train 
men saw the child, or might have discovered its dan- 
gerous situation by the exercise of reasonable care in 
time to have avoided striking it, plaintiffs were entitled 
to recover. Under the circumstances of this case, these 
instructions were properly given; and if the court had 
expressly declared to the jury, that the facts proved con- 
stituted negligence on the part of plaintiffs, it could not 
have helped defendant, because the verdict of the jury on 
the uncontradicted evidence with respect to the con- 
duct of the train men, must have been in plaintiffs’ 
favor. 

The court, keeping within its province, might have 
told the jury, that the train men were guilty of such 
negligence occurring immediately before, and continuing 
up to the time of the accident, as made defendant liable. 
In other words, that they had notice that the life of a 
human being was in danger, and that the train should be 
stopped, or its speed materially checked, and that this 
notice was given in time for the train men to stop, or 
check the speed of the train, and avoid striking the child. 
No effort was made to check the speed of the train, until 
within six hundred feet of the child, and no call for 
brakes was made until within a much shorter distance. 
These instructions, given in cases similar to those of 
Harlan v. R. R., and Hicks v. R. R., supra, and others 
of that class would be erroneous. Instructions must be 
adapted to the evidence in the case on trial. 

The first instruction given by the court of its own 
motion, is objected to as holding defendant liable, ‘* un- 
less its servants made use of all the appliances at their 
command to stop the train.’’ It does not declare the 
company liable unless it used all the appliances at its 
command, but that if it did use them, 74 was not liable. 
But suppose it had so declared, it would have but de- 
clared the duty of the train men, under the circum- 
stances. It was no such sudden emergency with which 
the engineer was confronted as deprived him of his pres- 
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ence of mind. He placed his hand upon the throttle, 
‘**thinking that something might turn up’”’ and had then 
but to call for brakes to check the speed of the train. 
He seems to have been calm and collected, and had 
ample time to use all the means provided for stopping 
the train. It was not a casein which the ‘‘ judgment had 
to be formed instantaneously.”’ 

To recur to the facts, and instructions are to be con- 

sidered in the light of the facts, from a point from a 
quarter to a half mile west of the section house, the en- 
gineer saw the children and two women near the track. 
When within, he says, 1,000 feet of them, he saw one of 
the women running on or near the. track, toward the en- 
gine greatly excited, throwing up her hands and her 
actions were such that he placed his hand upon the 
throttle, ‘‘thinking something might turn up,’’ and if 
he had then called for brakes the life of the child would 
have been saved, and the mother would have escaped in- 
jury. If the train had been approaching a bridge, or 
trestle over which it was to pass, it is not to be supposed 
that the train men would have disregarded such warn- 
ings as were given here. The instruction in question de- 
clared that, if, in the exercise of due care and watchful- 
ness, the train men discovered the child upon or near the 
track, and reversed the engine and set the brakes as soon 
as they could, and made use of all appliances at their 
command to stop the train, and the train did neverthe- 
less strike and kill it, plaintiffs are not entitled to re- 
cover. The instruction was predicated upon the evi- 
dence of the engineer, that all the means mentioned in 
the instruction, were actually employed to stop the train, 
after he saw the position of the child, and we see no 
grounds defendant has to complain of it. 

Number six, given for defendant, it is insisted, is in 
conflict with those given by the court of its own motion. 
The conflict, however, is but apparent. Number six for 
defendant, declares that if plaintiffs were guilty of con- 
tributory negligence, the finding must be for defend- 




















OCTOBER TERM, 1884. 559 


Donahoe v. The W., St. L. & P. Ry. Co. 








ant, unless the child was wantonly or purposely injured, 
or by the exercise of ordinary care the train men might 
have prevented the injury after discovering the child’s 
danger, while those given by the court of its own motion, 
contain the addition that defendant was liable ‘‘if the 
train men could have seen it, by the exercise of ordinary 
care.” The view of the court manifestly was, that when, 
but for gross negligence, such as was proved in this case, 
the injured party would have been seen by the train men, 
itis, inlaw, ‘the same as if he had been seen by them, and 
on no other hypothesis, consistent with the doctrine of 
contributory negligence can defendant be held liable. 
But, even if there is a conflict, the error in the instruc- 
tions is contained in that given for defendant in denying 
the liability of defendant, unless the child was seen on 
the track by the servants of the company. Those given 
for plaintiffs were correct and defendant cannot com- 
plain when it is manifest that the verdict was rendered 
upon proper instructions. There is no conflict of evi- 
«tence with regard to the efforts of the mother of the 
child to have the train stopped. The engineer testifies 
to them. What more she could have done, it is difficult 
to conceive. She risked her own life, and was seriously 
injured in the attempt. 

We have considered this case, with respect to her 
efforts to have the train stopped, on the engineer's own 
testimony, but when that of Mrs. Donahoe and Mrs. 
McAuliff is considered and given its weight, a stronger 
case, if possible, is made against the defendant. That 
the engineer should have proceeded with the train with- 
out heeding the warnings which he testified were given 
would be almost incredible if he had not himself testified 
to the facts. The judgment is affirmed. 
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DonAnoE ef al. v. THE Wapsasn, St. Louris & Pactric 
RaAILway Company, Appellant. 


1. Negligence: DANGER: RESCUE. The negligence of a person caus- 
ing danger as to the person in danger is imputable to the former 
with respect to one who attempts a rescue, and if the former is 
not guilty of negligence as to such person in danger, then he is 
only liable for negligence occurring with regard to the rescuer 
after the attempt to rescue began. 


\\2 / Child, Rescue from Danger by Parent. Where a mother is in- 
jured while attempting to rescue her infant child from the dan- 
ger of an approaching railroad train, the railroad is liable if it 
was guilty of negligence with respect to the child before the 
mother attempted the rescue, or with respect to the mother or 
child, after the attempt to save the child began, and this is the 
case, although the parents of the child may have been guilty of 

\ contributory negligence in permitting it to go on the track. 


8. Instructions. Instructions calculated to mislead or to confuse the 
jury should not be given. 


Appeal from Chariton Circuit Court.—A. W. MULLINS, 
Es@., Special Judge. 


REVERSED. 


H. &. Priest for appellant. 


Respondents ought not to have recovered either 
upon their own case, or upon the whole case as made. 
(1) Because of their contributory negligence im permit- 
ting their child to go upon and play about, unguarded 
and uncautioned, the appellant’s track, over which they 
knew trains, both extra and regular, were accustomed to 
pass, and might be expected at any moment. Bellefon- 
taine Ry. Co. v. Snyder, 24 Ohio St. 670; Moore 2. 
Metropolitan Ry. Co., 2 Mackey (Dist. Col.) 437; Smith 
». Ry. Co., 2 Am. & Eng. Ry. Cas. 12; Ry. Co. v. Brown, 
49 Ind. 154; Hunt v. Greer, 72 Ill. 393; Callahan ». 
Bean, 9 Allen 401 ; City of Chicago v. Starr, 42 Ill. 174; 
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Morrison v. Erie Ry. Co., 56 N. Y. 302; Ry. v. Hanlon, 
53 Ala. 70; Ry. v. Brown, 40 Ind. 545; Ry. v. Huffman 
28 Ind. 287; Cauley v. Ry., 2 Am. & Eng. Ry. Cas. 4; 
Ry. v. Hummel, 44 Pa. St. 375. (2) Because of the 
want of any proof of negligence on the part of appellant 
as to Mary Donahoe, the mother, or any causal connec- 
tion between the negligence, if any, which injured the 
child and the injuries to her. Her independent volition 
and purpose intervened, caused her injuries, and broke 
the causal connection between the negligence of defend- 
ant and the result to her. Or, to put the proposition 
with more simplicity, the mother’s injuries were not the 
natural and ordinary result of defendant’s negligence. 
Her voluntary act interposed and added a new result. 
Schiffer v. Ry. Co., 105 U. 8. 249; Lewis v. Ry. Co., Sup. 
Ct. Mich., June, 1884; St. Louis Ry. Reg., Aug. 9th, 
1884, Vol. 9, p. 383; Henry v. Ry., 76 Mo. 288; Ry. v. 
Spearen, 47 Pa. St. 300. (3) Because of plaintiff Mary’s 
contributory negligence, the court erred in giving the 
instructions asked by respondents. Maher v. Ry. Co., 64 
Mo. 276; Yarnall v. Ry. Co., 75 Mo. 583; Frick vo. Ry. 
Co., 75 Mo. 595; Halligan v. Ry. Co., 71 Mo. 113; Ry. 
v. Spearen, 47 Pa. St. 300; Walters v. Ry., 41 Ia. 78; 
Ry. ». Morgan, 82 Pa. St. 134; Meyer v. Ry., 2 Neb. 
319; Telfer v. Ry., 30 N. J. L. 188; Bullene v. Smith, 
73 Mo. 151; Price v. Ry., 72 Mo. 414; Hly v. Ry., 77 
Mo. 34; Belt v. Goode, 31 Mo. 130; Cooke v. Thomas, 17 
Mo. 329. Thompson on Charging Jury, p. 93 ; Harrison v. 
Cachelin, 27 Mo. 26; Kelly v. Ry., 75 Mo. 144; Gilson 
v. Ry. Co., 76 Mo. 282. The court improperly declared 
the law in the instructions given of its own motion. 
The court erred in refusing the instructions asked by 
appellant. 


John Montgomery, #. A. Andrews and U. 8. Hall 
for respondents. 


(1) Contributory negligence cannot be charged 
VoL. 83—36 
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against respondents under the circumstances of this case 
from their child being upon the railway track. (2) The 
respondent, Mrs. Donahoe, was not guilty of contribu- 
tory negligence in risking her life in an effort to save 
that of her child. Wharton on Negligence, section 314 ; 
Eckert v. Ry. Co., 43 N. Y. 502; Ry. v. Hiatt, 17 Ind. 
102; Lennihan v. Sampson, 126 Mass. 506; Shearman 
and Redfield on Negligence, p. 34. (3) The court prop- 
erly declared the law in its instructions to the jury. 


Henry, J.-—This suit is for the recovery of damages 
for injuries sustained by plaintiff, Mary, in attempting 
to rescue her child alleged to have been on the defend- 
ant’s track in front of an approaching freight train. 
The evidence in the case does not, except in a few par- 
ticulars which will be noted, differ very materially from 
that in the case of these plaintiffs against this defendant, 
for the killing of the child, decided at this term. 

Mrs. Donahoe testified that the child was lying on 
the rail of the track trying to cross it. _She did not so 
testify in the other case. Mrs. McAuliff testified that 
when she first saw the child it was lying across the rail 
on its hands and feet and the little girl was pling it. 
This she did not testify to on the former occasion. Mur- 
ray, the engineer, testified in this case ‘‘that he did not 
keep the woman in his vision all the time, didn’t see her 
raising her hand or making any signal whatever.”’ In 
the other case he testified that ‘‘she se@med to be ex- 
cited and running faster. The indications of her excite- 
ment were quick movements, moving her arms, running 
and waving her hands.’’ Also, ‘‘that he was about 600 
feet from the child when he shut off steam, running 25 
miles per hour ; that he was 200 feet when he reversed 
the engine. Did not call for brakes before he shut off 
steam, but couldn’t say whether he called for brakes be- 
fore he reversed the engine.”’ 

It is unnecessary to state the evidence in relation to 
the alleged contributory negligence of the plaintiffs in 
permitting this child to be upon the track. That ques- 
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tion was properly submitted to the jury in instructions 
given. The court gave five instructions of its own motion, 
seven asked for by plaintiffs, and refused twenty re- 
quested by defendant. Counsel, who ask so many in- 
structions in a cause in which two or three, at most, could 
be submitted embracing all the law applicable, cannot 
expect this court to embody them in its opinion or notice 
them in detail. I shall not attempt it on‘this occasion, 
but ascertain if I can and declare the law and then de- 
termine whether the instructions given fairly presented 
it to the jury. Mr. Wharton in his work on Negligence 
says it was properly held in Hekert v. R. R., 43 N. Y. 
502: ‘*That a railroad is to be held liable for running 
over one who seeks to save a little child on its track 
whom it is about negligently to strike.’”’ Sec. 314. Mr. 
Pierce in his work on Railroads says: ‘‘ The fact that the 
injured person did some act by which he incurred or in- 
creased danger, does not necessarily involve negligence 
which will prevent recovery when the danger was created 
by some unlawful act of the company.” p. 328. He 
cites with approval Hckert v. Rk. R., supra; Linneham 
». Sampson, 126 Mass. 506; and Gov. St. R. Co. v. Han- 
lon, F& Ala. 70. The two cases last cited approve the 
doctrine of the case of Hekert v. R. R., supra; which is 
also approved by Shearman and Redfield in their work 
on Negligence. The case of the Hvansville Ry. Co. v. 
ITiatt, 17 Ind. 102; is not in conflict with the foregoing 
authorities. There, no negligence of the railroad com- 
pany was proved, nor from the report of the case does it 
appear that such negligence was alleged and the court 
in its opinion says ‘‘ they were guilty of no manner of 
negligence whatever.”’ 

It is to be observed that it is only when the railroad 
company, by its own negligence, created the danger, or 
through its negligence is about to strike a person in 
danger, that a third person can voluntarily expose him- 
self to peril in an effort to rescue such person and re- 
cover for an injury he may sustain in that attempt. For 
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instance, if a man is lying on the track of a railroad in- 
toxicated or asleep, but in such a position that he could 
not be seen by the men managing an approaching train 
and they had no warning of his situation, and another 
seeing his danger should go upon the track to save his 
life and be injured by the train, he could not recover, un- 
less the train men were guilty of negligence, with respect to 
the rescuer, occurring after the beginning of his attempt. 
If the railroad company is not chargeable with negli- 
gence with respect to the person in danger, the case of 
the person who attempted to rescue him and was injured 
must be determined with reference to the negligence of 
the company in its conduct toward him and his in making 
the attempt. AIn other words, the negligence of the com- 
pany, as to the person in danger, is imputed to the com- 
pany with respect to him who attempts the rescue, and 
if not guilty of negligence as to such person, then it is 
only liable for negligence occurring with regard to the 
rescuer, after his efforts to rescue the person in danger 
commenced, 

If this child was on the track, as testified by its 
mother and Mrs. McAuliff, as between the company and 
the child, the train men were guilty of negligence in not 
seeing it, because the engineer had seen the children and 
the two women near the track and it was his duty to 
keep a lookout. Frick v. R. R.,75 Mo. 610. If it was not 
on the track, as he and others testified, and not seen ap- 
proaching the track until the locomotive was so near it 
that the train could not have been stopped in time to 
avoid striking it, then no negligence is imputable to 
them nor in that case can negligence be imputed to them, 
unless it was in not stopping the train when they saw 
the conduct of the women running upon or near the 
track. If the evidence should establish the fact that 
the engineer saw these women and children near the 
track, from a point one-fourth of a mile west of where 
the child was struck, and that immediately after he saw 
the women get upon the track, run toward the train 
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greatly excited and waving their hands and a red shawl, 
and, after seeing this could have stopped or so checked 
the speed of the train thatthe mother could have rescued 
her child and not herself been struck by the engine, 
plaintiffs are entitled to recover, whether they were 
guilty of the alleged contributory negligence or not. If 
the defendant’s servants were guilty of negligence, after 
Mrs. Donhaoe got upon the track, in not stopping or 
checking the speed of the train, that cancels her prior 
contributory negligence and takes that question out of 
the case, if it was ever properly in it.{ Their contribu-\ 
tory negligence in permitting the child to be on the track 
would not prevent a stranger from recovering damages 
for an injury sustained in attempting its rescue, and we 
are inclined to the opinion that the mother or father 
would have the same right and certainly a much greater 
inclination to save its life. No negligence is imputable 
to a child as young as the one killed by this train. 

One, the fifth instruction given at plaintiffs request, 
is as follows: (5) ‘‘The court instructs the jury that 
although the infant child-of plaintiffs had no right upon 
the track of defendant’s railway, yet the fact that he 
was there did not discharge the defendant's employes 
from the observance of due care and watchfulness towards 
him, nor did it give the defendant or its employes any 
right to run over him if that could have been avoided by 
the exercise of ordinary care and watchfulness.”’ 

It was manifestly improper to give the instruction. 
The testimony for plaintiff tended to prove that the child 
was on the track when the train was a fourth of a mile 
or more distant and continued on the track until it was 
killed, while that of defendant was to the effect that 
when the train was within about 200 feet of the child, it 
not having before been on the track, it appeared between 
the rails. If it got upon the track at the time stated by 
defendant's witnesses it was impossible for the train men 
to avoid striking it, if defendant's uncontradicted testi- 
mony is to be credited, as to the time within which the 
train could have been stopped or checked, so as to have 
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avoided striking the child. Except upon the assumption 
that the child was upon the track at a time when the 
train men could have avoided injuring it by the exercise 
of due care, the instruction is wholly inapplicable to the 
case ; and if the child got on the track at the time testi- 
fied to by the engineer and other of defendant's wit- 
nesses, and the assumption in the instruction that it was 
upon the track related to that time, it instructs the jury 
with regard to the degree of care to avoid doing what 
then could not possibly have beenavoided. The instruc- 
tion could have served no purpose but to mislead or con- 
fuse the jury. 

The seventh for plaintiff is still more objectionable. 
It asserts that Mary Donahoe had a right to make every 
effort to rescue her child and was not to be charged with 
contributory negligence in the attempt, in the manner 
made, unless she made such efforts under the circum- 
stances as would constitute rashness in the judgment of 
prudent persons. This entitled plaintiff to a recovery, 
whether defendant was guilty of any negligence or not, 
provided she was not guilty of rashness in the attempt 
to save the child. This, as we have seen, is not the law. 
The defendant is not chargeable with her injury, unless 
it was guilty of negligence with respect to the child be- 
fore the mother attempted its rescue, or with respect to 
the mother or the child after her efforts to save the child 
commenced. 

I have not attempted, because I do not deem it im- 
portant, to note all the objections to instructions given 
and refused, but have endeavored to declare the law ap- 
plicable to the case in a manner that will enable the 
lower court to avoid the errors which the instructions 
contain and give proper instructions on a re-trial of the 
cause, earnestly urging the importance of declaring the 
law in as few brief instructions as possible. For the 
errors above noted, the judgment is reversed and the 
cause remanded. All concur. 
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JAMES, Appellant, v. Crry oF KANSAS. 


1. Trespass: LiMITaTiIons. An action for trespass on real estate 
must be commenced within five years after the cause of action has 
accrued, 





2. : . Where the trespass is permanent in its character 
and the damage is complete on the occurrence of the original act of 
trespass the statute begins to run from that time. 


8. Continuing Trespass: PRESCRIPTION. Even in case of a continu- 
ing nuisance or trespass, where every such continuance is regarded 
as affording a new cause of action, the action must be brought be- 
fore the defendant has acquired a prescriptive right to commit the 
trespass or to maintain the nuisance by the lapse of such a period as 
bars plaintiff ‘s entry upon tlfe land. 


Appeal from Jackson Circuit Court.—Hon. F. M. 
Buiack, Judge. 


AFFIRMED. 


Peak, Yeager & Ball for appellant. 


(1) Private property cannot be taken for public use 
without the owner’s consent or without its being first 
condemned on proper legal proceedings. //ildreth ». 
Lowell, 11 Gray 345; Delphi v. Hvans, 36 Ind. 90; 
City »v. Armstrong, 56 Mo. 298; Soulard vw. St. 
Louis, 36 Mo. 546. (2) The city having ratified and 
adopted the tortious acts of its servants in constructing 
said sewer upon plaintiff’s land without legal authority, 
has adopted the trespass and is, therefore, liable to the 
plaintiff for damages sustained thereby. Dillon on Mun. 
Cor., secs. 769 and 770; Wild v. New Orleans, 12 La. 
Ann. 15; Thayer v. Boston, 19 Pick. 511; Sheldon ». 
Kalamazoo, 24 Mich. 283; City v. Armstrong, 56 
Mo. 298; Mayor v. Sheffield, 4 Wall. 189. (8) The 
continued use of said sewer by the city is a continw- 
ing trespass, and plaintiff’s cause of action did not 
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arise until the damages were sustained by him, and is 
therefore not barred by the statute of limitations. 
Wash. on Easements, p. 663; Hastman v. Co., 44 N. H. 
158; Wyland v. St. L., K. C. & N. Ry., 75 Mo. 548; 
Dickson v. C., R. I. & P. Ry., 71 Mo. 575; Pinney ». 
Berry, 61 Mo. 359; Holmes v. Wilson, 10 A. and E. 503; 
Thompson v. Gibson, 7 M. and W. 456. 


Wash Adams and R. H. Field for respondent. 


(1) Before this suit was begun, by its continued use 
of the sewer upon plaintiff’s land for more than ten 
years, as testified to by him, and his acquiescence therein 
(by connecting his building with such sewer and using 
the same for draining his building) the city had acquired 
an easement in said land. State v. Wells, 70 Mo. 635. 
Such use by the city, and his acquiescence therein, opera- 
ted asatransfer of title to the city to an easement in 
said land, and such title was properly allowed to be as- 
serted under a general denial. Velson v. Brodhack, 44 
Mo. 596; /7ill v. Bailey, 76 Mo. 454. (2) The action is 
not for the recovery of real estate, but for damages for 
trespass upon real estate and was barred by the five 
years statute of limitations pleaded in the answer. R. 
S., 1879, secs. 3228, 3230. The measure of damages for 
the trespass could only have been the value of the land 
taken and when the damages thus recovered were paid 
by the city such payment would have ipso facto vested 
the title to the land in the city. Soulard v. St. Louis, 
36 Mo. 546; Jamison v. Springfield, 53 Mo. 224. The 
right of plaintiff to sue for the value of the land taken 
accrued the moment it was taken which was 
eight years before the suit was commenced. Wood 
on Lim., pp. 383, 384; TZ'apley v. McPike, 50 Mo. 
589; Rogers v. Browne, 61 Mo. 187; Hill v. Mayor, 46 
Pa. St. 15, 21. (8) The damages shown are too remote 
to be recoverable. Jamison v. Springfield, 53 Mo. 224; 
Mueller v. Ry., 31 Mo. 262; Caldwell v. Hvans, 85 Il. 
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170; Phillips v. Dickerson, 85 Til. 11; Bosh v. Ry., 44 
Ia. 402; Saunders v. Brosius, 52 Mo. 50. (4) While 
the public have no legal right to take private property, 
without making just compensation, yet, by consent of 
the owner, even though that consent be oral or merely 
implied, it may take his real property without making 
any compensation. Haskell v. New Bedford, 108 Mass. 
208; to same effect is Kanaga v. Ry. Co., 76 Mo. 207. 


Ewine, C.—This is a suit for trespass on real estate 
commenced the 29th of March, 1879. The petition 
alleges the ownership of certain lots in the City of Kan- 
sas to be in plaintiff. That in 1869 the defendant, with- 
out leave and wrongfully, entered thereon and caused to 
be built a sewer. That afterwards plaintiff built a house 
on his said lot and by reason of the sewer it cost him 
$900 more to make his foundation than it would if there 
had been no sewer there, whereby he is damaged, ete. 

The answer, amongst other things, pleaded the 
statute of limitations. Upon the trial the plaintiff of- 
fered evidence tending to show that the allegations of 
the petition were true. The defendant demurred to the 
evidence which was sustained, and plaintiff appealed to 
this court. The only question in the case, made by the 
motion for a new trial, is the action of the circuit court 
in sustaining the demurrer to the evidence. 

I. This is an action for trespass to real estate, 
which by statute must be commenced within five years 
after the cause of action shall have accrued. Secs. 
3228, 3230, R. 8. 1879. The evidence and pleadings tend 
to prove that the wrongful entry and trespass was some 
time in the year 1869, and the petition was filed March 
29, 1879. Hence the suit is barred by the statute, unless 
there is something in the case which takes it without its 
operation. It is insisted by the appellant that ‘* every 
continuance of the trespass is a fresh trespass,’ and for 
which the plaintiff may sue. That this being true the 
plaintiff’s cause of action oniy arises from the date of his 
injuries, and is not barred by the statute of limitations. 
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This is a correct position in relation to such trespasses 
as are continuing; but when the trespass is permanent 
and original; where the damage is complete by the orig- 
inal act of trespass, the statute begins to run from that 
time. In the case at bar the wrongful entry was the 
time from which the defendant was liable for damage to 
plaintiff. Plaintiff could then have commenced his 
action for injury. The wrongful entry and building the 
sewer across plaintiff’s lots was the whole cause of 
the damage, complete and entire at that time, and for 
which full compensation could have been readily esti- 
mated for the whole wrong. Soulard v. St. Louis, 36 
Mo. 546; Wood on Lim., p. 371, sec. 180; Powers »v. 
Council Bluffs, 45 lowa 652; Troy ». Cheshire Ry. Co., 
3 Foster (N. H.) 83. In 45 Iowa, supra, the court say : 
‘Whenever the nuisance is of such a character, that its 
continuance is necessarily an injury, and when it is of a 
permanent character that will continue without change 
from any cause but human labor there the damage is an 
original damage and may be at once fully compensated.” 
K. P. Ry., ». Mihlman, 17 Kan. 224. 

But there is another principle,as I understand, which 
conflicts with the appellant’s position, and bars his right 
of recovery. While each continuance of a nuisance or a 
trespass is considered a new ground for cause of action 
and recovery, notwithstanding the statute may have 
barred an action for former injuries from the same nuis- 
ance, yet this proposition is only true, when the action 
shall be commenced before the party committing the 
trespass or maintaining the nuisance, has acquired a 
prescriptive right to do so, by the lapse of such period 
as bars an entry, upon lands held by another. In this 
case the evidence tends to prove that this sewer was built 
as early as 1865, a period of thirteen years before the 
commencement of this suit. Wood on Lim., p. 376, 
sec. 181., Marr v. Gilliam, 1 Cold. (Tenn.) 488; Sibley . 
». Ellis, 11 Gray (Mass.) 417. So that if by lapse of time 
the defendant acquired the right to maintain its sewer 
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across the plaintiff’s lots before the suit was commenced, 
then the plaintiff has no cause of action. ‘The pres- 
cription begins to run from the time when a legal right 
is actually invaded by the nuisances, so that the law will 
imply damage therefrom, and must continue for the 
period requisite under the statute for acquiring a title to 
land by adverse. enjoyment.’’? Wood on Limitations, 





sec. 182. If these positions be true the court below did - 


not err; and as that disposes of the case it is useless to 
examine the other questions presented. 
The judgment is affirmed. All concur. 





MEYER V. BROADWELL, Appellant. 


1. Practice: PUBLICATION: JURISDICTION: WAIVER. Where de- 
fendants are notified by publication of the commencement of suit, 
appear, file an answer and procure a continuance, they cannot, at a 
subsequent term, by amended answer, make the defence that they 
were residents of the state at the commencement of the suit and 
not being served with personal process the court acquired no juris- 
diction over them. The irregularity of process, if any, was waived 
by their appearance and pleadings. 


2. Husband and Wife: MECHANIC’S LIEN: RECOVERY AGAINST 
HUSBAND. A mechanic’s lien cannot be enforced for materials 
furnished and work done for the husband on the property of the 
wife and with which the latter had nothing todo. But a recovery 
may be had against the husband as the work was done for him and 
he was liable therefor. 


8. Pleading: conrract. Where a special written agreement is re- — 
lied on as a defence it should be pleaded with the breaches thereof 
so that an intelligent issue may be raised. 

4. Practice: CONTRACT: ACCEPTANCE. Where the evidence is con- 
flicting as to whether a written proposal was accepted and work 
done under it, it is a question of fact to be determined by the triers 
thereof, and cannot be disposed of by demurrer. 


Appeal from Jackson Special Law and Equity Court.— 
Hon. R. E. Cowan, Judge. 


AFFIRMED. 
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Frank Titus for appellant. 


(1) Defendants’ plea to the jurisdiction should not 
have been stricken out, and plaintiff’s demurrer thereto 
was improperly sustained. Plaintiff alleged in his peti- 
tion, as a material allegation, that defendants were non- 
. residents of the state. Defendants’ first answer denied 
the truth of each allegation in the petition, and the 
omission of defendants to set forth such denial in so 
many words was not an admission of the propriety or 
regularity of the process, or a waiver on their part of any 
objection thereto which estopped them from setting up 
the same more fully in their answer of October 2d, 1878. 
If the defendants were residents of the state then, as 
that was the only fact on which plaintiff based his right 
to non-personal process, it was an issuable fact to deter- 
mine the jurisdiction of the court over the persons of 
defendants. (2) Defendants’ instruction No. 1 should 
have been given. Plaintifi’s evidence not only proves a 
different contract from that pleaded by him, but shows a 
state of facts upon which he would be precluded from a 
recovery on assumpsit even under proper pleadings. 
Groves v. Railroad, 57 Mo. 306; Budd v. Zoller, 52 Mo. 
242; Stollings v. Sappington, 8 Mo. 118; Chambers v. 
King, 8 Mo. 517; Yeats v. Ballentine, 56 Mo. 530; Wil- 
liams v. Porter, 51 Mo. 441; Kling v. Ry. Construction 
Co., 7 Mo. App.; Carroll v. Craine, 9 Ill. (4 Gil.) 563; 
Linn . O’ Hara, 2 E. D. Smith 569; Hyerman v. 
Mount Sinai Association, 61 Mo. 489; Harp v. Tyler, 73 
Mo. 617. The tenth instruction should have been given. 
The evidence shows clearly the defendants were citizens 
of this state, residing at Fulton. The validity of the 
process and consequent personal jurisdiction over them 
rested upon proof of the fact of non-residence. This 
matter was not waived by defendants. The judgment 
complained of is a personal one against appellant. That 
in an action when process is had by publication, in me- 
chanic’s lien cases it is error to render a personal judg- 
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ment against defendant if lien fails ; See Hartman >. 
Sharp, 51 Mo. 30; Grant v. Vandercook, 57 Barb. 165; 
Glacius v. Black, 67 N. Y. 563; Glacius v. Black, 50 N. 
Y. 145; 19 Albany Law Journal, 115. 


R. W. Quarles for respondent. 


BLaAck, J.—1. This was an action to enforce a me- 
chanic’s lien for work done and materials furnished in the 
construction of a stone foundation wall upon the property 
of the wife of defendant. The appellant and his wife were 
made parties to this suit and were notified by publica- 
tion only. They appeared and filed an answer ; subse- 
quently they procured a continuance of the cause, and 
at a later term filed an amended answer in which, for the 
first time, as a second defence, they alleged that they 
were residents of the state at the commencement of the 
suit, and, not having been served with personal process, 
the court had acquired no jurisdiction over them. The 
appearance to the suit and the pleadings thus made 
waived the irregularity of the process, if any there was, 
and they subjected themselves to the jurisdiction of the 
court, and this portion of the amended answer was 
properly stricken out. 

2.( The petition counts for the value of the work 
and materials. The answer was a general denial, except 
as to some items of alleged credit given by the plaintiff ; 
and a counter-claim for materials belonging to defend- 
ant, alleged to have been converted by the plaintiff to 
his own use. The evidence showed that the work was 
done at the instance of the appellant for himself, and 
that the wife had nothing to do with it. The court found 
for the defendants, as to the lien, but gave judgment 
against the appellant for the balance found due the 
plaintiff. The fact that the work was done on the prop- 
erty of the wife and no lien was or could be enforced 
therefor, did not prevent a recovery against him. The 
work was done for him and he was liable therefor. 
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3. At the close of the evidence defendants, among 
other instructions, asked the court to give one in the 
nature of a demurrer to the evidence which was refused. 
This, it is contended, should have been given because 
there was evidence tending to show that the work was 
done under a written proposal of plaintiff to do the same 
at specified prices, and that the work had not been com- 
pleted, but was abandoned by plaintiff. On the other 
hand there was some evidence that plaintiff quit the 
work before completion because of defendant’s failure to 
pay for the work done as agreed. If the defendant re- 
lied upon any such special agreement he should have 
pleaded it and the breaches so that an intelligent issue 
would have been raised.) Whether the proposal was ac- 
cepted, and the work done thereunder, were questions of 
fact to be determined by the trial court, a jury having been 
waived, and cannot be properly disposed of on such a 
demurrer. Besides this, there were items sued for not 
embraced in the proposal, and the defendant's liability 
for these could not be determined on such a demurrer. 
The other instructions refused relate mostly to the me- 
chanic’s lien and need not be considered. Affirmed. All 
concur. 





Batu v. Toe Wapasn, St. Louis & Pactrico RAILway 
Company, Appellant. 


1. Negligence: COMMON CARRIER. A common carrier may limit his 
common law liability by special contract, but cannot exempt himself 
from the consequences of his own negligence. 


2. Common Carrier: DELAY IN TRANSPORTATION. Plaintiff brought 
suit against defendant, a common carrier, for damages arising from 
its delay in the transportation of hogs, whereby the latter died from 
heat. The evidence showed that the delay occurred, that it was ap- 
parently unnecessary, that the weather was excessively warm, that 
the attention of the train men was more than once called to the suf- 
fering condition of the hogs, and the defendant failed at the trial to 
account for the delay. Held that the supreme court could not say 
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there was no evidence of negligence on defendant's part and that 
the finding for plaintiff thereon should be affirmed. 


3. The Judgment in this case held not erroneous because of any 
error as to measure of plaintiff’s damages. 


Appeal from Carroll Circuit Court.—Hon. J. M. Davis, 
Judge. 


AFFIRMED. 


George S. Grover and H. 8. Priest for appellant. 


(1) The contract being lawful, and under it the com- 
mon law liability of defendant being limited, the burden 
of proof was upon plaintiff to establish negligence on 
the part of defendant. Rice v. K. P. Ry., 63 Mo. 314; 
Clark v. St. L., K. C. & N. Ry., 64 Mo. 440; Sturgeon v. 
Same, 65 Mo. 569; Ozley v. Same, 65 Mo. 629; Dawson 
v. Same, 76 Mo. 514; BR. RB. v. Cleary, 77 Mo. 634; Cra- 
gin v. N.C. R. R., 51 N. Y. 61; Penn v. B. & E.R. R., 
49 N. Y. 204; 2. C1 & L. R. R. v. Hedger, 9 Bush. 645 ; 
Squire, et al., v. NN. Y. C. R. R., 98 Mass. 239; A. BR. Co. 
v. Brown, Reporter, Sept. 3d, 1884, p. 319; AR. BR. 2a. 
Spears, 66 Ga. 485. No negligence on defendant’s part 
was shown, and therefore, plaintiff was not entitled to 
recover. There was no evidence to support the finding 
of the court. Sturgeon v. R. R., supra; Bankard vo. B. 
& O. R. R., 34 Md. 197; Z.,C. &é L. R. R. v. Hedger, 
supra; Lawson on Carriers, sec. 248. (2) Under the con- 
tract the damages were limited to the sum expended by 
plaintiff in purchase of food and water. It was, there- 
fore, error for the court to render judgment in favor of 
the plaintiff for the full value of the animals. S. & J. 
Ala. R. R. v. Heinlein, 52 Ala. 606; Squirev. N. ¥. C. 
R. R., supra; Graves v. R. R., 17 Reporter 623; Law- 
son on Carriers, sec. 20; Hart v. R. R., 7 Fed. Rep. 630 ; 
Harvey v. R. R., 74 Mo. 546. 


Eads & Graham and Hale & Sons for respondent. 
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(1) The fact of delay in the transportation of the 
hogs being established, the law, in the absence of any 
reason therefor on the part of the defendant, will impute 
it to its negligence. Aelchum v. Express Co., 52 Mo. 390; 
Levering v. Union etc. Co., 42 Mo. 88; Reed v. R. R., 60 
Mo. 206; Shriver v. R. R., 31 Amer. Dec. 353 ; 2 Greenleaf 
Ev. sec. 219. (2) Where there is, as in this case, a special 
contract—and a loss admitted—it devolves upon the 
defendant to show not only that the cause of the loss was 
within the exceptions in the contract, but also that there 
was no negligence upon the part of the defendant. Stee7 
and Burgiss v. Townsend, 37 Ala. 247; 2 Greenleaf, sec- 
tions 219, 222; Whiteside v. Russell, 42 Mo. 88; 8 Watts 
& Sergeant, p. 44; 3 Parson’s Contracts, pages 692, 693, 
694 and 695; Caldwell v. New Jersey Steamboat Co., 47 
N. Y. 282; Burnell v. N. Y. Central R. R. Co., 45 
N. Y. 185. (3) The doctrine that a common carrier 
cannot exempt himself from losses occasioned by a neg- 
lect of that degree of care which the law casts upon him 
in his character of carrier is well established. Levering 
v. Union Transportation Co., 42 Mo. 88; Wolff v. the 
American Eapress Co., 43 Mo. 421; Steele & Burgiss v. 
Townsend, 37 Ala. 247; Hill v. Sturgeon & Rawlings, 
28 Mo. 323; Davidson v. Graham, 2 Ohio St. 131; Gra- 
ham & Co. v. Davis & Co. 4 Ohio St. 362: Michael v. N. 
Y. Central R. R. Co., 30 N. Y. 564; School District >. 
Boston, Hartford & Erie R. R. Co., 102 Mass. 552; 
Pennsylvania R. R. Co. v. Butler, 57 Pa. 335. 


EwrneG, C.—This suit was based upon a petition the 
material averments of which are as follows: First. That 
defendant was a corporation created under the laws of 
Missouri. Second. That defendant is a common carrier, 
and as such common carrier, on the 3d day of March, 
1880, received of plaintiff, to be transported from South 
Carrollton, one car load of hogs to Metcalf, Moore & 
Company, consignees, National Stock Yards, East St. 
Louis, Illinois. Third. That in consideration that said 











OCTOBER TERM, 1884. 577 


Ball v. The W., St. L. & P. Ry. Co. 











car load of hogs was to be by defendant, safely, carefully, 
and as speedily as possible, transported to the point afore- 
said, plaintiff then and there paid to defendant the sum 
of $45.00 per car. Fourth. That defendant failed to 
transport and deliver said car load of hogs, safely, care- 
fully, and with as great dispatch as possible, pursuant to 
the terms of said agreement; but, on the contrary, said 
hogs were negligently and carelessly delayed at the city 
of St. Louis, Missouri, for the space of three hours by 
defendant, and the weather being extremely warm, said 
hogs, to the number of fourteen, averaging in weight 290 
pounds, and in all 4,060 pounds, and worth in the market 
at that time $4.35 per hundred, were overcome by heat, 
suffocated and died. Fifth. That plaintiff realized from 
the sale of said dead hogs the sum of $57.30. Sizth. 
That plaintiff, in consequence of the carelessness, negli- 
gence and delay of defendant, as aforesaid, was and is 
damaged in the sum of $176.61, less the sum of $57.30, 
so obtained for the hogs, to-wit: the sum of $119.31, for 
which amount he asks judgment, with six per cent. inter- 
est thereon from the 4th of March, 1881. 

The answer of defendant was as follows: For fur- 
ther answer defendant avers, that on the 3d of March, 
1880, it entered into a special contract in writing, with 
plaintiff, which contract was then and there duly exe- 
cuted by the parties thereto, in the words and figures 
following, to-wit: 

This agreement, made the 3d day of March, 1880, 
between the Wabash, St. Louis & Pacific Railway Com- 
pany, party of the first part, and David Ball, witnesseth : 
That the party of the first part will, in consideration 
of the agreements herein contained, forward for the party 
of the second part, the following freight, to-wit: 45 cat- 
tle, 55 hogs, from Carrollton to East St. Louis, at the rate 
of $43.00 per car, which is a reduced rate, expressly 
agreed upon by the parties hereto, and in consideration 
of which rate the party of the second part stipulates and 
agrees, as follows: 

VoL. 88—37 
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—_——. 


1. The party of the second part agrees to take care 
of said freight while the same is being transported, and 
load and unload the same at his or their own risk and 


expense. 
* * * * * * 
* * * * * * 


4. It is agreed that the party of the first part shall 
not be responsible for any damage or injury sustained by 
any live stock from suffocation, while in said cars, or 
from any injury caused by overloading cars, or from 
fright of animals, or from the crowding of one upon or 
against the other. . 

5. It is agreed that the party of the first part shall 
not be responsible for any delay caused by storm, fire, 
failure of machinery or cars, or from obstruction of track 
from any cause, or for any injury caused by fire from any 
cause whatever. 

6. The party of the second part, in consideration of 
the rate named in this contract, further agrees to water 
and feed said stock at his own or their risk and expense, 
while the same is in the cars of said first party, and in 
the event of any unusual delay or detention of said live 
stock, while on said trip, from any cause whatever, the 
party of the second part agrees to accept as full compen- 
sation for all loss or damage sustained in consequence of 
such delay, the amount actually expended by him, or 
them, in the purchase of food and water for the stock 
aforesaid. 

7. Defendant says that in consideration of the cov- 
enants therein contained, it was expressly agreed in said 
special contract that it should not be responsible for any 
damage or injury sustained by said live stock by suffoca- 
tion while in said cars, or for any injury caused by over- 
loading cars, or from fright of animals, or from the 
crowding of one upon or against the other. 

8. Defendant says that in consideration of the cov- 
enants therein contained, it was expressly agreed in said 
special contract that said plaintiff should water and feed 
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said live stock at his own risk and expense, while the 
same was being transported over the railroad of defend- 
ant, and that in event of any unusual delay or detention 
of said live stock while on said trip, from any cause 
whatever, said plaintiff should accept as full compensa- 
tion for all loss or damage sustained in consequence of 
such delay, the amount actually expended by him in the 
purchase of food and water for the stock aforesaid. 

9. Defendant says, that in consideration of the cov- 
enants therein contained, it was expressly agreed in said 
special contract that plaintiff should take care of said 
live stock while the same was being transported. 

There were other conditions in the special contract, 
and other allegations in the answer, but they are not 
deemed material in the determination of the case and are, 
therefore, not set forth here. An appropriate reply was 
filed in which it was charged that the loss of the hogs 
‘‘was caused by the negligence and carelessness of the 
defendant.’’ Upon this state of pleadings the plaintiff 
offered evidence tending to prove the shipment and value 
of the hogs ; their arrival at St. Louis Union Depot with- 
out unnecessary delay ; the extreme heat of the weather ; 
that they were delayed between two and three hours at 
the depot. in St. Louis, surrounded by other cars and 
steam, etc., that cut off the air from them ; that plaintiff 
several times notified defendant’s train men whilst at the 
Union Depot, that his hogs were suffering, and they re- 
peatedly answered that they would start in a few minutes ; 
that on arrival at their destination at East St. Louis 
fourteen hogs were found to be dead; and that he sold 
the dead hogs at $1.50 and the live ones at $4.35 per hun- 
dred. Then there was evidence tending to prove notice 
and demand, etc. The defendant offered no evidence. 
The plaintiff asked no instructions. The defendant asked 
two instructions in the first of which, amongst other 
things, was that, if the court sitting as a jury shall find 
a written contract was entered into between plaintiff and 
defendant, whereby it was agreed that in the event of any 
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unusual delay or detention of the hogs while being trans- 
ported, from any cause whatever, the plaintiff was to 
accept in full compensation for all loss by reason of such 
detention, the amount actually expended by him in the 
purchase of food and water for said hogs, then the bur- 
den of proof is upon plaintiff to show that the death of 
the hogs was occasioned by the negligence of the defend- 
ant; and unless he has so shown, the verdict must be for 
the defendant. 

This instruction was given, as was, also, the second, 
which was solely upon the burden of proof as to negli- 
gence, and similar in that respect to the first, which fixed 
that burden on the plaintiff. There was a verdict and 
judgment for the plaintiff em which the defendant ap- 
peals to this court. 

I. It has been well settled in this state and else- 
where that a common carrier may limit his common law 
liability by a special contract, but cannot exempt himself 
from the consequences of his own negligence. Levering 
». Union Trans. & Ins. Co. 42 Mo. 88, and authorities 
there cited ; also, Oxley v. St. L., K.C. & N. Ry., 65 Mo. 
629; Clark v. St. L., K. C. & NV. Ry., 64 Mo. 440; Stur- 
geon ®. St. L., K. C. & N. Ry., 65 Mo. 569. The court 
below gave the instruction asked by the defendant con- 
taining a correct exposition of this principle, and upon 
hearing the evidence found for the plaintiff. Itis insisted 
that there was no evidence of negligence on the part of 
the defendant, and that, therefore, the finding was not 
justified under the evidence and instructions. The law 
was laid down properly as asked by the defendant, and 
the court below having come to a conclusion upon the ev- 
idence we cannot interfere, unless there was no evidence 
whatever of negligence. We will not say there was no 
evidence tending to prove negligence, when it is shown 
that delay occurred which apparently was unnecessary ; 
when the weather was excessively hot; when the atten- 
tion of the train men was called more than once to the 
suffering condition of the hogs ; and especially when the 
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defendant was at liberty to show the reason for delay if 
any existed. 

II. The next point insisted on by the appellant is 
the measure of damages, or rather the amount of the 
finding. The evidence showed that the dead hogs sold 
for $1.50 per hundred, and those not dead for $4.35. The 
finding of the court was the value at $4.35 per hundred 
after deducting the value at $1.50. The appellant insists 
that the amount of the finding must be limited by the 
sixth clause of the special contract above set out to-wit: 
“The amount actually expended by him or them, in the 
purchase of food and water.’”?’ Any damage that might 
have accrued to the plaintiff’s stock, on account of any 
circumstances, or on account of acts of the defendant, 
not the result of negligence on its part, would be limited 
by the special contract. In other words, the sixth article 
or clause of the special contract above quoted, limited 
the recovery of damages sustained by the plaintiff, to the 
‘‘amount actually expended for food and water,’ unless 
such damage was caused by the negligence of the defend- 
ant. But the court having the evidence before it, upon 
the question of negligence, without the proof of which 
the plaintiff could not recover; and having found neces- 
sarily that the damage was caused by the negligence of 
the defendant, this court cannot undertake to say that 
finding was erroneous. The judgment below must be af- 
firmed. All concur. Hough, C. J., absent. 











SENSENDERFER, Appellant, v. Kemp, et. al. 


1. Land: EQUITABLE TITLE. Where one intended to and did locate 
certain government land and received a duplicate certificate of 
entry and went into possession, he will be held to have the equitable 
title, although in his original application the land was misdescribed. 


2. Equity: LAND AND LAND TITLES. Where the legal title to land 
has passed from the United States to one but it ought to go to 
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another, a court of equity will declare the holder of the legal title 
a trustee and compel a conveyance tothe partv having the para- 
mount equity. 


8. Legal Title: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
knowledge of such equitable title, the former has the superior 
equity and the latter will be held to hold such legal title in trust for 
him, and under the statute of this state may be divested of such 
legal title without a conveyance. 


4. Constructive Notice: DEEDS. One is not charged with con- 
structive notice of deeds of record when he does not claim by or 
through them. 


5. Actual Notice: ADVERSE CLAIM. Notice of an adverse claim of 
title to land is actual when the purchaser either knows of its exis- 
tence, or is conscious of having the means of knowledge, although 
he may not use them. 


6. The Judgment not reversed under the circumstances of this case 
because of defect of parties. 


Appeal from Pettis Cirewit Court.—Hon. J. P. 
STROTHER, Judge. 


AFFIRMED. 
E. J. Smith and W. 8S. Shirk for appellant. 


(1) If there was a mistake on the part of W. 
R. Kemp or the officers of land office whereby 
Kemp entered land in section 25 instead of sec- 
tion 24, it should have been corrected by the secretary 
of the interior under the laws of the United States. 
U. S. R. 8., sees. 2369, 2370 ef seg.; and the state court 
had no jurisdiction to grant the relief asked in the case. 
Smelting v. Kemp, 104 U.S. 636; Quinby v. Conlan, 
104 U. 8. 420; Sheply v. Cowan, 91 U. 8. 330; Johnson 
v. Townsley, 13 Wall. 72; Moore v. Robbins, 96 U. 8. 
530. A patent to land by the United States can be 
vacated for mistake or fraud only by the United States. 
Cases cited, supra. (2) But evenif the trial court, as a 
court of equity, had jurisdiction, the facts in evidence 
do not entitle defendants to the relief asked. If there 
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was any mistake it was the mistake and fault of Wm. R. 
Kemp for the error is in his application and the defend- 
ants must suffer from it and not the plaintiffs. Widdi- 
combe v. Mercer, 72 Mo. 588; Sensenderfer v. Neale, 66 
Mo. 669. (3) Kemp’s title to the land in section 25 was 
perfect, even without the delivery of the patent to him 
orany one. U. S. v. Schurz, 102 U. 8. 378. (4) That 
plaintiff is only bound to take notice of the record of 
deeds from somebody under whom he holds, or in the 
same chain with himself, and consequently he was not 
affected with notice by the record of the deeds relied on 
by defendants, is shown by these authorities. Maule v. 
Rider, 59 Pa. St. 167; Lasey v. Simpson, 3 Stock. (N. 
J.) Ch. 246; Stuyvesant v. Hall, 2 Barb. Ch. R. 151; 
Keller v. Nutz, 5 8S. R. 246; Tilton v. Hunter, 24 Me. 
29; Leybe v. Wolf, 10 Ohio 83; Lightner v. Mooney, 10 
Watts 407; Bates v. Norcross, 14 Pick, 224; Hmburry 
v. Connor, 2 Sandf. 8. C. Rep. 98; See also Whittington 
». Doe, 9 Ga. 23. In Crockett v. McGuire, 10 Mo. 34, it 
is ruled that the recording of a deed is only notice to 
after-purchasers from the same grantor. The same is 
again ruled in McCamant v. Patterson, 39 Mo. 100. It 
follows that the patents to Greer and Payne and the 
deeds under which defendants claim, were improperly 
admitted in evidence. (5) The limitation act of 1874 
(Laws of Mo. 1874, p. 118) does not apply to the facts of 
this case. (6) A new trial should have been granted 
because of newly discovered evidence. Kochler v. Bart- 
lett, 16 Cen. Law Jour. 398. (7) The motion in arrest of 
judgment should have been sustained ; it was error to 
give judgment in favor of one of the heirs of Kemp not 
a party to the action. Besides there is no offer anywhere 
to refund plaintiff the money he paid the United States 
for the land. 


Philips & Jackson for respondents. 


(1) W. R. Kemp entered the land in controversy in 
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1848 and he and his assignees have ever since exercised 
ownership over it and plaintiff cannot maintain this 
action. It was and is barred by the act of February 27, 
1874. (Laws of Mo. 1874, p. 118). Plaintiff’s patent 
issued in 1871 and this suit was not brought till 1879 and 
plaintiff’s attempt to evade this conclusion by invoking 
certain other suits is unavailing. Nor was it competent 
for the legislature, in 1879, to revive a cause of action, 
dead, by making section 19 of the old statute, applicable, 
for the first time, to the case. This is well settled law. 
Cooley Con. Lim. 365, side paging; Smith v. Packard, 
12 Wis. 371; Hamell v. Hamell, 15 Wis. 55; McKinney 
v. Springer, 8 Blackf. 506; Wright v. Oakley, 4 Met. 
400-409; Woort v. Winnick, 3 N. H. 473, 482. (2) The 
proof is conclusive that the United States land officers 
issued Kemp a certificate for the land in section 24. Such 
certificate was the conclusion of the contract of purchase 
and was sufficient to sustain an ejectment. Wicker- 
sham v. Woolbeck, 57 Mo. 61; Carrol v. Safford, 3 How. 
460. (3) The evidence fully sustains the decree. Sen- 
senderfer, as shown by the evidence, was an adventurer 
and was conscious of means of information showing that 
the land was occupied by an adverse claimant. One 
cannot shut his eyes to the truth and be protected as an 
innocent purchaser. Rhodes v. Outcalt, 40 Mo. 370; 
Stephenson v. Smith, 7 Mo. 616. Kemp was in posses- 
sion which was constructive notice to plaintiff of the 
nature and facts of Kemp’s claim. Buck v. Halloway, 2 
J. J. Marsh 180; 4 Cen. L. J. 128, 4; Bartlett v. Glass- 
cock, 4 Mo. 62; Laudes v. Brant, 10 How. (U. 8.) 375; 
Roberts v. Mosely, 64 Mo. 507. (4) The answer con- 
verted the proceeding into an equitable one. Hodges »v. 
Black, 76 Mo. 537, and the instructions need not be dis- 
cussed. (5) The fact that one of the minor heirs of W. 
T. Kemp was not a party to the suit was plaintiff’s fault 
and does not warrant a reversal. Being beaten on the 
merits defendant now seeks to escape from the decree on 
the ground that he failed to make one of the heirs a 
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party. (6) The alleged newly discovered evidence was 
insufficient to authorize a new trial. No sort of diligence 
was shown to have Rector as a witness. 


Brack, J.—This was an action of ejectment for the 
west half of the northwest quarter of section 24, town- 
ship 47, range 21, in Pettis county. The defendants are 
the widow and heirs of William T. Kemp, and their 
tenants. The Kemps set up an equitable defense, and 
prayed for affirmative relief, which was granted divesting 
the plaintiff of his title and investing the same in these 
defendants, from which decree plaintiff appealed. 

William R. Kemp, claiming to own this property 
and being in possession, made a deed of trust on the 
same, under which it was sold in 1853, to William Kemp, 
and by him conveyed to Cummings in 1868, and by the 
latter conveyed to William T. Kemp in January, 1869. 
These parties all had possession during their alleged 
ownership. The material issues tendered by the answer 
are, that William R. Kemp, entered, at the local land 
office at Clinton, these 80 acres in sections 24 and two forty 
acre tracts, one in section 14 and the other in section 23, 
all in the same township and range; that he received a 
certificate of such locations, which is lost; that the offi- 
cers at Washington issued a patent to him which by mis- 
take described the 80 acre subdivision as in section 25, 
instead of section 24; and that plaintiff with full notice 
of all this and in fraud of the defendants procured a 
patent for the lands sued for. 

The plaintiff’s title is a patent from the United States 
to him, dated April 20, 1871, upon an entry made with a 
Jand warrant at the local office at Boonville on December 
28, 1870. The original application made by William R. 
Kemp, at the local office at Clinton and from that office 
transmitted to the office at Washington, bears date June 
13, 1848, and describes the land as being in sections 14, 
23 and 25, the 80 acres in the latter. It is in the hand- 
writing of the register of the local office, Watson, and 
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was doubtless signed by Kemp, and with it was trans- 
mitted a military bounty land warrant calling for 160 
acres issued under the act of February 11, 1847. The 
records at the local office at Boonville did not show that 
the eighty acres in section 24, the land here in dispute, had 
been disposed of otherwise than might be gathered from 
certain entries on the tract book, hereafter referred to. 
To prove the location by Kemp to have been made on the 
eighty acres in section 24 and not in section 25, the defend- 
ants show that one Greer entered the north half of the 
eighty acres in section 25, on the 16th of January, 1854, and 
a patent issued to him therefor, dated July 15, 1854, and 
that the south half was entered by one Payne November 
29, 1853, and a patent issued to him, dated May 1, 1854. 
Both of these entries were made at the Clinton office. 
The business of that office appears to have been trans- 
ferred to the Warsaw office. 

It also appears that the register of the latter office, 
M. L. Means, on July 1, 1858, made out and certified a 
map of all the lands in Pettis county, with the names of 
the original purchasers endorsed on each sectional sub- 
division, from which the land in question appears as 
having been sold to William R. Kemp. It does not 
appear that the patent issued to Kemp was ever deliv- 
ered to him, and the mistake was first discovered by the 
Kemps in 1871, when William T. Kemp called for an 
exemplification, and after plaintiff procured his patent. 
The land as described in sections 14, 23 and 24 would all 
lie in one body, but would not lieina body if the eighty 
acres were located in section 25. The books and records of 
the local office at Warsaw were all destroyed by fire in 
1861, and the business of that office was transferred to 
the Boonville office in 1863. The tract book at the latter 
office was compiled and made up at Washington, after 
the books at the local office had been destroyed from re- 
ports from the Warsaw office. It is therefore clear that 
the eighty acre tract in section 25 was not regarded as having 
been sold to Kemp by the office at Clinton, for Greer and 
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Payne were allowed to and did enter it after Kemp had 
made his location. The same may be said of the office 
at Washington when the patents were issued to them. 

At a still later date in 1858, it would seem from the 
plat furnished Pettis county, the land in section 24, ap- 
peared upon the tract book at Warsaw, as sold to Kemp. 
Besides this, Kemp’s warrant was issued under the act 
of February 11, 1847, which required the land upon 
which the same should be located to be “‘ina body.”? This 
provision of the law must have been disregarded by the 
officers if Kemp located his warrant upon the eighty acres 
in section 25, which is not tobe assumed. In addition to 
all this, Mr. Thompson, a surveyor, testifies that he sur- 
veyed the land for William R. Kemp in the spring of 
1849, when some question arose as to what land he had 
entered ; that Kemp then produced his certificate which 
showed that he had located his warrant upon the lands 
in sections 14, 23 and 24, and which the witness then sur- 
veyed for him from the description contained therein. 
William R. Kemp knew of the entry by Payne and 
Greer, and induced them, at least one of them to locate the 
eighty in section 25. William R. Kemp had possession of 
the 160 acres as a whole up to the time he left for Oregon, 
which was in 1851 or 1852. He died on the road. 

The conclusion is irresistible that Kemp intended to 
and did locate the land in question, that the books so 
showed and it was so understood at the local office and 
that his duplicate so stated, though there was a mis- 
description in the application. He acquired the equitable 
title to this land. The authorities cited by the plaintiff, 
to show that the courts cannot go behind his patent and 
adjust the rights of the parties, have no application to 
this case. When the legal title has passed from the 
United States to one party, and it ought to go to another, 
it is competent for the courts to declare the holder of 
such legal title a trustee, and to compel a conveyance to 
the party who has the paramount equity. Garland ». 
Wynn, 20 How. 6; Lindsey v. Hawes, 2 Black. 554; 
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Johnson v. Towsley, 13 Wall. 72; Widdicombe v. Chil- 
ders (opinion of this court filed February 4, 1884). The 
prior right to this land is, as we have seen, shown to be in 
these defendants, and their right to the land in equity 
and conscience cannot be denied. If the plaintiff entered 
this land and acquired the legal title with knowledge of 
this equitable title, then, as between him and the defend- 
ants, their equity is superior, and he must be held to hold 
the legal title in trust for the defendants, and under the 
statute of this state may be divested of that legal title 
without a conveyance. William T. Kemp went upon this 
land under his purchase in 1869, built a house on it in 
that year of considerable value, and liyed on it until 
October, 1873, when the house was destroyed by fire. He 
died in 1874. There is much evidence in the case which 
tends to show that plaintiff and one Widdicombe, from 
whom plaintiff got the warrant with which the entry was 
made and on the same day, were operating in concert, 
and that through an agent they had made inquiry and 
were informed that this land had been entered by Wil- 
liam R. Kemp, and was then owned by William T. Kemp 
who resided on it, and that this information was received 
before the entry was made by the plaintiff. The circuit 
court found that the plaintiff had such knowledge and 
information and we are satisfied the finding was correct. 

But aside from this, the testimony shows that in the 
fall of 1870 the plaintiff went to Boonville and there en- 
gaged in hunting up ‘‘mistakes’’ at the land office with a 
view of making a profittherefrom. Witnesses report him 
to have said that he did not want vacant or unimproved 
land but that he wanted improved land owned by ‘‘rich 
men.’ He knew that there were many mistakes in these 
books at Boonville. He saw thatthe eighty acres in sec- 
tion 25 appeared to have been entered both by Kemp and 
Greer and Payne. This land was close to Boonville, and 
Pettis county was well settled. There was surely enough 
to put a prudent person upon inquiry. Notice ‘‘is actual 
when the purchaser either knows of the existence of the 
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adverse claim of title or is conscious of having the means 
of knowledge although he may not use them.’’ Speck v. 
Riggin, 40 Mo. 405. He is not to be charged with con- 
structive notice of the deeds of record, through which 
the defendants claim, for he does not claim by or through 
any of them. Under the circumstances of this case, 
however, and in the very nature of things, open to his 
view and actually known by him, he was called upon to 
make further inquiry as to whether this land was open 
to a fair sale or entry. This inquiry would have led him 
to a full knowledge of the true state of the title and he 
must be charged with such knowledge. Eck v. Hatcher, 
58 Mo. 235; 2 Pomeroy Eq. Jur., sec. 597. 

It appears that a minor heir of William T. Kemp 
was not made a defendant. Affirmative relief was 
prayed for in the answer and there was no suggestion 
made by any pleading that there was a want of proper 
parties. The cause was tried upon its merits without re- 
gard to such defect, though discovered on trial. The 
decree is such as not to prejudice the rights of the infant, 
and the cause will not be reversed because of this defect 
in parties. The showing made for new trial on the 
ground of newly discovered evidence is without merit. 
Judgment of the circuit court is affirmed. All concur. 





THE STATE Vv. MANN, Appellant. 


1. Uriminal Practice: CoNnTINUANCE. The action of the trial court, 
in overruling an application for a continuance, will not be reviewed 
in the Supreme Court, where it is not assigned as error in the motion 
for a new trial. 


CHANGE OF VENUE. The objection that the trial court 
transferred the cause on application by defendant for a change of 
venue to a county alleged in the application to be so prejudiced 
against him as to prevent him from having a proper trial there, 
comes too late for the first time in the appellate court. 








: GRAND JURY: WAIVER. The objection that the record does 
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not show that the grand jury as a body returned the indictment into 
court, if otherwise well taken, comes too late after verdict. 


4. Evidence: STATEMENT OF ABSENT WITNESS, CONTRADICTION OF. 
Where the defendant in a criminal case reads as the evidence of an 
absent witness the statement contained in the affidavit for continu- 
ance of what the evidence of the witness would be if present, the 
state may contradict his testimony or impeach the witness as if he 
were present. And the state may offer the witness himself to con- 
tradict such statement so read in evidence. 


5. Murder: EVIDENCE. Ona trial for murder it is not competent 
for the defendant to prove that a third person had malice against 
the deceased and had threatened to kill him. It would, however, 
be conipetent to show that such person did in fact kill the deceased. 


6. Jurors, Examination on Voir Dire: PEREMPTORY CHALLENGES. 
The trial court committed error in refusing tu permit defendant to 
inquire of the jurors on their voir dire if any of them belonged to 
an association having for its object the prosecution of crime or aid 
to courts and officers in enforcing the criminal laws. The inquiry 
should have been permitted in order to enable the accused to exer- 
cise judiciously his right of peremptory challenges. 

Jurors however on such examination on their voir dire are 

not bound to answer impertinent or irrelevant questions, or those to 

which an answer may tend to their disgrace, infamy or self-accusa- 
tion of crime. 





Appeal from Newton Circuit Court.—Hon. M. G. Mo- 
GREGOR, Judge. 


REVERSED. 
M. E. Benton for appellant. 


(1) The court should have sustained the motion to 
quash the indictment because not returned into court by 
the grand jury. R. S. sec. 1797. (2) The testimony of 
the witness, Stevens, should have been withdrawn on 
application therefor, it having been given on misinfor- 
mation, or if once admitted should have been held to be 
the testimony of said witness. R. S. sec. 1886. (3) 
The court erred in refusing instructions as asked by de- 
fendant. State v. Talbott, 73 Mo. 352; Wills’ Circum 
Ev. pp. 47 and 77; 1 Greenlf. Ev., p. 243. (4) The 
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trial court erred in refusing to permit the defendant's 
counsel to ask the jurors on their voir dire if they be- 
longed to any association for the prosecution of crime. 
3 Wharton’s C. L., secs. 3010, 3011, 3012; 1 Cowen 432; 
13 N. H. 5386; 6 Cush. 177. (5) Defendant’s motion for 
a new trial should have been sustained on the ground 
that it appears that some of the jury had decided the 
case before the testimony was presented. (6) The testi- 
mony of McDonald should not have been excluded ; it 
tended to show that one of the state’s witnesses had a 
grievance against deceased, made threats against him 
and had an opportunity to kill him. 


D. H. McIntyre, Attorney General, for the state. 


(1) The denial of defendant’s application for a con- 
tinuance is not made a ground for a new trial and hence 
this court will not regard it. State v. Preston, 77 Mo. 
294. (2) The court did not err in permitting the state 
to introduce the witness, Stevens, for the purpose of 
contradicting the affidavit read in evidence by defend- 
ant. (3) It was incompetent for defendant to show that 
others had malice against the deceased and had threat- 
ened to kill him. State v. Davis, 77 N. C. 483; State v. 
Jones, 80 N. C. 415; Whar. Cr. Ev., sec. 225. (4) The 
instructions given for the state properly declared the law. 
State v. Alexander, 66 Mo. 158: State v. Holme, 54 Mo. 
153; State v. Mitchell, 64 Mo. 191; State v. Talbott, 73 
Mo. 347; State». Kotousky, 74 Mo. 247; State v. Curtis, 
70 Mo. 594; State v. Hillis, 76 Mo. 207. (5) The record 
entry was sufficient as to the return of the indictment 
into court by the grand jury. Besides objection to the 
constitution of the grand jury comes too late after ver- 
dict. State v. Smallwood, 68 Mo. 192. (6) There is 
nothing to show that the jury disobeyed the charge of 
the court or that any juror made up his mind before the 
case was finally submitted for their consideration. The 
affidavit in support of the motion for new trial, as to the 
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prejudice of a juror, is not a part of the bill of exceptions. 
There is no record that it was ever filed in support of the 
motion, or that it was ever brought to the attention of 
the trial court. 


Henry, C. J.—The defendant was indicted in the 
circuit court of McDonald county at the February term, 
1884, for the murder of one A. W. Chenowith, and the 
cause was taken to Newton county by change of venue. 
At the August term, 1884, he was tried and found guilty 
of murder in the first degree, and from the judgment has 
appealed to this court. He made an application for a 
continuance, based upon the absence of witnesses whose 
testimony he deemed material, and the prosecuting 
attorney, agreeing, that the defendant’s affidavit, 
wherein it stated what the witnesses would testify to, 
might be read as their testimony, the application was 
overruled, and it is sufficient to say, as to any alleged 
error committed by the court in that ruling that it is not 
one of the grounds relied wpon in the motion for a new 
trial. 

In his application for a change of venue, he stated 
that the inhabitants of the counties of McDonald and 
Newton were so prejudiced against him, that he could 
not have a fair trial in either of those counties. For 
what reason the court sent the cause to Newton does not 
appear, but no exceptions were taken to the order send- 
ing it to Newton, nor was the court’s attention called to 
this alleged error at any stage of the proceedings, and 
it is too late to raise the question in this court. 

Another alleged error is, that when the indictment 
was returned to the court, it does not appear from the 
record that any of the grand jury were present except 
their foreman. The statute, section 1797, provides that: 
‘**Indictments found and presentments made by a grand 
jury, shall be presented by their foreman, in their pres- 
ence to the court.’?’ The record entry is as follows: 
** And afterwards, to-wit: on the 6th day of February, 
1884, .* * * the grand jury heretofore em- 
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paneled, sworn and charged, return into open court, by 
their foreman, the indictment.’’ This objection comes 
too late, even if it is not so clear, from the entry, that 
the whole panel was present when the foreman returned 
the indictment to the court. State v. Smallwood, 68 
Mo. 192. Clerks should be more particular in making 
such entries. It would have been just as easy to say: 
‘‘The grand jury heretofore empanneled, sworn and 
charged appeared in court, and, by their foreman, return 
into court, etc.”’ This we take to be the meaning of 
the entry. 

The defendant's application for a continuance was 
based upon the absence of witnesses, among others named 
in the affidavit, of one Stevens. That portion of the 
affidavit containing a statement of what he would testify 
to, was read by defendant to the jury as his testimony, 
and when the state, at the proper stage of the trial, 
called said Stevens as a witness, the defendant asked the 
court to exclude the statement read by him from his 
affidavit as the testimony of said Stevens, alleging that 
‘he fully believed that Stevens would so testify, but, 
after Stevens’ appearance in court had learned that the 
statement was not what he would testify to. The court 
overruled the motion and Stevens’ testimony was 
different from, and contradictory of, that which it was 
alleged in defendant’s affidavit it would be. The action 
of the court in that regard is complained of. To allow 
such practice, as that insisted upon by defendant’s coun- 
sel, would open a door to intolerable abuses in criminal 
trials. With the consent of the state he introduced, as 
the evidence of a witness, what he swore that the wit- 
ness would testify to, if present. The testimony was 
material, and when the state called that very witness to 
the stand defendant asked to withdraw his testimony. He 
might, upon equally as good grounds, have asked to with- 
jraw from the jury the testimony of any other witnesses, 
whom, he learned would bé contradicted by witnesses 
introduced by the state. He may, if he desires, recall a 
VoL. 83—38 
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witness to explain his testimony, or to correct any error 
into which he may have fallen, but he cannot have the 
evidence withdrawn from the jury. 

When the defendant, in a criminal trial, reads, as 
the evidence of an absent witness, his statement of what 
the evidence of that witness will be, the state may con- 
tradict his testimony, or impeach the witness, as if he 
were present. Sec. 1886, R. 8. There is, therefore, 
no reason why that person himself should be excluded 
as a witness, when offered by the state. The state would 
have the right to introduce any person who had testified 
for the accused, to contradict himself if such a culprit 
could be found among the defendant’s witnesses, and no 
reason occurs to us for holding otherwise, in regard to 
one whose testimony, as an absent witness, has been 
’ introduced. 

Nor did the court err in excluding testimony of 
threats made against the deceased by another party, one 
of the state’s witnesses, who, also, had a grudge against 
deceased. State v. Davis, 77 N. C. 483; State v. Jones, 
80 N. C. 415. In the cases above cited, the defendants 
offered to prove, not to impeach a witness, but as testi- 
mony in chief, that another person had malice against 
the accused and had threatened his life. The court ex- 
cluded it as irrelevant. In the case at bar, one Matney, 
a witness for the state, was asked by defendant’s coun- 
sel, on cross-examination, if he had not threatened the 
life of Chenowith, and he answered that he had not; 
and defendant offered to prove that he had, but the evi- 
dence was excluded. Mr. Greenleaf in his work on 
Evidence, 1 vol., sec. 449, says: ‘‘It is a well-settled 
rule, that a witness cannot be cross-examined as to any 
Fact which is collateral and irrelevant to the issue, 
merely for the purpose of contradicting him by other 
evidence, if he should deny it, thereby to discredit his 
testimony.’ It would, of course, have been competent 
to prove that the witness kifled Chenowith, but, as was 
observed by the Supreme Court of North Carolina in the 
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State v. Davis, supra: ‘This could only have been 
done by proof connecting Peck with the fact, that is with 
the perpetration of some deed entering into the crime 
itself.”’ Mr. Wharton in his work on Criminal Evidence, 
sec. 225 (8 Ed.) says that: ‘‘On an indictment for mur- 
der, the admissions of other persons that they killed the 
deceased, or committed the crime in controversy, are not 
evidence ; and evidence of threats by other persons is 
inadmissible.”’ Slate v. Johnson, 30 La. Ann. 921; 
Walker v. State, 6 Tex. App. 576; People v. Murphy, 45 
Cal. 137. 

With the motion for a new trial appears the affidavit 
of Jno. McBrian to the effect that one of the jurors who 
tried the cause, said to affiant: ‘‘They had better hang 
the rascal (meaning defendant) than to be delaying time 
over him,”’ and ‘‘that he had lost or would lose fifty 
dollars on account of it.’ There is no indorsement on 
the affidavit, nor any thing in the record showing that it 
was ever filed in the cause, or that the attention of the 
trial court was ever called toit ; and the eleventh ground 
relied upon for a new trial, is the only one which relates 
to that subject, and that is as follows: ‘*The court 
failed to admonish the jury not to converse among them- 
selves on any subject connected with the trial, or to form 
or express an opinion thereon, until the cause should be 
finally submitted to them, and the jury did in fact vio- 
late their duty in that regard, and did talk about the 
case, and some of them made up an opinion on the case 
before it was finally submitted tothem.’’ This objection 
is based upon misconduct of the jury, after the trial 
commenced, while the affidavit relates to what occurred 
before. 

On their voir dire, the panel of forty were asked the 
following questions: ‘‘ Do you, or either of you belong 
to any organization or association having for its purpose 
the prosecution of criminal cases, or the aid of courts or 
officers to enforce the criminal laws in criminal cases, 
including this one?’’ 2nd, ‘‘Have you or either of you 
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signed, or authorized any person to sign for you, any 
petition or application to this or any other court in this 
state to push the law, or urge trials or prosecutions in 
this or any other criminal case, or cases generally, includ- 
ing this one?”’ 3rd, ‘‘Have you or either of you taken 
any steps within the past year to urge stronger or 
speedier prosecutions in criminal cases, including this 
one?’’? On objection by the state, the court ruled that 
the questions were improper, and would not permit the 
jurors to answer them. 

In: some of the states it seems the questions to be 
propounded to jurors are prescribed by statute, and it is 
there held that it is within the discretion of the judge, 
whether other questions than those prescribed by the 
statute shall be propounded. Com. v. Gee, 6 Cushing 
174; Pierce v. State, 13 N. H. 536. In the latter case it 
was determined that other than the statutory questions 
might be asked. Our statute does not prescribe the 
questions to be propounded to jurors. It declares who 
shall be incompetent, as in section 1893, a member of the 
grand jury by which the indictment was found; by 1894, 
persons akin to the prosecutor or defendant, and, when 
the indictment alleges an offence against the person, or 
property of another, the injured party, or any one akin 
to him; by section 1895, persons whose opinions preclude 
them from finding a defendant guilty of a capital 
offence, and by sections 1896 and 1897, witnesses and 
persons who have formed or expressed opinions as to the 
guilt of the accused. The statute gives the accused in a 
capital case, the right to challenge peremptorily, twenty of 
the panel. The examination of such persons on their coir 
dire, is necessary, not only to ascertain who are compe- 
tent jurors, but, also, to enable the accused to exercise 
judiciously his right of peremptory challenge. 

One may not be incompetent as a juror, and yet may 
stand in such relations to the prosecutor, or the cause, as, 
if known to the accused, would be deemed a good reason 
for peremptorily challenging him. He is entitled to an 
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impartial jury, and may make such inquiries as will 
enable him to secure that constitutional right. Must he 
exercise his right of peremptory challenge, without 
the privilege of making inquiries, except such as relate 
to the competency of the panel? In capital cases, the 
accused is imprisoned and is brought from prison and 
there for the first time, possibly, meets the forty men 
summoned as jurors in his case, and, if blindly to make 
his peremptory challenges, may strike from the panel 
the very men whom he would have wished to retain, had 
he known their antecedents. If such is the law, the 
right of peremptory challenge may prove a snare and, at 
best, is of no earthly value to the accused. 

Mr. Wharton, in his Criminal Practice, section 
670, says: ‘Challenges to the polls for favor take place 
when, though the juror is not so evidently partial as to 
amount to a principal challenge, there are reasonable 
grounds to suspect that he will act under some undue 
influence or prejudice, and when these grounds involve 
disputed questions of fact.”” Judge Gaston, in the 
State v. Benton, 2 Dev. & B. 212, said: ‘*‘An opinion 
imperfectly formed * -. * does not consti- 
tute a cause of principal challenge, although it may be 
urged by way of challenge to the favor which is to be 
allowed or disallowed as the triers may find the fact of 
favor or indifferency.’”? Soin Wisconsin, New York and 
other states, the distinction between challenge for prin- 
cipal cause, and challenge for favor is retained in their 
practice, and whether the facts exist upon which the 
party would make a challenge for favor, is a question 
to be tried by triers, designated by the law. The dis- 
tinction between challenges for principal cause and 
challenges for favor is clearly stated as follows: ‘In 
the former case, the facts being ascertained, the law pre- 
sumes such a bias or prejudice as absolutely to disqualify 
the person to act as a juror in the particular case. " 
* * The latter involves an issue of fact, which is 
to be found by triers duly appointed, or by the court, 
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triers being waived, and the issue submitted.’ Schoef- 
Jer v. The State, 3 Wis. 827, 828. 

In this state we have no technical challenges for 
favor. If one summoned as a juror does not fall within 
any of the classes of persons declared incompetent by 
the statute, the accused has no challenge but the per- 
emptory challenges, and under this, he must make his 
challenge for favor. Hence the importance and pro- 
priety of allowing a liberal latitude in the examination 
of the panel, on their voir dire. Mr. Wharton, sec. 676, 
says: ‘* The mere fact of a juror purging himself from 
disqualification on his voir dire, does not preclude the 
party questioning him from challenging him for favor, 
and producing evidence before the court or the triers as 
the practice may be, to disprove his testimony.’’ In 
Lavin v. People, 69 Til. 308, the defendant was indicted 
for selling intoxicating spirits in violation of law, and 
to each juror he propounded the following questions: 
‘First. Are you a member of a temperance society ? 
Second. Are you connected with any society, or league, 
organized for the purpose of prosecuting a certain class 
of people, under what is called the new temperance law 
of the state; or have you ever contributed any funds 
for such a purpose?’’? The state objected, and the court 
sustained the objection. On appeal the Supreme Court 
said: ‘* Weare not, however, in this case, called upon 
to decide whether an affirmative answer to the questions 
propounded to the jurors would have been ground of 
challenge for cause. The questions were asked with a 
view to call out facts upon which to base a peremptory 
challenge, and for this purpose they were proper, and 
should have been answered.’’ Again the court observed : 
**Tt is the policy of our laws to afford each and every 
person who may have a cause for trial in our courts, a 
fair and impartial trial. This can only be done by hav- 
ing the mind of each juror who sits to pass judgment 
upon the life, liberty or rights of a suitor entirely free 
from bias or prejudice. In order to determine whether 
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the person who may be called as a juror possesses the 
necessary qualifications, whether he has prejudged the 
case, whether his mind is free from prejudice or bias, the 
suitor has the right to ask him questions, the answer to 
which may tend to show he may be challenged for cause, 
or disclose a state of facts from which the suitor may 
see proper to reject such juror peremptorily.”’ 

In the case of People v. Bodine, 1 Denio 308, 
Judge Beardsley said: ‘‘ A fixed and absolute opinion 
may be necessary to sustain a challenge for principal 
cause, but not so where the challenge is for favor. In 
the first species of challenge the result is a conclusion of 
Jaw upon ascertained facts, but in the latter, the con- 
clusion is a matter of fact, to be found by the triers.’’ 
Again: ‘‘It is competent to prove that the juror chal- 
lenged and the opposite party are in habits of great 
intimacy ; that they are members of the same society, 
partners in business, or the like. The feelings of the 
juror may, also, be shown, and that whether they 
amount to positive partiality or ill-will, or not, as his 
views and opinions, also, may be, whether mature, absolute 
or hypothetical. Indeed, any and every fact or cireum- 
stance from which bias, partiality or prejudice may 
justly be inferred, although very weak in degree, is 
admissible on this issue.’’ See People v. Reges, 5 Cal. 
347; Kelley’s Criminal Law and Practice, sec. 332. 

Innumerable authorities might be cited to show that 
the ruling of the circuit court, refusing to permit 
the jurors to answer the questions propounded was 
erroneous, but we think that the above are sufficient. 
This right, however, is to be limited by the purpose 
for which it is given. Jurors are not bound to answer 
impertinent or irrelevant questions, or those to which an 
answer may tend to their disgrace or infamy, or self- 
accusation of crime. 

The instructions given by the court very fairly, fully 
and clearly declared the law applicable to the case, in all 
its phases, except that wherein it defined the word 
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‘*deliberately,’’ to mean ‘‘in a cool state of the blood, 
etc.”’ 

The deceased was waylaid and assassinated. There is 
no question, on the evidence, that he was murdered in 
cold blood, and the only question was, who committed 
the deed, and the error, in the definition of the term 
‘* deliberately’ could not, therefore, possibly have pre- 
judiced defendant. Sate v. Talbott, 73 Mo. 347. For 
refusing to permit the jurors to answer the questions 
propounded to them by the accused, the judgment is 
reversed and the cause remanded. All concur except 
Norton, J., who dissents. Sherwood, J. concurs in the 
reason given for reversal and, also, for another reason. 


Norton, J., DissentiInG.—When a party is brought 
to trial on a charge for murder in the first degree he is 
entitled under our statute to challenge a juror for cause, 
and in order to ascertain whether a juror is subject to 
such challenge, an examination (called the voir dire ex- 
amination), is had before the court, and according to my 
view of the law, in conducting such an examination, 
only such questions can be propounded to the juror, 
which if answered in the affirmative would tend to estab- 
lish the existence of such cause as would give the 
defendant a right to challenge him as incompetent. 
Tested by this rule the questions propounded in this 
case were not proper ones, for if the juror had answered 
and said that he belonged to an organization, the object 
of which was to aid in the enforcement of the criminal 
law, including the case then about to be tried, it would 
have afforded no ground of challenge for cause, it being 
the duty of every good citizen to render such whether he 
belonged to such organization or not. 

The mode of proceeding by challenge for favor re- 
ferred to in the opinion of the court has no existence in 
this state, and in lieu of that method, in a case like the 
present, the court is required by means of the voir dire 
examination to procure forty qualified jurors, a list of 
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whom is to be furnished the defendant and he is given 
the right to challenge peremptorily (whether favor exists 
or not) twenty of this number, and he is, also, given 
forty-eight hours after being furnished such list in which 
to make up his mind as to how he will exercise this 
right. This length of time was, doubtless, given to en- 
able a defendant to acquire such information as might 
be necessary to enable him to exercise to the best advan- 
tage his right of challenge. If further information is 
desired the proper practice, it seems to me, would be to 
ask all or any of the panel of qualified jurors, with the 
permission of the court, such questions, as under the 
practice, when challenges for favor existed, were allow- 
able, and if, in such case, it appeared that the court 
abused its discretion in limiting too narrowly such an 
examination, then a case would be made for review by 
this court. No such case having been made I do not 
agree to the conclusion reached by the court. 





Nave v. Topp eé al., Appellants. 


1. Judgment, Entry of Final at Wrong Term: IRREGULARITY. 
An entry of final judgment at the same term with a default, when the 
statute provides that the former shall be entered at the next term 
after the default, is an irregularity and may be corrected on motion 
at a subsequent term, without notice to the defendant. 


2. Land Title: PAROL PARTITION: ESTOPPEL. While a parol parti- 
tion followed up by possession in severalty will give to the parties 
respectively the equitable title to the land thus acquired, yet one can- 
not claim the benefit of such partition as against another who 
claims thereunder, when the former derives his title under attaching 
creditors who, in disregard of the parol partition and in denial of its 
binding force and effect, attached and sold the undivided interest of 
one of the parties thereto and under whom plaintiff claims in the 
whole tract; and this is specially true in this case where such 
creditors recognized plaintiff’s title by calling upon him through 
their trustee while he was in possession for them to pay taxes on 
one-half of the land, which plaintiff did. 
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Appeal from DeKalb Circuit Court.—Hon. James P. 
GRUBB, Judge. 


AFFIRMED. 
B. F. Loan for appellants. 


(1) Parol partition of land followed by possession 
of the respective portions assigned to each is valid. 
Hazen v. Barnett, 50 Mo. 507. (2) Possession of real 
estate is evidence of the title of the possessor to all who 
know of the possession. Shumate v. Reavis, 49 Mo. 336; 
Maupin v. Emmons, 47 Mo. 306; Vaughn v. Tracy, 22 
Mo. 417, and 25 Mo. 318. (3) Nave, as mortgagee, is 
not a purchaser for value; the conveyance was a mort- 
gage to secure an antecedent debt. (4) The finding and 
judgment should have been for defendant because plain- 
tiff did not show any title to the property in controversy. 
The record of the judgment given in evidence showed the 
sheriff ’s deed, upon which plaintiff relied, to be void. 


H. K. White, also, for appellants. 


(1) The court erred in admitting the testimony as to 
the acts and admissions of Daniel Saunders, while acting 
as trustee for the creditors of Breckinridge, and this 
court should disregard the same. Perry on Trusts, sec. 
433; Thomas v. Bowman, 30 Ill. 84. Whether Nave 
claims to recover under his mortgage, or his sheriff’s 
deed, he cannot claim to be an innocent purchaser for 
value. Perry on Trusts, sec. 221, and cases cited ; Ben- 
net v. Nosworthy, Two Leading Cases in Equity, 103- 
109; Fox v. Hall, 74 Mo. 315; Freeman on Judgments, 
sec. 366 a; Ayers v. Duprey, 27 Texas 593; Williams >. 
Hollingsworth, 1 Strob. Equity 103; vrme v. Roberts, 33 
Texas 768; Banning v. Hdes, 6 Minn. 402; Wright ». 
Douglas, 10 Barb. 97; Dickerson v. Tillinghast, 4 Paige 
Ch. (N. Y.) 215; Devoe v. Brandt, 53 N. Y. 462. 
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(3) Plaintiff, Nave, cannot recover in this case, upon his 
sheriff’s deed, because the judgment upon which it was 
based was coram non judice and void. Freeman on 
Judgments, sec. 103; Coleman vo. McAnulty, 16 Mo. 
173 ; Danforth v. Lowe, 53 Mo. 217; Hettrock v. Wilson, 
12 Ohio St. 136 ; Wickolls v. Irwin, 2 Neb. 60; Wright ». 
LeClaire, 3 Clark (Iowa) 221. (4) Plaintiff, Nave, 
cannot recover upon the mortgage read in evidence: (a) 
Because if the estate, granted by Kerr, is unaffected by 
the proceedings taken to foreclose the mortgage, it 
constituted at best a lien junior to that under which 
defendants held. (6) The judgment of foreclosure ren- 
dered at the September term, 1863, even if irregular, was 
binding on both parties until reversed or regularly set 
aside. Sims v. Gray, 66 Mo. 613; Whitman v. Taylor, 
60 Mo. 127. By the proceedings to enforce the lien of 
the mortgage, the estate of Nave, as mortgagee, was 
merged in the judgment. Wayman v. Cochran, 35 Til. 154 ; 
Reedy v. Burgert, 1 Ohio 157; Freeman on Judgments, 
secs. 215, 216, 217. (5) The levy of the attachments in 
the proceedings under which defendants claim, was suffi- 
cient, with the subsequent sale by sheriff, Ransom, to 
pass to Daniel Saunders all the interest of Breckinridge 
both legal and equitable to the land in controversy. 
Lackey v. Seibert, 23 Mo. 85; Duncan v. Matney, 29 Mo. 
368; Morgan v. Bouse, 53 Mo. 219. (6) The judgment 
should have been for defendants under the statute of 
limitations. 


S. G. Loring, also, for appellants. 


(1) The rule is well settled that parol partition of 
lands by tenants in common followed by exclusive pos- 
session is valid and binding upon the parties and that in 
time the equitable title thus acquired will be a legal one. 
Hazen v. Barnett, 50 Mo. 507; Bompart v. Rodeman, 24 
Mo. 401 ; 43 Barb. 546; 36 N. Y. 499. Taking possession 
under the partition was under color of title. Hughes »v. 
Israel, 73 Mo. 547. (2) The rule is well settled that the 
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distinction between a warranty and quit-claim deed is 
this: If the deed will convey by estoppel, the grantor’s 
subsequently acquired title itis a warranty deed, other- 
wise it is a quit-claim one. Gibson v. Chouteau, 39 Mo. 
556-7. (3) Nave was not a purchaser of the land for 
value as it was made to secure a debt of Kerr’s long past 
due. Martin v. Jones, 72 Mo. 26; Fox v. Hall, 74 Mo. 
315. (4) They could not set aside the final judgment of 
Sept. 10, 1863, at the March term, 1864, and then enter 
another judgment. Brown v. Dinwiddie, 25 Mo. 351 ; 
fill v. St. Louis, 20 Mo. 584; Freeman on Judgments, 
sec. 96. 


Ramey & Brown and Woodson, Green & Burnes for 
respondent. 


(1) Saunders was in possession in 1868 and 1869 
expressly recognizing plaintiff as his co-tenant, and no 
act of ouster was attempted to be proven up to the time 
of the beginning of this suit. Saunders himself was in 
possession up to November 22, 1875. The presumption 
of law is that the possession of one tenant in common is 
the possession of his co-tenants. Lapeyre v. Paul, 47 
Mo. 586; Musick v. Barney, 49 Mo. 458. Not only is 
no act of ouster proven or claimed in this case, but it is 
proven by defendants that Saunders was recognizing 
Nave’s title, and actually suing Kerr for partition up to 
1874. (2) The legal title having passed by the mortgage 
remains in plaintiff, notwithstanding the judgment of 
foreclosure. Riley v. McCord, 21 Mo. 285. (3) This 
judgment of September, 1863, was obviously rendered at 
a term when its entry was not authorized by statute, and 
was consequently irregular. This question was fully 
discussed in Hopkins v. McGee, 33 Mo. 312, expressly 
overruling Doane v. Holly, 26 Mo. 187, and as such 
should be set aside on motion. 7'hornton v. Thornton, 27 
Mo. 302. And the refusal of the court to set it aside on 
motion would be error. Shaw v. Gregoire, supra. And 
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this should be done at any time within three years after 
the entry of the judgment. Stacker v. Cooper Circuit 
Court, 25 Mo. 401; Harkness v. Austin, 36 Mo. 47; 
Downing v. Still, 43 Mo. 309. And the party in whose 
favor it is entered is entitled to a regular judgment, 
unaffected by an infirmity which leaves it open to an 
attack whenever the opposite party shall choose to come 
into court with a motion to set it aside, and may to that 
end have it set aside and corrected on his own motion, as 
was done in this case. Downing v. Still, supra. Where, 
as in this state, a judgment nwne pro tune can only be 
entered from an inspection of the records of the court, no 
notice of a motion to enter such judgment is necessary. 
Fugua v. Carriel, 1 Minor 170; Allen v. Bradford, 3 
Ala. 281; Glass v. Glass, 24 Ala. 468; Balch v. Shaw, 7 
Cush. 282; Thornton v. Thornton, 27 Mo. 302. (4) Plain- 
tiff is a mortgagee for value of the legal title held by 
Kerr, without notice, actual, constructive or implied of 
any equity of defendants. (5) The attaching creditors 
and their trustee were put to their election whether 
they would repudiate the act of Breckinridge and were 
bound to act promptly or they would be presumed to 
have acquiesced in the rescission by Kerr. Banks v. 
Burnham, 61 Mo. 76; State v. West, 68 Mo. 229. And 
the creditors through their agent did make their election 
to stand by the legal title and acquiesce in the rescission 
of Breckinridge and Kerr the moment they called upon 
Nave to pay his share of the taxes and reaffirmed it by 
buying Breckinridge’s title to the whole tract, and 
again when they recognized Nave as their co-tenant. 
(6) A party cannot assert what his previous conduct has 
denied when others have acted or changed their condi- 
tion on the faith of that denial. Awstin v. Long, 63 Mo. 
19. (7) Defendants are debarred of relief because of 
their gross laches. Banks v. Burnham and State v. West, 
supra; Bigelow on Estoppel 503. (8) There is no 
sufficient evidence upon which the court could find there 
was a parol ‘partition. Johnson v. Quarles, 46 Mo. 423; 
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Underwood v. Underwood, 48 Mo. 527; Story’s Eq. Jur., 
sec. 764. 


Buack, J.—1. This was an action of ejectment. 
Todd was the tenant of McDonald. McDonald pleaded an 
equitable defence. Plaintiff recovered judgment for the 
undivided one-half of 80 acres of land in DeKalb eee 
from which defendants appealed. 

The plaintiff’s title consisted of a mortgage made oy 
H. Clay Kerr, and a sheriff’s deed dated March 7th, 
1865, made upon a sale under the foreclosure of the 
mortgage. The suit to foreclose the mortgage was 
instituted by Nave against Kerr in the circuit court of 
that county. The defendant was notified by publication 
returnable to the March term, 1863. Default and a final 
judgment were entered at the September term, 1863. At 
the March term, 1864, on motion of plaintiff, and appar- 
ently without any notice to Kerr, the defendant, this 
judgment was set aside, so far as it was final, and 
allowed to stand as an interlocutory judgment by default, 
which was then made final. The foreclosure was had 
under the practice act of 1855, by which the final judgment 
should have been entered at the term next after the 
default was taken. R. 8. 1855, p. 1280, sec. 10; Hop- 
kins ». McGee, 33 Mo. 312. To thus enter the final 
judgment, at the same term, was an irregularity which 
appeared upon the face of the record. Such irregularities 
may be corrected by the court at a term subsequent to 
that at which the judgment is rendered. Stacker v. 
Cooper Circuit Court, 25 Mo. 401; Harbor v. Pacific R. 
R. Co., 32 Mo. 423; Downing v. Still, 43 Mo. 309.- 

The first final judgment was not void, and a motion 
was the proper method of reaching the irregularity. 
Branstetter v. Rives, 34 Mo. 318; Lawther v. Agee, 34 
Mo. 372; Sims v. Gray, 66 Mo. 616. The court had the 
power and was in duty bound to make the correction and 
we see no reason why notice should have been given to 
defendant. The effect of the record is the same and the 
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defendant was not prejudiced. Hmery v. Whitwell, 6 
Mich. 492. Certain it is, the judgment as corrected and 
finally entered up is not void and that disposes of the 
question between these parties and in this collateral pro- 
ceeding. 

2. Kerr and John W. Breckinridge owned jointly 
two farms, one known as the Canfield farm and the other 
as the Breckinridge farm, and, it is said, were partners in 
farming. They dissolved their partnership and divided 
the property real and personal. Kerr took the Canfield 
farm upon which he then lived and Breckinridge took the 
other farm, upon which he resided. This division was 
made in 1859, and thereafter each occupied his respective 
portions, but no deeds were made until long after the 
rights of the parties to this suit attached. On the 25th 
of February, 1861, Kerr made to this plaintiff, Nave, the 
mortgage before mentioned on the undivided half of 
some 600 acres of land, including the parcel in question, 
which was a part of the Breckinridge farm. This mort- 
gage was made at the instance of Breckinridge and to 
secure a debt due from him to Nave, for which Kerr then 
gave his note. Plaintiff claims under the foreclosure of 
this mortgage. On the 19th of February, 1861, a number 
of creditors of Breckinridge, of whom defendant, McDon- 
ald, was one, brought suit against Breckinridge and 
attached his interest in both farms. These suits were 
prosecuted to final judgment, the property attached 
was sold and bought in by Saunders in trust for the 
creditors. In a proceeding against the rights of the 
creditors to the property thus held by Saunders, the 
property was again sold and defendant, McDonald, 
through that sale, purchased the land here in question, 
and now defends as to the whole interest therein, 
on the ground that there was a parol partition between 
Kerr and Breckinridge, by which the latter became 
entitled to this land. 

A parol partition followed up by possession in 
severalty, doubtless, gives to the parties respectively the 
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equitable title to the land thus acquired. But we do not 
see how that can avail the defendants here. The division 
was made with a view of perfecting it by deeds. The 
attaching creditors disregarded the alleged parol parti- 
tion and attached Breckinridge’s interest in both farms, 
sold and became the purchasers of that interest and there- 
by denied the binding force of such a partition. They can- 
not affirm the validity of the partition in part and deny 
it as to another part of the lands. Besides all which it 
appears that while Saunders held the title in trust for 
the creditors, he called upon Nave to pay taxes upon his 
half of the land, and Nave did pay them pursuant to 
such request. Saunders who was the trustee and compe- 
tent to speak for the creditors, seems to have recognized 
the plaintiff as part owner, during the time he thus held 
the property. 

There is no equity in the defence and the judgment 
is affirmed. All concur. 





WALLER v. THE HANNIBAL & St. JOSEPH RAILROAD 
Company, Appellant. 


1. Railroads: NEGLIGENCE: EVIDENCE: In an action against arail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘Come on, hurry up,” are admissible in evidence as part of 
the res geste and as tending to rebut the defence of contributory 
negligence set up in the answer. 


2. Carriers, Duty Toward Passengers. A carrieris bound to ex- 
ercise the strictest vigilance in conveying a passenger to his destina- 
tion and in setting him down safely. 


8. Practice: NEGLIGENCE ; WHEN QUESTIONFOR JURY. Whether the 
attempt of a passenger to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such negli- 
gence as will relieve the railroad company from liability for injury 
occasioned thereby is a question of fact for the jury. 


Practice in Supreme Court: INSTRUCTIONS: EXCEPTIONS. The 
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Waller v. The Hannibal & St. Joseph R. R. Co. 
Supreme Court will not review an instruction where the record fails 
to show that the action of the court in giving it was excepted to at 
the time. 








Appeal from Buchanan Circuit Court.—Hon. W. H. 
SHERMAN, Judge. 


AFFIRMED. 
Geo. W. Easly for appellant. 


(1) The demurrer to the evidence should have been 
sustained. Price v. Railroad Co., 72 Mo. 414; Pierce 
on Railroads, p. 317, note 2; Burrows v. Railway Co., 
63 N. Y. 558; Doss v. Railway Co., 59 Mo. 37 is not 
good law and is unsupported by reason or authority ; the 
cases cited therein do not support it. It is negligence to 
get off when the train is in motion, whether fast or slow, 
unless there is that in the facts of the case which induces 
the belief on the part of the passenger that it is not dan- 
gerous. Hutch. on Car., p. 507, § 643; Filer case, 49 N. 
Y. 47. (2) The first instruction given on behalf of plain- 
tiff should have been refused. Plaintiff’s evidence, as 
shown in paragraph one of his brief, disproved the facts 
therein proposed to be submitted. (38) The second in- 
struction given for plaintiff is erroneous, jirs¢, in defining 
the degree of care required of defendant. Defendant 
was only required to exercise such care, diligence, skill 
and foresight as careful and prudent men are reasonably 
expected to exercise in the particular business, under 
like circumstances of difficulty and danger. Sawyer v. 
Railroad Co., 37 Mo. 260. ‘‘The rule does not require. 
that the highest degree of practicable care and diligence 
should be adopted that is consistent with the mode of 
transportation adopted.”’ Redfield on Car., p. 265, § 347. 
Second, The second instruction was also erroneous in re- 
quiring that defendant set the deceased down safely. 
Third, It was erroneous in declaring that deceased had a 
right to get off if the circumstances then and there ap- 
VoL. 83—39 
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parent to an ordinarily prudent passenger did not forbid 
her making the attempt. This is not the law. Hutch. 
on Car., p. 507, § 643, note 1. (4) The instruction given 
by the court in lieu of the second asked by defendant is 
erroneous. /irst, That it holds as a matter of law that 
the request or direction of the brakeman to the deceased 
to alight excused tbe deceased from contributory negli- 
gence. Pierce on Railroads, p. 329, note 5; Price v. 
Railroad Co., 72 Mo. 419; Filer v. Railroad Co., 49 N. 
Y. 47; Sykes v. Railroad Co., 11 Cen. L. Journal 337. 
Second, It puts the inquiry of contributory negligence 
wholly on the speed of the train. Thomp. on Car. of 
Pas., p. 227. Third, It is in conflict with the pleadings 
of the plaintiff. (5) The evidence as to the invitation or 
direction of the brakeman to Mrs. Waller to alight 
should have been excluded on defendant’s objection. It 
was an issue not made by the pleadings. Buffington v. 
R. R. Co., 64 Mo. 246; Waldhier v. R. R. Co., 71 Mo. 514; 
Price v. R. R. Co., 72 Mo. 414; Hdens v. R. R. Co., 72 
Mo. 212; Bullene v. Smith, 73 Mo. 151; Hly v. R. R. 
Co., 77 Mo. 34. 


Vinton Pike for respondent. 


(1) Plaintiff’s evidence was to the effect that the 
train did not stop a sufficient length of time to enable 
deceased, by use of reasonable expedition, to get off be- 
fore it was again started, and that it was either started 
while she was in the act of alighting, or if it started be- 
fore she attempted to alight, that she stepped from the 
train while its motion was almost imperceptible and at 
the invitation of defendant’s brakeman. Slrauws v. Rail- 
road Co., 75 Mo. 190. (2) Whether it is negligence to 
get off a moving car not yet beyond the platform, whose 
motion is so slight as to be almost imperceptible, is a 
question for the jury. Doss case, 59 Mo. 37; Nelson 
case, 68 Mo. 59; Price case, 72 Mo. 418; Filer v. Rail- 
road Co., 49 NN. Y. 47; Loyd v. Railroad Co., 53 Mo. 509, 
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(3) This case is almost identical with the Filer case, 
supra. The second instruction given for plaintiff is not 
erroneous. Kelly v. Railroad Co., 70 Mo. 609; Wood’s 
Brown on Car., §$ 490, 496; Hutch. on Car., §$ 500, 501. 
(4) The instruction given by the court in lieu of the sec- 
ond asked by the defendant was not complained of in the 
court below and cannot be alleged as error here. (5) The 
evidence of the statements of the brakeman as testified 
to by witness Bledsoe, was properly admitted. It was a 
part of the ves geste and was in rebuttal of any evidence 
tending to show contributory negligence on the part of 
Mrs. Waller. 


Norton, J.—This action was commenced by plaintiff 
to recover, as damages, the statutory penalty, for the 
death of his wife, a passenger on one of defendant's 
trains, alleged to have been occasioned by defendant's 
negligence. . 

The petition substantially alleges as follows: 

1. The incorporation of defendant and its operation 
of arailroad. 2. The creation of the relation of carrier 
and passenger between plaintiff’s wife and defendant, 
and defendant’s duty arising therefrom, to transport her 
from St. Joseph to Easton and to stop the train ‘‘a suffi- 
cient length of time for her to pass therefrom with 
safety.’ 3. And yet the plaintiff says that the agents, 
servants and workmen of defendant, in charge of the 
aforesaid train, wholly disregarding their duty in that 
behalf, did not stop at said station or depot a sufficient 
length of time for said Mary Waller to pass from said 
train, but carelessly and negligently started said train 
while the said Mary Waller was passing therefrom, and 
the said Mary Waller without any negligence on her part 
in attempting to pass from said train to the platform as 
aforesaid, was thrown suddenly and violently down be- 
tween the car and the platform and under the train afore- 
said, and was run over, crushed, wounded and lacerated 
by the car steps and carriage wheels, and otherwise so 
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injured that the said Mary Waller thereafter in conse- 
quence and by reason of the said injuries, and on the 
18th day of July, 1879, died. 4. That deceased was the 
wife of plaintiff, and that she died from the injuries re- 
ceived at Easton within six months next before the filing 
of the petition. 

The answer was a general denial with a plea of con- 
tributory negligence. On the trial plaintiff obtained 
judgment, from which the defendant has appealed. 

The first action of the court excepted to, as shown 
by the record, was the reception, over defendant’s objec- 
tion, of the following evidence of witness Bledsoe: 

‘*When Mrs. Waller got to the car door, the brake- 
man, Ben Lynch, was with her, and as they came out of 
the car door he said to her: ‘Come on; hurry up’; 
when I first saw the brakeman he was coming out of the 
car door with Mrs. Waller; the train was then in motion ; 
he said, ‘Come on; hurry up’ ; just as he came out of 
the car door, he being ahead of her; when I next saw 
him he was on the depot platform and she was on the 
platform of the car, he again said, ‘hurry up,’ and 
reached out his hand for her.” 

We are of the opinion that this evidence was properly 
received as being part of the res geste, and as tending to 
rebut the defence of contributory negligence set up in 
the answer, inasmuch as it must have had a tendency to 
induce the belief in the mind of Mrs. Waller that she 
might safely alight from the train, while moving at its 
then rate of speed. 

No other objection was made to the reception or re- 
jection of evidence, and without incorporating in this 
opinion what was said by the witnesses, it will be sufficient 
to say of it, that plaintiff’s evidence tended to establish 
the case made in the petition, and that while plaintiff 
was attempting to pass from said train to the depot plat- 
form, the train started by the negligent act of defendant, 
without having given a reasonable time for Mrs. Waller 
to alight, whereby the accident resulting in her death oc- 
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curred. On the other hand, all the evidence of defend- 
ant tended to show that the train stopped at Easton a 
sufficient length of time to allow deceased to alight in 
safety, and all of it except that of witness, Lynch, tended 
to show that Mrs. Waller did not leave her seat in the 
car till after the train started. Witness, Lynch, who 
was the brakeman, testified on his cross-examination that 
‘just as the train started I turned and stepped on the 
steps of the car and as I did so met Mrs. Waller coming 
down the steps.”’ 

« On this state of the evidence the court instructed for 
plaintiff as follows: ‘‘The court instructs the jury that 
it was the duty of the defendant, as a common carrier of 
passengers, by its agents and employes, to have stopped 
the passenger cars at the platform, at the depot, fora 
sufficient length of time to have made it safe for ingress 
and egress of passengers into and from the same, and to 
enable them to get on and off with safety. And if the 
jury believe from the evidence that said Mary Waller was 
the wife of the plaintiff, that at the time stated in the 
petition she was on defendant’s train as a passenger 
therein to be conveyed to defendant’s station at Easton, 
and that when said cars arrived at the Easton station 
said Mary Waller attempted without negligence on her 
part in so doing, as defined in the instructions, to pass 
from said train to the depot platform, and that while at- 
tempting so to do said train and cars were started by the 
negligent act or careless conduct of those in charge of 
the train, without having given a reasonably sufficient 
length of time for said Mary Waller to get off said car, 
and that in consequence of such negligence of defend- 
ant’s employes in starting said train, the said Mary Wal- 
ler, without negligence on her part directly contributing 
thereto, was injured, and that her death was occasioned 
or caused by injuries so received, they will find for 
plaintiff and assess his damages in the sum of five 
thousand ($5,000) dollars. 

‘The defendant's agents and servants to whom the 
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management of the railroad in proof was intrusted, were 
bound to exercise the strictest vigilance in carrying the 
deceased as a passenger to Easton, her destination, and 
to then set her down safely ; and for want of care and fore- 
sight in stopping and starting the train at that station, 
and in giving her a reasonably sufficient time to 
alight, if any such want of care or foresight shall have 
been proved by the evidence, defendant is responsible for 
the direct and immediate injury resulting therefrom. 
But the defendant railway company was not an insurer 
of Mrs. Waller against any dangers to which she as a 
passenger on defendant’s railway train might expose her- 
self by her own imprudence or carelessness. If she as a 
passenger had been carried by her stopping place by any 
negligence of defendant’s servants or agents, she could 
have recovered compensation for the inconvenience, loss 
of time and expenses. But if the train on which she 
was a passenger stopped a reasonably sufficient time to 
allow her to alight on the Easton passenger platform 
safely, and without danger, and she did not alight while 
the train was thus stopping, but afterwards, when said 
train had started from Easton station the deceased 
stepped upon the platform of the passenger car and at- 
tempted to alight ata time and under circumstances there 
and then apparent to an ordinarily prudent passenger, 
when ordinary care and prudence would forbid her mak- 
ing the attempt, and in thus attempting to step from the 
train the deceased was injured, then plaintiff cannot re- 
cover.”’ 

The following instructions were asked by the defend- 
ant, of which the first and third were given, and the 
others refused: 1. If the jury believe from the evidence 
that defendant’s train stopped at the depot platform in 
Easton for a time sufficient to enable Mrs. Waller, the 
deceased, to leave the car and pass to the depot platform 
with safety, they must find for the defendant. 2. If the 
jury believe from the evidence that the train made but a 
momentary stop at the town of Easton, and, that under 
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such circumstances and while the train was in motion, 
deceased left the car and attempted to pass to the depot 
platform, they will find for defendant, unless they further 
believe that she so acted at the request or by direction of 
defendant’s brakeman. 3. If the jury believe from the 
evidence that the deceased was guilty of any recklessness 
or negligent act which directly contributed to her death, 
they must find for the defendant. In passing upon this 
question of contributory negligence the jury should take 
into consideration the sex, age, size and consequent want 
of activity of deceased, and all other circumstances in 
the case. And if the jury believe that it was negligent 
or reckless in a person such as deceased is proved to have 
been in these particulars to attempt to step or jump from 
the train in question while in motion, they should find 
for defendant. 4. If the jury believe from the evidence 
that the deceased at the time the train started to leave 
the depot was in her seat inside the car, and that while 
the cars were in motion she left her seat and attempted 
to pass to the depot platform, they will find for defend- 
ant. 5. If the jury believe from the evidence that 
deceased was inside defendant’s car at the time 
the train started to leave the depot, and that while 
the train was in motion she left the car and attempted to 
pass to the depot platform, they will find for the de- 
fendant. 

The instructions given by the court fairly presented 
the law governing the case and are justified by the rulings 
of this court in the cases of Doss v. R. R. Co., 59 Mo. 
37; Straus v. Railroad, 75 Mo. 190; Nelson». A. & P. 
R. R. Co., 68 Mo. 595; Price v. Railroad Co., 72 Mo. 418. 
It is insisted by counsel that the second instruction given 
for plaintiff is erroneous in requiring of defendant a 
higher degree of care and vigilance with reference to pas- 
sengers than the law imposes, in declaring that defendant 
was bound to exercise the strictest vigilance in carrying 
the deceased to her destination and to set her down 
safely ; and that for want of care in so doing, that is for 
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want of the strictest vigilance, defendant was liable. In 
the case of Higgins v. H. & St. Joe. R. R. Co., 36 Mo. 
418, the degree of care required is described as being 
‘*the utmost degree of care and diligence.”? In Redfield 
on Carriers, sec. 347, it is said: ‘* While courts, in an- 
nouncing the rule governing common carriers of persons, 
have said that they must be held to the utmost degree of 
care, vigilance, and precaution, it must be understood 
that the rule does not require such a degree of vigilance 
as will be wholly inconsistent with the mode of convey- 
ance adopted and render it impracticable. Nor does it 
require the-utmost degree of care which the human mind 
is capable of imagining. Such a rule would require the 
expenditure of money and the employment of hands, so 
as to render it perfectly safe, and would prevent all per- 
sons of ordinary prudence from engaging in that kind of 
business. But the rule does require that the highest de- 
gree of practicable care and diligence should be adopted 
that is consistent with the mode of transportation 
adopted.”’ 

In the case of Kelly v. R. R. Co., 70 Mo. 609, the 
court in speaking on this subjectsaid: ‘‘The carrier was 
bound to exercise the strictest vigilance in conveying 
passengers to their respective destinations, and in setting 
them down safely.” Had the words ‘‘ utmost vigilance” 
been used in the instruction instead of ‘‘strictest vigi- 
jance”’’ it would not have been (according to the authori- 
ties cited by defendant's counsel) subject to the objec- 
tion made, which in reality amounts to nothing more 
than a verbal criticism, the word utmost being quite as 
comprehensive in its scope as the word strictest. Instruc- 
tions two, four and five were properly refused, because 
they ignored the following principle stated in the case of 
Doss v. Railroad, 59 Mo, 37: ‘* Whether the attempt of 
plaintiff to step from the cars when the train was in mo- 
tion, was, under the circumstances of the case, such neg- 
ligence as would relieve defendant of all responsibility 
for accident is a question of fact for the jury.” 
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In place of the second of defendant's instructions re- 
fused, the court of its own motion gave the following: 
‘Tf the jury believe from the evidence that the train made 
but a momentary stop at the town of Easton, and, that 
under such circumstances and while the train was in mo- 
tion, deceased left the car and attempted to pass to the 
depot platform, they will find for the defendant, unless 
they further believe that she so acted at the request or by 
direction of defendant's brakeman; or, unless they 
further believe from the evidence that Mrs. Waller was 
injured in attempting to step upon the passenger plat- 
form at Easton when the motion of the car from which 
she alighted was so slow or slight that the act of deceased 
at that time and place was not careless or imprudent con- 
sidering the age, sex and state of health of deceased and 
all the other circumstances of the occurrence.”’ 

Objections are, also, urged to this instruction, but 
inasmuch as the record fails to show that the action of 
the court in giving it was excepted to at the time, under 
repeated rulings of this court, the objections made can- 
not be considered here. Perceiving no error justifying 
our interference, the judgment is affirmed with the con- 
currence of the other judges. 





HEATH v. THE Missourt, KANSAS & Texas RATLWAY 
Company, Appellant. 


1. Corporation, Existence of: LIABILITY: RECEIVERSHIP. The 
existence of a corporation is not destroyed or suspended by reason 
of its property and franchises being held in custody by a court of 
equity, and it may be sued upon all causes of action for which it 
may be or become liable in personam, and no license from such 
court is a condition precedent to the bringing of such actions. 


2. Corporation, Judgment Against: HOW ENFORCED. A judg- 
ment obtained against a corporation whose property and franchises 
are held in custody by a court of equity, cannot be satisfied from 
its property inthe hands of a receiver of such court, except through 
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the administering assistance of the court. But after its property is 
returned to its custody, such judgment could be enforced against it 
in the usual way. 


8. Corporation, Liability of: RECEIVER. Asa general rule a cor- 
poration cannot be subjected to obligations or liabilities incurred by 
a receiver, or his agents or servants while in charge of the corporate 
property. Only the receiver in his official capacity and the property 
in his charge are in such cases liable, and before the receiver can be 
sued, license to do so must first be obtained from the court of which 
he is an officer. 


4. Officer: RETURN OF PROCESS: EVIDENCE. The return by an offi- 
cer of the fact and mode of service of process when appearing in 
due form of law is conclusive upon parties to the record in all pro- 
ceedings, except an action against the officer for a false return. 


5. : : : Where the facts constituting lawful service, 
in the return of service of process by an officer, do not appear with 
all reasonable certainty the return is not conclusive but only prima 
facie evidence and may be impeached by competent proof. 





6. Railroads: JURISDICTION: PROCESS. Under R. S., sec. 2865, juris- 
diction ‘of a railroad company can only be acquired by service of 
process upon its station agent in the township where the justice re- 
sides, or if there be none then upon the “nearest station agent” as 
therein provided, and the return of the constable that service was 
had upon “E, E. Dunnaway, agent at Estill depot in Howard county” 
is not sufficient. 

7. : : . Where the property of a railroad company 
is in the hands of a receiver and its road operated by him, service of 
process upon the agent of the receiver will give no jurisdiction over 
the company. 





Appeal from Howard Circuit Court.—Hon. G. H. BurcK- 
HARTT, Judge. 


REVERSED. 


Smith & Krauthoff with Thos. J. Portis for ap- 
pellant. 


When this suit was brought, April 19th, 1876, also 
the date of service upon E. E. Dunnaway, agent at Es- 
till depot, the railroad was in the hands of a receiver. 
The plaintiff had his option to proceed by action either 
against the receiver in his official capacity, leave of court 
that appointed the receiver being first obtained, or, under 
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our statute, against the railroad company itself as such. 
High on Receivers, §$395 and 397; O. & M. R. R. Co. v. 
Fitch, 20 Ind. 498, affirmed in Alsop v. McKinney, 20 
Ind. 509. The plaintiff chose to proceed by-action against 
the railroad company itself. The receiver’s possession is 
not the possession of the corporation, but is antagonistic 
thereto, and the company cannot control either the re- 
ceiver or his employes. High on Receivers, § 396; 0. & 
M. R. R. Co. v. Davis, 23 Ind. 553, 560; Angel v. Smith, 
9 Ves. 335; Wiswall v. Sampson 14 How. (8. C.)52. The 
agents, servants and employes required in operating the 
railroad while in the hands of a receiver, are therefore 
the agents, servants and employes of such receiver, and 
not of the railroad company. Maera v. Holbrook, 20 
Ohio St. 137,149; McKinney v. O. & M. R. R. Co., 22 
Ind. 99, 100. That the agents, servants and employes of 
the receiver are not also the agents, servants and em- 
ployes of the company is evident from the fact that a 
corporation itself cannot be held responsible for the neg- 
ligence of the servants of a receiver operating the road. 
0. & M. R. R. Co. v. Davis, 23 Ind. 558; 0. & M. R. 
R. Co. v. Fitch, 20 Ind. 498. The servants whose negli- 
gence is complained of must be the servants of the 
company and under the control of the company, in order 
to make the company liable. See authorities above cited, 
also McKinney v. 0. & M. R. R. Co., 22 Ind. 100. 


R. C. Clark and Cosgrove, Johnston & Pigott for 
respondent. 


If the return of the constable, upon its face, shows a 
proper service of the writ of summons upon defendant it 
is conclusive as to the facts therein recited, whether true 
or false, except in an action against the constable for a 
false return. It cannot be attacked in a proceeding of 
this kind. Phillips v. Hoans, 64 Mo. 23; Bruce v. Hol- 
den, 21 Pickering 187, et seg. ; Hallowell v. Page, 24 Mo. 
590; Deliinger’s adm’r v. Higgins, 26 Mo. 180; Reeves 
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v. Reeves, 33 Mo. 28; Jeffries v. Wright, 51 Mo. 215; 
Magrew v. Foster, 54 Mo. 258; Wheeler v. R. R. Co., 
24 Barb. 414. Where it is denied that process was served 
upon the agent of a corporation, as the return of a sheriff 
shows, the fact must be put in issue by the plea in abate- 
ment. * * * The defence attempted to be interposed 
by appellant is one that may properly be interposed by 
plea, but can only be done by one filed at the earliest op- 
portunity. Union Nat. Bank v. Kappers, (8. C.) 
Illinois, January term, 1879 ; 22111. 9; 22 Ill. 197. The 
law presumes that the constable did his duty and served the 
writ upon the defendant’s agent, and not the agent of 
some one else. Henry v. Dulle, 74 Mo. 451; School 
Directors v. School Directors, 73 Ml. 255; Long v. Jop- 
lin M. & S&S. Co., 68 Mo. 481; Jones v. Relfe, 3 Mo. 
388: Davis v. Bent, 7 lowa 55. 





Martin, C.—This is a proceeding by motion to quash 
an execution on the ground that the defendant in the case 
in which it was issued was not served with process, and 
has never waived such service. The action was brought 
in Franklin township, Howard county, before a justice 
of the peace for killing on the 10th day of May, 1875, 
stock belonging to the plaintiff, valued at $150. The ac- 
tion was commenced on the 19th day of April, 1876, and 
process served on the same day. On the 27th day of 
May, 1876, judgment in the value claimed was given in 
plaintiff’s favor as upon a default. <A transcript of the 
record having been filed in the circuit court, the execu- 
tion complained of was issued from that tribunal. 

In the motion to quash it is alleged that the original 
process was not served upon the defendant ; that defend- 
ant had no agents, servants or employes in this state 
capable of being served with process ; that at the time of 
the supposed service the railroad and all the property of 
defendant had been taken from its management and con- 
trol and was being operated by a receiver, appointed for 
that purpose by the circuit court of the United States 
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for the Western District of Missouri, and that the sup- 
posed service of. process was upon the agent of the 
receiver, if upon any one, and not upon the defendant or 
any of its agents, servants or employes. On trial of the 
motion it appeared from the order appointing the receiver 
and other evidence that the defendant was not in control 
of its road at the time of the alleged injury to plaintiff’s 
stock, or at the date of the supposed service of process, 
but that it was being controlled and operated by the re- 
ceiver under appointment of said court. The transcript 
showing the time and manner of service was submitted 
in evidence and thereupon the motion to quash was over- 
ruled, from which action of the court the defendant 
appeals. 

I. The fact that the property and most of the fran- 
chises of defendant were held in custody by a court of 
equity for the purpose of enforcing satisfaction of specific 
claims against them, does not work a dissolution of the 
defendant as a corporation, or a cessation of its fran- 
chises. The corporate existence of defendant continues, 
although its dominion over its road and property may be 
in a state of suspension until they shall be returned to it 
by the court taking them in charge. Consequently, the 
defendant may be sued upon all causes of action for 
which it may be or become liable, in personam; and no 
license from that court having charge of its property is 
necessary as a condition precedent to the bringing of such 
actions. No judgment thus obtained could be satistied 
from its property in the hands of a receiver, except 
through the administering assistance of the court ap- 
pointing him. After its property is returned to its 
custody by the court taking charge of it, such judgment 
could be enforced against it, in the usual way, on final 
process. There is nothing, therefore, impossible or ille- 
gal in a suit against the defendant, notwithstanding the 
receivership. 

As a general rule, a corporation cannot be subjected 
to obligations or liabilities incurred by the receiver or his 
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agents or servants while in charge of the corporate prop- 
erty. The receiver, in his official capacity, and the 
property in his charge are alone liable in such causes of 
action, a fact which is expressly recognized in the order 
appointing the receiver, who operated the defendant’s 
road. It follows, therefore, that if the action of plaintiff 
had been properly defended, he could not have recovered 
judgment, because the injury complained of resulted 
from the acts of the receiver or his agents within the 
scope of his official duty in operating the road. The de- 
fendant had nothing to do with it, and, by virtue of the 
receivership, was prohibited from operating the train, 
which came in contact with the plaintiff’s stock. It 
could not have done so, without violating the order of 
the court dispossessing it of its road. I may remark in 
this connection, that it has been heldin the state of Indi- 
ana, that, notwithstanding a railroad may be in the hands 
of a receiver, the corporation remains liable in all statu- 
tory actions like the one sued on in this case, although 
accruing after the receiver’s appointment, and by reason 
of his own or his agents’ acts ; and that such actions may 
be brought in the usual mode prevailing in that state, by 
service of process on the conductors of passing trains. 
0.& UM. R. R. Co. v. Fitch, 20 Ind. 498; UcKinney v. 
0. & M. R. R. Co., 22 Ind. 99; Louisville, New Albany 
& Chicago R. R. Co. v. Cauble, 46 Ind. 277. But on 
examination of these decisions it will be found that they 
were rendered in pursuance of state statutes expressly 
subjecting the corporations to such actions. It is pro- 
vided in said statutes, in express terms, that the statutory 
action for killing or injuring stock may be brought 
against the company whether its road is being operated 
by itself, by a lessee, assignee, receiver or other person 
in the name of the company. In the absence of statutes 
to that end, there is nothing in this state to support the 
plaintiff’s claim as a demand against the defendant cor- 
poration. 

The receiver, in his official capacity, is the party lia- 
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ble for the injury complained of. Litigants are not at 
liberty to sue him when and where they please. A license 
to do so must first be obtained from the court of which 
he is an officer. I can hardly doubt that the plaintiff 
would have received a permission to that effect upon 
proper application. As these actions under our law are 
permitted to be brought before justices of the peace, in 
the township where the injury occurred, or in an adjoin- 
ing township, a provision intended for the benefit of both 
parties, an application to prosecute his action in statu- 
tory form would be manifestly natural and commendatory. 
It is impossible for a court to take charge of a long line 
of railway and run it without incurring along its line the 
obligations and liabilities imposed upon the proprietors 
of such property by the laws of the state in which it is 
operated. Neither could it be operated successfully with- 
out the aid and protection of state laws. I believe it 
is customary to permit liabilities of this character, when 
incurred by the receiver, to be ascertained and deter- 
mined in the counties in which the facts have transpired 
giving rise thereto, and according to the form of trial 
suited to the nature of the liability ; the judgment when 
obtained to be classified and enforced by the court having 
charge of the property. A rational regard for the rights 
of all parties concerned is the foundation for this prac- 
tice, and I am slow to believe that any court administer- 
ing an enlightened system of jurisprudence would refuse 
to grant all proper orders to that end. 

II. But, it is strenuously contended by plaintiff 
that, irrespective of the merits of his action, the defend- 
ant is estopped by the record from impeaching its verity. 
Its supposed verity goes back to and rests upon the con- 
stable’s return of process. The rule of law prevailing in 
this state regards the return by an officer of the fact and 
mode of service of process, when appearing in due form 
of law, as conclusive upon the parties to the record in all 
proceedings, except an action against the officer for a 
false return. Hallowell v. Page, 24 Mo. 590; Delinger 
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v. Higgins, 26 Mo. 180; Me Donald v. Leewright, 31 Mo. 
29; Reeves v. Reeves, 33 Mo. 28; Stewart v. Stringer, 41 
Mo. 400; Jeffries v. Wright, 51 Mo. 215; Phillips v. 
Evans, 64 Mo. 17; Anthony v. Bartholow, 69 Mo. 186; 
Madison Co. Bank v. Suman, 79 Mo. 527. The ground 
upon which this important rule rests is, that the officer 
declares in his return that he has done the things required 
of him to be done. When the return fails to disclose a 
performance of this official duty, substantially as re- 
quired of him, no conclusive effect can be invoked to 
apply the rule. In some states a departure from this 
rule has been recognized in its application to corporations, 
when the service of process thereon is permitted by law 
to be made upon a designated agent of the corporation. 
It has been held that, however conclusive the return of 
service should be regarded as to the time, place and man- 
ner thereof, it should be treated as only prima facie 
evidence of the fact of agency. Iam not aware that this 
departure has met with any approval in this state. The 
intimations of this court seem to make against it. Ma- 
grew v. Foster, 54 Mo. 258. 

The return in this case reads as follows: ‘‘ Executed 
as to said company as the law directs in such cases by 
reading the same to E. E. Dunnaway, agent at Estill de- 
pot, in Howard county, Mo., on the 19th day of April, 
1876.”’ 

Ido not think that this summons was ‘‘executed as to 
the company as the law directs in such cases.’’ The mode 
of service is clearly expressed in section 2865, Revised 
Statutes,1879. The summons must be addressed to the con- 
stable of the township in which the justice resides, and 
it must be served ‘‘on the station agent of such railroad 
company, if there be one in such township ; and if there 
be no such station agent in such township, the summons 
shall be served on the nearest station agent of the com- 
pany in the county in which the action is pending.”’ In 
making his return an officer is not required to follow the 
exact language of the statute, although it is always safer 

















OCTOBER TERM, 1884. 


Heath v. The M., K. & T. Ry. Co. 








to do so. If he has done what the law commands, it is 
easier to say so in the language of the statute which com- 
mands him. To clothe his return with the conclusive 
effect imputed to it by law, the facts constituting lawful 
service must appear in his return with all reasonable cer- 
tainty. If it issusceptible of two rational interpretations 
it is shorn of the conclusiveness which distinguishes an 
official return. Intendments of the law which go to sus- 
tain the regularity of his actions as an officer, may lend 
to it the foree and effect of prima facie evidence, but it 
is open to impeachment by competent proof. Especially 
is this true when the objection is raised in the case itself. 
The return in question is neither in the language of the 
statute, nor in language which can be treated with any 
reasonable certainty as equivalent thereto. 

Jurisdiction of the defendant could not be acquired 
by service of process on any agent belonging to it. None 
but a station agent could answer the purpose. The re- 
turn fails to express that it was served on any agent of 
the company. Perhaps, from the language used, such 
fact may be reasonably implied. But it clearly fails to 
indicate that the person served wasa “station agent.”’ 
Either a conductor or section master found at the depot 
would answer the description of the person served. Not 
only must he be a station agent but he must be the sta- 
tion agent of the station in the township where suit is 
brought, or the next nearest one in the county. The re- 
turn fails to state any such facts and we must resort to 
parol evidence for the purpose of determining where Es- 
till depot is situated in Howard county. The return not 
being in compliance with law does not conclude the de- 
fendant. Being open to impeachment, in my opinion, it 

yas successfully impeached by the evidence submitted 
which proved that the road and its equipments were all 
in the hands of a receiver, and that the defendant could 
not have had a station agent ‘‘at Estill depot”? without 
violating the injunction upon which the receivership rests, 
a thing not to be presumed after delivery of the road to 
VoL. 83—40. 
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the receiver. While the defendant may have had an 
agent there it could not have had one answering the defi- 
nition of a station agent, or any one having charge of the 
station. 

In accordance with these views the judgment is re- 
versed and a judgment in favor of defendant quashing 
the execution is entered. All concur. 








McCoy et al., Appellants, v. Green et al. 


1. Contract, when Void. A contract made upon the consideration 
that an impending and threatened prosecution for a felony will be 
abandoned is void. 


xo 


: PRINCIPAL AND AGENT. Where a party through a third per- 
son, procures another to sign a contract upon consideration that the 
first will abandon a threatened prosecution for a felony, the acts of 
such third person are the acts of the first, and the contract is void. 





8. Promisory Note: STIPULATION TO PAY ATTORNEY'S FEE : CONSIDER- 
ATION. A note which contains a stipulation that the makers shall 
pay attorney's fees and all costs of collection is nota negotiable 
promissory note, and the assignee of such note holds it subject to in- 
quiry into the validity of the consideration of the note and mortgage 
by which it is secured. 

4. Judgment Against One of Several Defendants. Judgment 
may be given for or against one of several defendants, and in a suit 
upon a note void as to one maker but valid as to the other, judgment 
should be for him as to whom it is void and against him as to whom 
it is valid. 


Appeal from Clark Circuit Court.—Hon. Joun Cy, 
ANDERSON, Judge. 


REVERSED, 


Hagerman, McCrary & Hagerman for appellants. 





(1) Appellants were entitled to judgment on the 
note against Chas. L. Green. His answer only alleges 
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that the note was assigned without consideration. The 
assignment being in writing imported a consideration. 
Abbott's Trial Ev. 4. The burden was on him to show 
that there was no consideration and he offered no proof. 
This judgment is an entirety and for this error the whole 
case must be reversed. Jns. Co. v. Clover, 36 Mo. 393. 
(2) The question of duress is not in this case. <A case 
can only be tried and decided upon the issues made by 
the pleadings, whether tried to the court or to a jury. 
Currier v. Lowe, 32 Mo. 203; Wade v. Hardy, 75 Mo. 
394; Bank v. Armstrong, 62 Mo. 59. The answer of 
Mrs. Green avers (@) fraud, covin and misrepresenta- 
tion; (6) compounding of a felony; these defences are 
in distinet counts and each count must be sufficient 
within itself and cannot be aided by what is in the other, 
Clark v. Whitluker Lron Co., 9 Mo. App. 446 and cases ; 
National Bank v. Green, 38 lowa 140. The first defence 
has no foundation in the record. The defence of duress 
is not averred because there is no allegation that there 
was a threat of an unlawful prosecution which is an in- 
dispensable element. The second count attempts to state 
the consideration to be the compounding of a felony, but 
fails to allege that a crime has been committed or a 
prosecution commenced, Brick Co, v. Cook, 44 Mo. 29, 
40. The statute permits no inconsistent defences to be 
pleaded. Duress and the compounding of a felony are 
inconsistent defences. Pleadings define the controversy. 
They must be distinct and the court cannot go outside of 
them. Bliss’ Code Pleading, see. 138. There is no 
defence in the record and appellants should have judg- 
iment here. It is not sutlicient to say that either one or 
the other of the defences must be true. Plant ov. Gunn, 
” Woods C. C. 372. (3) Even if there had been duress 
or the compounding of a felony, a bona jfide purchaser 
for value before maturity can recover on the note and 
mortgage. 1 Wharton on Contracts, sec. 146; Bowman 
v. Hiller, 180 Mass. 153; Beals v. Neddo, 2 Fed. Rep. 
41; Clark v. Pease, 41 N. H. 425; Llogan v. Moore, 48 
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Ga. 162. The presumption is that the assignees of the 
note took it innocently before maturity, and in the 
absence of proof to the contrary they are entitled to 
recover. Corby v. Butler, 55 Mo. 398; Horton v. Bayne, 
52 Mo. 531. The defence is to the note. The mortgage 
was given to secure that. Any defence to the note is a 
defence to the mortgage. An innocent holder of the note 
takes the mortgage freed from equities. Carpenter v. 
Longan, 16 Wallace 273; Preston v. Morris, 42 Iowa 
549. This is expressly decided as to the defence of 
duress in Beals v. Neddo, 2 Fed. Rep. 41; Rogers >. 
Adams, 66 Ala. 600. (4) There can be no duress by 
threats of a prosecution unless the threat is of an unlaw- 
ful prosecution. Davis v. Luster, 64 Mo. 43; Plant v. 
Gunn, 2 Woods C. C. 372; Harmon v. Harmon, 61 Me. 
227; Seymour v. Prescott, 63 Me. 376; Landa v. Obert, 
45 Tex. 539; Smith v. Rowley, 66 Barb. 502; Compton 
». Bunker Hill Bank, 96 Ill. 301; Adams v. Stringer, 78 
Ind. 175. To sustain the defence of compounding a 
felony it must be shown that a crime has been committed, 
or else that a prosecution has been begun. 1 Wharton 
on Contracts, sec. 483; Brick Co. v. Cook, 44 Mo. 29; 
Bank v. Matthewson, 5 Hill (N. Y.) 249; Plant vo. Gunn, 
2 Woods 372. (5) There being no proof that a crime 
had been committed, the defence of compounding a 
felony falls to the ground. The defence of duress under 
the pleadings is not in the case. A mere threat of an 
unlawful prosecution is not sufficient, even if the ques- 
tion of duress were in the case. Seymour v. Prescott, 69 
Me. 376; Harmon v. Harmon, 61 Me. 227; Plant ». 
Gunn, 2 Woods 372; Landa v. Obert, 45 Tex. 539; 
Insurance Co. v. Meeker, 85 N. Y. 614; which in sub- 
stance overrules Hadie v. Slimmon, 26 N. Y. 9. (6) The 
testimony of Mrs. Green was not sufficient to contradict 
the recitals of the officer taking the acknowledgment. 
Insurance Co. v. Nelson, 103 U. 8. 544; Kerr v. Russell, 
69 Ill. 666; Calumet, &c., Co. v. Russell, 68 Ill. 426. The 
justice cannot be permitted to contradict the recitals of 
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his certificate. Proffatt on Notaries, § 155 and cases. 
{7) The defence fails upon the pleadings and the proofs. 
This was a suit in equity and is before the court for trial 
de novo and a decree should now be entered for plaintiff 
or directed to be entered by the lower court. R.S., sees. 
3776-8779 ; Durkee v. Chambers, 57 Mo. 575; Darrier o. 
Darrier, 58 Mo. 222. ; 


Anderson & Schofield and Matlock & Hiller for 
respondents. 


(1) It is admitted by the record that the instrument 
sued on was assigned after its maturity. It is, therefore, 
open to any defence, in the hands of the assignees, which 
might defeat it if sued on by the payee. And, even 
without such record admission, the assignees took the 
paper subject to any or all such defences, because the 
instrument is not a negotiable promissory note. Jirs/ 

ational Bank of Carthage v. Marlow, 71 Mo. 618; 
First National Bank of Trenton v. Gay, 71 Mo. 627; 
Storr v. Wakefield, 71 Mo. 622. But even were this note 
negotiable the defendants having offered evidence of 
duress, fraud, misrepresentation or illegality in the con- 
sideration thereof, the onws was shifted to plaintiffs to 
prove that they received it bona fide, before maturity 
and for value. This the plaintiffs made no attempt to 
prove. Johnson v. McMurry, 72 Mo. 278; Hamilton v. 
Marks, 63 Mo. 167. (2) The note and mortgage were 
obtained by means, and under the influence, of a direct 
charge of felony against defendant, Charles Green ; 
threats of immediate prosecution unless given; and 
promises of immunity if given. They are, therefore, 
void without respect to whether Green was in fact guilty 
or innocent. R.S8., sec. 1433, Hadiev. Slimmon, 26N. Y. 
9; Taylor v. Jaques, 106 Mass. 291; National Bank of 
Oxford v. Kirk, 90 Pa. St. 49; Roll v. Raguet, 4 Ohio 
400; S.C. 5 Am. Law. Reg. (O. 8.) 420. (3) Upon the 
hypothesis of Green’s guilt plaintiffs cannot recover. The 














630 SUPREME COURT OF MISSOURI, 


McCoy v. Green. 








maxim ex turpi causa non oritur actio applies. Authori- 
ties cited, supra ; Baker v. Farris, 61 Mo 389 ; Summers 
». Summers, 54 Mo. 340; Brick Co. v. Cook, 44 Mo. 29. 
(4) Upon the hypothesis of Green’s innocence plaintiffs 
cannot recover. If innocent McCoy knew it, and his 
conduct amounted to moral duress. 1 Story Eq. Jur., 
§ 239; Hadie v. Slimmon, 26 N. Y.9; Sharon v. Gager, 
47 Conn. 189; Davis v. Luster, 64 Mo. 48. And the fact 
that a claim, so enforced, may have been just constitutes 
no answer to the charge of duress. Tuylor v. Jaques, 
106 Mass. 291; Osborne v. Robbins, 36 N. Y. 371; Phelps 
». Zusehlag, 30 Texas 371. (5) The consideration. for 
the note and mortgage was to do an illegal act; they are 
therefore tainted with such illegality. Ina suit, growing 
out of any such illegal compact, courts will deny any 
relief to either party, leaving both where it found them. 
In pari delicto potior est conditiodefendentis. Davis v. 
Luster, 64 Mo. 43; Roll v. Raguet, 4 Ohio 400. (6) 
Even if Mrs. Green stands in delicto, yet she was placed 
in extremis by the threats of McCoy and is notin pari 
delicto with him. In such cases equity would interfere 
even to grant affirmative relief to the less guilty; a 
fortiori it would withhold relief sought by the more 
guilty. 1 Story Eq. Jur., $400; Poston v. Balch, 69 
Mo. 115; Gowan v. Gowan, 30 Mo. 472. (7) Although 
the amount for which the note was given may have been 
justly due, yet the note and mortgage were not given 
upon that consideration alone, but, also, upon the un- 
lawful agreement that Green should not be prosecuted. 
The court will not attempt to separate the good from the 
evil consideration ; the whole contract falls. Summers 
». Summers, 54 Mo. 340; Barton v. Plankroad Co., 17 
Barb. 397; ose v. Truaz, 21 Barb. 361; Saratoga Bank 
o. King, 44 N. Y. 87. 


Brack, J.—This was a suit to foreclose a mortgage 
given by the defendants, who are husband and wife, upon 
the lands of the wife; and made to secure a note given 
by both defendants and payabie to Joseph McCoy, and 
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by him assigned to plaintiffs. The defendants filed 
separate answers. The cause was tried by the court. 
There was judgment for the defendants. No instruc- 
tions were asked or given. The cause is here mainly 
upon the alleged ground that the answer of the defend- 
ant, Hulda Green, constituted no defence and on the 
pleadings and the evidence the judgment should have 
been for the plaintiffs. 

When parties will go to trial and neither save such 
questions as to sufficiency of the pleadings by demurrer, 
motion to strike out or to make pleadings more specific, 
and introduce evidence without objection, they cannot 
expect this court to examine the pleadings with a very 
critical eye. Two defences were set up in the answer of 
Hulda, but it will be necessary only to examine one of 
them. This, in substance, stated that Joseph McCoy, 
the payee of the note, and her husband had been en- 
gaged in business together, and there had been a 
settlement between them; that on the day of the date of 
the note and mortgage, April 3d, 1875, McCoy came to 
her house with the note and mortgage and there stated 
that defendant’s husband had obtained from him the 
sum of money mentioned in the note by false pretences ; 
that he had taken the advice of the prosecuting attorney 
and there was no doubt of the guilt of the defendant's 
husband, and that unless she signed the note and mort- 
gage he would send her husband to the penitentiary ; but 
if she would sign the note and mortgage he would 
conceal the crime and would not prosecute him ; that she 
was alarmed and distressed, but in order to save her 
husband from the penitentiary, on the agreement of said 
McCoy to conceal the crime and to abstain from the 
prosecution of her husband she did sign the note and 
mortgage. There was abundant evidence to sustain the 
issues thus presented. The objection is, that this defence 
fails to allege that the crime had been committed or a 
prosecution commenced. 

1. In Cheltenham Fire Brick Co. »v. Cook, 44 Mo. 
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40, it was said, where no prosecution has been instituted 
it is necessary to allege the fact that a crime has been 
committed, citing Bank v. Matthewson, 5 Hill 249. The 
question of pleading was not presented in Baker ». 
Farris, 61 Mo. 389, because the suit was before a justice 
of the peace, but the instruction there given and 
approved, was upon the assumption that if the note 
was given for the purpose of saving the defendant’s son 
from arrest, er imprisonment, or for the purpose of com- 
promising a charge of obtaining goods under false 
pretences, then preferred, or about to be preferred, or 
threatened to be preferred, the same was void. So, also, 
in Sumner v. Summers, 54 Mo. 340, it was said ‘‘it is the 
agreement either express or implied to abstain from 
prosecution or to dismiss a prosecution already begun, 
which taints the whole transaction and avoids the con- 
tract.” Doubtless one who has created a debt or 
obligation and in doing so has committed a felony may 
secure such debt, and the security be valid in all res- 
pects, and we see no good reason why the wife may not 
secure the obligation of her husband thus incurred, if she 
does so freely and upon her own judgment. But con- 
tracts made to stifle public prosecutions cannot be 
upheld. If the contract be made for the purpose and 
upon the consideration that an impending and threatened 
prosecution for a felony shall be stopped, it is void. 
Roll v. Raguet, 4 Ohio 400; Taylor v. Jaques, 106 
Mass. 291; Wharton on Cont., sec. 483. The answer 
was sufficient. 

2. It is, also, insisted that McCoy made no promises, 
but if any were made, they were made by one Neff who was 
the half brother of this defendant. McCoy had endeav- 
ored to see Mrs. Green, but Mr. Green would not let him 
see her. He then went to Neff and told him all about 
the charges against Green; after some persuasion Neff 
and McCoy went to Green’s house, and the charges of 
embezzlement were related to her. At first she stub- 
bornly refused to make the mortgage; but the evidence 
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tends to show that she was induced to make it by Neff, 
who was acting for and at the instance of McCoy. It is 
clear, therefore, that Neff’s acts were in reality the acts 
of McCoy. It is true, the latter says he did not au- 
thorize Neff to promise immunity from arrest, but he does 
say that he had consulted the county attorney and 
had a good case; that he would have prosecuted Green 
if he had not given security. 

3. The note contains a stipulation, as follows: 
‘¢ And we further agree to pay all costs and attorney’s 
fees should this note have to be collected by law, includ- 
ing all expenses of collection.”’ This, under the 
well-settled law of this state, is not a negotiable 
promissory note. Bank v. Gay, 63 Mo. 33; Samstag v. 
Conley, 64 Mo. 476; Bank v. Marlow, 71 Mo. 618. And 
the plaintiffs hold the same subject to an inquiry into the 
validity of the consideration of both the note and 
mortgage. 

4, Charles L. Green does not question the validity 
of the note as to himself, and yet the judgment was for 
himalso. The suit to foreclose the mortgage was a statu- 
tory proceeding and a suit at law ; and was governed by 
the law regulating civil suits, except as otherwise pro- 
vided in the statute relating to mortgages and deeds of 
trust. Section 3303, Revised Statutes. The issues 
are to be tried as in other civil suits. By the statute 
regulating civil procedure, judgment may be given for 
or against one or more of several defendants. Section 
3673. In suits to enforce mechanics’ liens the plaintiff 
may, if he fails to show the existence of a lien, have 
general judgment. We see no reason why the plaintiff 
may not have general judgment, if he fails to have the 
pledge enforced. Because such general judgment was 
not given against Chas. L. Green the judgment is reversed 
and cause remanded with directions to the circuit court 
to enter up judgment in accordance herewith. The 
other judges concur. 











634 SUPREME COURT OF MISSOURI, 





Mastin v. The Pacific Railroad Co. 





Mastin v. THe Paciric Rarmroap Company, Ap- 
pellant. 


1. Railroad: SUBSCRIPTION TO STOCK: STATUTE. It was competent 
for the legislature while authorizing the counties by the general 
railroad law of 1853 (Laws 1853, p. 121) to subscribe to the capital 
stock of railroads and to impose special taxes for the purpose of 
paying such subscription, to declare whether the stock subscribed 
for should belong to the county in its corporate capacity, or to the 
taxpayer. 


2. g $ . Nor would it have been incompetent for the 
legislature to give the stock in such case to the taxpayer, although 
the charter of the railroad to which the subscription was made was 
granted prior to the general railroad law of 1853, and such charter 
gave the absolute ownership of the stock subscribed by the county 
to the latter in its municipal character. 





8. Railroad: COUNTY SUBSCRIPTION TO STOCK: QUESTION OF FACT. 
Whether a subscription by the county court of Jackson county of 
$200,000, made September 3, 1860, to the capital stock of the Pacific 
Railroad Company was made under the charter of the railroad, or 
under the general railroad law of the state then in force giving the 
stock to the taxpayer to the extent of the special taxes paid by him 
towards satisfaction of the subscription; held to be a question of 
fact to be determined from all the evidence bearing upon the acts 
and conduct of the parties to the subscription ; also, held that the 
finding of the trial court that said subscription was made under the 
general railroad law was well supported by the evidence. 














4, Railroad: STOCK, RIGHT TO: STATUTE. The taxpayer had the ex- 
clusive right to the stock due from the company under a subscrip- 
tion to its stock made under the general railroad law, and it could 
not be issued by the railroad to any one else. 







Appeal from Jackson Circuit Court.—Hon. SAMUEL L. 
SAWYER, Judge. 






AFFIRMED. 







E.. A. Andrews, James Baker and Thos. J. Portis 
for appellant. 






(1) The court below properly held: that the stock 

































OCTOBER TERM, 1884. 635 


Mastin v. The Pacific Railroad Co. 








subscribed by the county in 1853 (to-wit : $75,000) ‘* was to 
be held, owned and treated as county property.’’? (2) The 
court below improperly held: that the stock subscribed 
by the county in 1860 (to-wit: $200,000) was held by the 
county in trust and should be treated as the property of 
the taxpayer. (3) Section 14 of defendant’s original 
charter, approved March 12, 1849 (acts 1849, p. 219), and 
the 13th section of the act amendatory thereof, approved 
December 25, 1852 (acts 1853, p. 10), authorized counties 
to subscribe for its capital stock without ascertaining the 
sense of the voters as to the subscription or ‘‘as to 
whether the same should be paid by issue of county 
bonds or by taxation,’’ as was required by the general 
law in Revised Statutes, 1855, vol. 1, p. 427, sec. 30. 
(4) Said charter as amended authorized counties to issue 
their bonds to pay such subscription, and as no limita- 
tion was imposed as to interest it was competent for the 
parties to contract for any rate which the law did not 
prohibit. Secs. 13 and 14, supra, and 56 Mo. 42. 
(5) When stock was subscribed by a county under said 
charter or its amendment, the stock so subscribed ‘‘ was 
to be held, owned and treated as county property.’’ 48 
Mo. 104. (6) The plaintiff’s title to stock subscribed by 
the county depends upon the law granting to the county 
court the power to subscribe. That the court did order 
an election can make no difference. It was competent 
and proper for the court to consult the people before 
making the subscription, but it was not bound to do so. 
In this case the court derived its power to subscribe from 
the law (charter) and not from the voters. 47 Mo. 349, 350. 
The charter and its amendments make no provision al- 
lowing the taxpayer stock. (7) To entitle a taxpayer to 
stock under section 31 of the general law of 1853 (idem sec. 
32, Revision 1855) there must have been prior to the sub- 
scription an affirmative vote by the taxpayers upon two 
propositions: First ‘‘ fora subscription,” and, second, to 
pay ‘‘by taxation.”’ Section 29, General Law of 1853, 
idem, sec. 30, Revision of 1855. (8) It is only in such a 
case, that the county or municipal corporation may issue 
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anticipation bonds under section 33, (sec. 34) ‘‘ bearing 
interest at a rate not exceeding 7 per cent. per annum.’ 
Sec. 33 General Law of 1853; idem, sec. 34, Revision of 
1855 ; 56 Mo. 42, 44. (9) A subscription made under the 
general law, at the time the $200,000 was subscribed by 
Jackson county, to-wit: 1860, did not entitle a taxpayer 
to stock, if it was payable in bonds or out of the internal 
improvement funds, or from the proceeds of overflowed 
or swamp lands. Secs. 29, 31, and 32, General Law of 
1853 ; idem, Revision of 1855, secs. 30, 32 and 33. (10) 
The subscription of $200,000 made by Jackson county in 
1860, was not an original subscription under the general 
law, but a consolidation of the existing valid subscrip- 
tions of the county of $100,000, made in 1850; $50,000 
by the city of Independence made in 1853, and $75,000 
by the City of Kansas made in 1857, all under the pro- 
visions of defendant’s charter, and a change to one more 
satisfactory to both parties to the contract, the con- 
tractee thereby surrendering its right to $25,000. The 
subscription when made, was by its terms made payable 
in bonds running four years or less and bearing ten per 
cent. interest, which were in 1865 again changed to six 
year bonds or less bearing the same rate of interest. 
(11) The defendant, at the time plaintiff demanded 
capital stock upon his tax certificates, had no stock to 
issue to either the county or taxpayers, having already 
issued to the county, one certificate of 750 shares, which 
was all that could be issued by it for the $75,000 sub- 
scription, made by the county in 1853; and, also, 
certificates for 2000 shares to taxpayers, which was all 
that could be issued by it for the $200,000 sub- 
scription made by the county in 1860. (12) Under the 
evidence, the plaintiff was not entitled to recover in this 
form of action on tax certificates issued for taxes to pay 
the $200,000 subscription, and the judgment should 
therefore be reversed. 


C. A. Winslow, F. M. Black and Edwin Silver for 
respondent. 
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(1) The yrincipal question in this case is as to 
whether the $200,000 subscribed by Jackson county to 
the capital stock of the Pacific Railroad belonged to the 
county or to the individuals who paid the special rail- 
road taxes levied to pay that subscription; and the 
solution of this question depends, (@) upon the extent of 
the power of the legislature to make the provisions of 
the law of 1853, subsequently embodied in the revision 
of 1855, applicable to the charter of said railroad ; and 
(6) whether the subscription was made, accepted and 
treated as subject to those provisions, which involves the 
construction of the various laws cited, and the consider- 
ation of the conduct of the county court and the railroad 
company in the premises. (2) Respondent maintains 
that the $200,000 subscription must be governed by the 
general law of 1853 as embodied in the revision of 1855, 
so far as relates to the right of the taxpayers to the 
stock in question, for two equally conclusive reasons: 
First. The subscription was made under that law and 
not under the charter. This is mainly a question of 
fact, it being assumed that the subscription could have 
been made under either law. Savignac v. Garrison, 
18 How. 136. The lower court found this, question of 
fact for respordeit which should not be disturbed 
in the appellate court. Gould v. Smith, 48 Mo. 44. 
Second. Tf the subscription was in fact made under the 
charter, it would still be subject to the general law as to 
all subsequent matters, because that law was especially 
made applicable to the charter, the provisions in ques- 
tion here are not inconsistent with the charter, and the 
legislature was competent to enact them and apply them 
to the charter. The charter should be read as though 
sections 30 to 32, Laws 1853, p. 136, Revised Statutes 
1855, sections 31 to 33, p. 427, were incorporated in it, or 
the provision of the charter substituted for section 29 of 
the general law, and then the whole matter will appear 
plain enough. No additional hardships are imposed on 
appellant; most of the provisions are highly beneficial, 
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and the power of the legislature to make them cannot be 
successfully questioned. They were all enacted before 
any subscription was made, and affect the remedy only. 
Blair v. Perpetual Ins. Co.,10 Mo. 559; Peters v. Rail- 
yoad, 23 Mo. 107; Gorman v. Railroad, 26 Mo. 441; 
State v. Matthews, 44 Mo. 523; State v. 7. & St. J. R. 
R. Co., 60 Mo. 148; State ex rel. v. Garroutte, 67 Mo. 
445; Com. v. Hamilton Mfg. Co., 120 Mass. 383; 
Howard v. Kentucky Ins. Co., 13 B. Mon. 286; Mora- 
wetz on Corp., §$ 437 to 448; Field on Corp,, 
S$ 37 to 44; State ex rel. Barlow v. Dallas County 
Court, 72 Mo. 329. (3) The stock issued on the 
$200,000 subscription was the property of the persons 
who paid the special taxes and must be issued directly 
tothem. The county had no agency or trusteeship in 
the premises. Laws 1853, p. 136, sec. 31; R. S. 1855, p. 
428, sec. 32. (4) If the stock belonged to the individuals 
who paid the special taxes to pay the $200,000 subscrip- 
tion, and the company was bound to issue stock to the 
full amount thereof, on the proper presentation of the 
certificates, it follows that the plaintiff was entitled to 
have a certificate of stock for the full amount of the tax 
certificates held by him, as there remained unissued 
stock to more than the amount thereof. The answer 
claims that the defendant had complied with the law by 
issuing stock to taxpayers in the full amount of 
$200,000, but the evidence shows that defendant on the 
$200,000 subscription had only issued $169,600 to persons 
holding certificates for taxes levied to pay this sub- 
scription, the remaining $30,400 having been issued to 
persons holding certificates for taxes levied to pay the 
$75,000 subscription. Defendant had no right to issue 
stock to A which rightfully belonged to B, and having 
done so is no defence to this action. Plaintiff having 
presented his certificates in accordance with the law as it 
stood at the time, and the company having refused to 
issue the stock, he is entitled to recover its value on 
that day. G. 8. 1865, p. 338, sec. 19; Slate ex rel. v. 
Rombauer, 46 Mo. 155; Seymour v. Ives, 46 Conn. 109. 
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ALEXANDER MARTIN, Special Judge.—This is an 
action for damages against the defendant on account of 
its refusal to issue and deliver to plaintiff certificates of 
its capital stock, and was commenced in August, 1873. 
It is alleged in the petition: that on the 12th day of 
September, 1853, Jackson county subscribed the sum of 
$75,000 to the capital stock of defendant, and that it 
paid said subscription by special taxes levied upon, and 
collected from, all taxable property for the years 1856, 
1858 and 1859; that on the 3rd day of September, 1860, 
said county in pursuance of an election held to that 
end, subscribed a further sum of $200,000 to the capital 
stock of defendant, and that said subscription was paid 
by means of special taxes levied and collected from taxa- 
ble property, for the years between 1861 and 1871 inclu- 
sive. It is further alleged that upon payment of said 
special taxes, the clerk of the county court issued and 
delivered, to the persons so paying, tax certificates 
declaring the amount paid by them respectively ; that 
by virtue of assignments to him, the plaintiff is owner of 
such certificates for taxes paid by taxpayers for the 
years 1856, 1858 and 1859, in the sum of $377.19, and for 
taxes paid for the*years between 1861 and 1871 inclusive, 
in the sum of $11,193.39, amounting in the aggregate to 
a sum total of 811,570.50. 

It is next averred, that upon presentation of these 
tax certificates to defendant, for the purpose of having 
them converted into shares of the defendant's capital 
stock, the defendant declined to recognize the right of 
plaintiff to such shares, and refused to transfer, issue, or 
deliver to him certificates of the same. 

After some specific denials, the defendant in its 
answer, pleads affirmative matter, wherein it is alleged 
that, upon payment of said subscription of $75,000, the 
defendant issued, in fulfilment of its part of the obligation 
contained therein, a certificate of 750 shares of its capital 
stock, to the county of Jackson, being the full amount 
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called for in said subscription, and that, by virture of an 
execution sale under a judgment against said county, 
said shares were sold and transferred to one John G. 
Priest, and entry to that effect made in the stock books 
of the company. In relation to the subscription of 
$200,000, it is alleged that the same was made and 
effected for the benefit of said county, and not for the use 
or benefit of the taxpayers, and that the county court 
having sold the stock represented by said subscription to 
divers persons, too numerous to mention, caused the 
defendant to issue certificates of stock to such persons, 
none of which ever came into the hands of plaintiff. 

It is further alleged in the answer, that, notwith- 
standing the county owned the stock, the county court 
‘aused certificates to be issued to the persons paying 
_ special taxes for railroad purposes, which were presented 
to the company for the purpose of being converted into 
shares of capital stock, and upon which the company 
issued certificates of its stock to such persons in the full 
amount of $200,000, long prior to the date of the certifi- 
cates sued on. The new matter of the answer is denied 
in the reply. 

The issues thus raised by the pleadings were tried by 
the court without the intervention of a jury. It appears 
from the instructions, that the court ruled against the 
plaintiff on his demand under the subscription of $75,000, 
and in his favor on his demand under the subscription of 
$200,000. In accordance with this ruling, judgment was 
entered for plaintiff in the sum of $14,224, being the 
amount of his demand with interest on account of his 
tax certificates relating to the subscription of $200,000, 
from which the defendant appeals. 

I, The right of the plaintiff to shares in the capital 
stock of defendant is a creation of the statute. Undoubt- 
edly it was competent for the law-making power, while 
authorizing the counties to subscribe to the capital stock 
of railroads, and to impose special taxes for the purpose 
of paying such subscription, to declare whether the stock 
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subscribed for should belong to *he county in its cor- 
porate capacity or to the taxpayer, who eventually, in 
every instance, bears the burden of the subscription. 
No title to the shares in litigation is claimed or pre- 
tended, outside of legislative enactments. In the charter 
of defendant of February 17, 1849 (Sess. Acts 1849, p. 
219), which was amended by act of December 25, 1852 
(Sess. Acts 1852, p. 70), counties, cities and towns were 
authorized to subscribe to its capital stock, without any 
vote or advisory election of the taxpayers. They were 
authorized to issue bonds in payment of its subscrip- 
tions, or to make any other provision for payment 
agreeable to the parties. No provision whatever is to be 
found in the charter of defendant, or its amendments, 
conferring upon taxpayers any title, either legal or 
equitable, to the capital stock thus authorized to be sub- 
scribed and paid for. In the 29th section of the general 
‘ailroad law of February 24, 1853 (Sess. Acts 1853, 
p. 121, R. 8. 1855, p. 427), the county court of any 
county is authorized to subscribe to the capital stock of 
any company organized under that law or any other act 
of the state. 

It is futher provided that such court may, for infor- 
mation, cause an election to be held to ascertain the 
sense of the taxpayers as to such subscription, and as to 
whether the same should be paid by issue of bonds by 
taxation. In the 30th section it is made the duty of the 
court to issue bonds or levy a special tax to pay the 
subscription, the funds raised by such tax to be kept 
apart from other funds, and to be appropriated to no 
other purpose than the payment of such subscription. 
In the 31st section it is provided that the county court 
shall cause to be issued and delivered to the persons pay- 
ing such special taxes, certificates to that effect, which 
shall be convertible into the stock of the company for 
whose benefit the subscription was made. In the 32nd 
section, the county is authorized to raise funds by issue 
of bonds to pay the instalment of the subscription in 
VoL. 88—41 
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anticipation of the collection of the special railroad tax 
levied for that purpose. Under the 56th section, all 
existing railroad corporations are made subject to the 
provisions of the general law, in so far as they are not 
inconsistent with their charters. In pursuance of judicial 
construction the 29th section was so amended as to sub- 
stitute ‘‘shall’’for ‘‘may”’ with reference to the advisory 
election, thus making such election a condition precedent 
to a subscription by the county (Sess. Acts 1859-60, 
p. 88). 

Thus, it will be seen that two distinct methods of 
subscription by counties and cities were apparently in 
force at the same time. By the method authorized in 
the charter of defendant, no advisory election was 
necessary, no particular form or process of payment is 
indicated and no right to the stock subscribed for is 
conferred upon the taxpayer. By the general law, an 
advisory election is necessary, payment by bonds or 
taxation is authorized, and a payment of special taxes, 
when properly certified, gives to the taxpayer a right 
in the capital stock of the company, corresponding with 
the amount paid by him. 

II. While these two statutory modes of subscrip- 
tion were apparently both in force, Jackson county, on 
the 12th day of September, 1853, subscribed $75,000 to 
the capital stock of defendant, without ordering an ad- 
visory election, referring for its authority to do so to the 
charter of defendant, as amended by act of December 
25th, 1852. The order for the subscription is silent as to 
the manner of payment, whether by money, bonds, or 
special taxation. The county court in 1856 levied a 
special tax supposed to be sufficient to pay the first one- 
third of the subscription, and in August, 1858, another 
tax to meet the second third. While matters so stood in 
this condition, the county court, on the 21st of Decem- 
ber, 1858, ordered an election to be held on the second 
Monday of February, 1859, for the purpose of taking 
the sense of the taxpayers as to whether the county 
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should subseribe $200,000 to the capital stock of de- 
fendant, to be paid by taxation in four annual instal- 
ments, the proceeds of said taxation to be anticipated 
by the issue of bonds at the option of defendant. The 
conditions of the subscription were declared and pub- 
lished in the order for the election, one of which was 
that three former subscriptions, one of $100,000 in 1850 
by the county, one of $50,000 in 1853 by the city of In- 
dependence, and one of $75,000 in 1857 by Kansas City, 
should be released and canceled. Nothing had ever 
been paid upon these subscriptions, no steps having ever 
been taken to that end ; and for these reasons they can- 
not be considered in any other light than as inducements 
leading to the proposed subscription. In pursuance of 
this order, the advisory election was held and resulted 
in favor of the subscription. 

No express reference appears in the order or in the 
proposition voted upon to the charter of the company 
or to the general railroad law, to indicate under which 
of them the county considered itself as acting. The 
omission of any such reference leaves the question to be 
settled by judicial determination, and gives rise to the 
principal point in controversy in this case, the plaintiff 
contending that the subscription was made under the 
general railroad law, while the defendant maintains 
that it was made under the charter of the company. On 
the 3rd of September, 1860, subscription was made by 
the agent of the county, in pursuance of the terms of 
the proposition carried at the election, and the conditions 
and terms so settled, were all formally accepted by the 
defendant in the contract of subscription. For the pur- 
pose of paying this subscription of $200,000 special 
taxes were levied in the years between 1861 and 1871, in- 
clusive, and anticipation bonds were issued to meet the 
instalment of the subscription, while the tax was being 
collected. 

III. Returning now to the subscription of $75,000, 
let us consider what was done towards its payment and 
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discharge. It seems that on the 2ist day of December, 
1858, the same day on which the advisory election was 
ordered for the subscription of $200,000, the county court 
entered an order, authorizing the clerk to issue certifi- 
cates of payment of railroad taxes to all persons who 
had paid taxes, declaring in said order, that said certifi- 
cates entitled the owners thereof to shares in the capital 
stock of the company, at the rate of one share to every 
one hundred dollars represented in certificates. This 
order was modified by subsequent orders in 1868 and 
1869, confirming and continuing the taxpayer’s right to 
stock by virtue of his tax certificates and removing all 
restriction against the company issuing certificates of 
stock in satisfaction thereof to the taxpayers in person. 
Now at the date of this original order in 1858, no levy had 
been made or taxes collected except toward payment of 
the subscription of $75,000. The subscription of $200,000 
was not effected till September 3, 1860, before which 
time the county had made levy, in 1859, to pay the re- 
maining third of the subscription of $75,000. Conse- 
quently this order could, in its origin, have operated 
only upon the taxpayers discharging the subscription 
of $75,000. It recognized in them the right to convert 
their tax receipts into stock, and as we have seen, there 
was no foundation for this right except in the general 
railroad law. It is evident that the order was made 
in pursuance of the railroad laws, and under the impres- 
sion that such law, modifying the charter of defendant, 
conferred upon taxpayers discharging subscriptions made 
professedly under the charter, the same rights to capital 
stock which they would be entitled to, if they had been 
made professedly under the general law. It is only upon 
this assumption any point or meaning can be attributed to 
the order. The county clerk, under this order, went on 
issuing tax certificates to persons paying the three levies 
made to discharge the subscription of $75,000. Of these 
certificates the plaintiff holds a small number aggregating 


$377.19. 
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The railroad company, commencing in the fall of 
1868, issued certificates of stock to a large number of 
taxpayers presenting these tax certificates; none were 
issued, however, to the holders of the plaintiff’s certifi- 
cates. The taxes realized from the three levies not being 
sufficient to pay the whole subscription, the balance un- 
paid thereon remained till 1868, when the county, out of 
other funds, paid the same, amounting to $7,000. Imme- 
diately upon this payment the defendant issued to the 
county the full amount of stock called for in the sub- 
scription amounting to 750 shares. In the certificates so 
issued and delivered, the rights of taxpayers therein 
were ignored, and the county received them as belonging 
to itself in its corporate capacity. These shares were by 
execution sale, under a judgment against the county, 
taken from it, and vested in John G. Priest, on the 6th 
of March, 1869, as recited in the answer. Whether the 
taxpayer of this subscription was entitled, by virtue of 
his payment, to an interest in the capital stock of de- 
fendant, depends upon the construction placed upon the 
provisions of the general law, as bearing upon and modi- 
fying the rights and privileges flowing from the defend- 
ant’s charter, and the acts amendatory thereof. It is 
unnecessary for us to decide the issue raised in respect 
to these tax certificates for the reason that the court held 
adversely to the plaintiff’s claim thereunder, and he has 
not seen fit to appeal from such judgment. 

In passing I will only venture the remark that, 
while the right given in defendant’s charter to counties 
and cities to subscribe and pay for its capital stock, may 
well be regarded as a valuable property privilege pos- 
sessed by defendant, I do not conceive that it is a 
privilege exempt from any subsequent legislation which 
leaves it unimpaired as to its beneficial results to the 
company. If the charter gave the absolute ownership of 
the stock subscribed by the county to the county, in its 
municipal character, and the general law modifying the 
charter gave it to the taxpayers eventually bearing the 
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burden of the subscription, I am at a loss to perceive 
how the supposed privilege or franchise of defendant is 
materially impaired by the change. Whether the stock 
subscribed for shall vest in the county in its corporate 
capacity, or go to the taxpayers, as the beneficiary, is a 
matter of no consequence to the defendant. In either 
case the defendant parts with the same amount of stock 
for the subscription. No burdens are added, and no 
contracts impaired, to its detriment. The county might 
have some grounds of objection to the change, if it was 
only a private corporation. But as an arm of the civil 
government, its rights and privileges are always subject 
to modification and changes for the public good. Refer- 
ence is here intended to the prospective operation of the 
general act, this court having decided that a subscription 
made anterior to its passage is not governed by its pro- 
visions. Ridings v. Hall, 48 Mo. 100. 

IV. The controlling question of the case, as already 
intimated, relates to the subscription of $200,000, and is, 
whether said subscription was made under and in pursu- 
ance of the general railroad law, and thereby became 
subject to its provisions, in respect to the ownership of 
the stock subscribed for. The provision of that law, as 
we have seen, gave such stock to the taxpayer to 
the extent of the special taxes paid by him towards 
satisfaction of the subscription. This, it seems to me, 
is a question of fact to be determined from all the 
evidence bearing upon the acts and conduct of the par- 
ties to the subscription. The court below held that it 
was made under and in pursuance of the general law, 
and I am of the opinion that its finding is well supported 
by the evidence. It seems to me that all the material 
and prominent features of the transaction lead to this 
conclusion. 

The general law required an advisory election, as a 
condition precedent to the subscription, and an advisory 
election such as called for in the law, was held, in pur- 
suance ofan order of the county court. The law made it 
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the duty of the county to pay the subscription by issue 
of bonds or by taxation. It was determined by the ad- 
visory election and in the contract of subscription, that the 
subscription should be paid by taxation. That law autho- 
rized the issue of anticipation bonds to meet the instal- 
ments of the subscription, while the special tax was being 
collected. Such anticipation bonds were issued and were 
delivered to the company, for the use of the contractors 
as the construction of the road progressed. The cancel- 
lation of the subscriptions of Independence and Kansas 
City, and the undertaking of the company, as con- 
tained in the fifth clause of the proposition voted upon, 
not to accept any subscriptions from said cities by which 
they should be released from any part of the $200,000 
subscription, derived their origin from the general law; 
for it is only by virtue of that law, that cities could 
claim exemption from the tax to pay county subscrip- 
tions to the extent of the city subscriptions to the same 
road. Indeed the conduct of the parties to the contract 
of subscription in the issue of tax certificates convertible 
into stock to the holders thereof, when presented, indi- 
cates very plainly that they both considered themselves 
as acting under the general law. 

The only apparent departure from the general act 
consists in making the anticipation bonds bear ten, 
instead of seven, per cent. interest. But this is an 
insignificant fact in its weight against the accumulation 
of evidence, pointing to the general law as the guide and 
authority of both parties in the transaction. The objec- 
tion that the vote taken at the advisory election was not 
in conformity with the general law is not well founded. 
The law does not prescribe any particular form of ballot. 
It requires that an election shall be held ‘‘to ascertain 
the sense of the taxpayers of such county or such city 
as to such subscription, and as to whether the same shall 
be paid by issues of county or city bonds, as the case 
may be, or by taxation.’”’ The ballots cast were headed 
‘‘for the subscription,”’ or ‘‘against the subscription.”’ 
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The propositions of subscription submitted to the tax- 
payers contained both the fact of subscription of $200,000 
and the method of payment by taxation, with the privi- 
lege of anticipating the collection of the taxes by issue 
of bonds for that purpose, so that a vote ‘“‘for the sub- 
scription’’ was necessarily a vote for the proposed method 
of payment, and must have been so understood by the 
voters. A taxpayer, opposed to either the fact of a sub- 
scription, or the proposed method of payment, indicated 
his action in the matter by voting the other ballot. Per- 
haps the ballot made use of was not the best which 
could have been employed to obtain a fair expression of 
the taxpayer’s judgment on the propositions submitted 
to him for decision; but this is a trifling consideration 
in determining the question as to whether the election 
was actually and substantially held in pursuance of the 
general law. ° 

In the final order of the court making the subscrip- 
tion, it is recited that the advisory election had been 
‘‘duly held,’ and that it was by a large majority of the 
voters advised to make the subscription proposed in said 
election. The terms of the subscription are all recited 
in this order, a certified copy of which was furnished to 
the company; and the company thereupon filed its 
written acceptance of the subscription and conditions’ 
expressed in the order, thereby waiving any objection it 
might have to the regularity of the election. After 
having received the full amount of the subscription by 
means of taxation, which was borne by the taxpayers 
upon the faith of a regular election, held in pursuance of 
the general law, which gave them right to capital 
stock corresponding with the amounts paid by them 
respectively, it is too late for the company to object to 
the regularity of the advisory election and deny their 
claims for stock. 

The anticipation bonds, mentioned in the general 
act, are not like those provided for in the absence of 
special taxation, and which were to go in absolute pay- 
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ment of the subscription. According to my understand- 
ing of them, they constituted only a provisional payment 
of the subscription, which was not to be regarded as 
paid until they themselves were paid out of the special 
fund raised by taxation. To the extent of the bonds 
received by the company, it became interested in the 
special fund raised by taxation, which the county had 
no power to appropriate to any other purpose than pay- 
ment of the subscription, by payment of the anticipation 
bonds. They did not constitute payment of the sub- 
scription any more than a person’s note constitutes 
a payment of his debt. They were accepted by the com- 
pany on account of the subscription, and were furnished 
to the contractors as the road was built, but it does not 
appear that the company issued to the county any stock 
upon receipt of them. Its certificates of stock were not 
issued till after payment of the bonds by the taxes 
collected, and then only to the amount of the taxes paid 
into the special tax fund. Thus it appears that the 
subscription was paid by means of the special tax, 
because the provisional bonds taken by the company on 
account of it, were paid from the special tax fund. 

V. Holding, as we must, that the subscription of 
$200,000 was made in pursuance of the general railroad 
law, and that the rights of all parties interested therein 
must be governed by the provisions of that law, I appre- 
hend there can be no serious doubt about the taxpayer's 
exclusive right to the stock due from the company under 
said subscription. It is true that the subscription stands 
in the name of the county; and that upon the county is 
enjoined the duty of making levies of taxation, collect- 
ing said taxes, and keeping them apart in a separate 
fund for the purpose of paying the subscription. Duties 
of trust and guardianship are imposed upon the county 
from the performance of which the taxpayer’s right to the 
stock finally emerges perfect and complete in the form 
of a tax certificate. The law provides that the county 
court ‘‘shall cause to be issued and delivered to the 
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person paying such special tax a certificate of the 
amounts thereof paid,’’ on which, when presented, ‘‘ the 
company shall issue a certificate of stock to the person 
entitled thereto, or to his legal representatives.’ After 
receipt of the tax certificate the taxpayer’s rights seem 
to be emancipated from the preceding trust and guardian- 
ship of the county, and he is enabled to deal with the 
company in his individual capacity. The duty of deal- 
ing with him in that capacity is imposed upon the 
company. The shares of stock due him by virtue of his 
tax certificate can be issued to no one else. 

The plaintiff, as holder of tax certificates in the sum 
of $11,193.39, for taxes paid in discharge of the subscrip- 
tion of $200,000, has demanded the certificates of stock 
into which they are convertible by law. The defendant 
has refused to honor this demand, and in excuse of its 
action in so doing, contends that it has issued and 
delivered the full amount of stock due from it on account 
of said subscription. It is not pretended in the evidence 
that the shares called for in these tax certificates have 
ever been issued to the plaintiff or his assignor, or any 
one acting for them, or either of them. This fact of 
itself should end the controversy and authorize a judg- 
ment in his favor. 

The embarassment which attends the attitude of 
defendant, I will briefly notice. It appears from the 
evidence that the company, commencing in the fall of 
1868, went on issuing certificates of stock to taxpayers, 
as their tax certificates were presented. In doing so it 
issued shares of stock to taxpayers under both subscrip- 
tions indiscriminately. It seems that, in this manner, it 
issued certificates of stock upon tax certificates for the 
years 1856, 1858 and 1859, in the sum of $30,400. These 
shares so issued were necessarily in answer to the sub- 
scription of $75,000, for which alone the taxes for those 
years were collected. It issued to taxpayers certificates 
of stock in the sum of $169,600 in answer to certificates 
of tax payments of special taxes for years subsequent 
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to 1859, and consequently in discharge of its obligation 
under the subscription of $200,000. This leaves a balance 
of $30,400 of outstanding tax certificates under that sub- 
scription, which have never been converted into stock, of 
which the plaintiff holds an amount presented by him in 
the sum of $11,193.39. It thus appears from the evidence 
that the company has parted with the full number of 
shares called for by the two subscriptions, viz: 750 
shares and 2,000 (304-1,696) shares, a fact which it 
pleads in satisfaction of the demands under both sub- 
scriptions. But in making out the full amount of 
stock called for in both subscriptions, the company is 
compelled to count a double issue of 304 shares under 
the subscription of $75,000, viz: an issue of 750 shares 
therefor to the county, which was taken on execution 
and never went to any taxpayers, and an issue of 304 
shares to the taxpayers helping to discharge such sub- 
scription. Whether the shares subscribed for in that 
subscription belonged to the county or to the taxpayers 
discharging it, is a matter of no consequence to the 
plaintiff whose tax certificates relate to the other sub- 
scription of $200,000. It is no defence against his 
demand, that the stock called for in his tax certificates 
has been issued to any one else. The plaintiff had noth- 
ing to do with the mistake of this double issue of stock. 
It is the defendant’s mistake and cannot be maintained 
iv satisfaction of the plaintiff’s demand. 

In pursuance of these views the judgment should be- 
affirmed. Henry, C. J., Ray and Sherwood, JJ., and Geo. 
A. Madill, special judge, concur, Norton and Hough, JJ., 
not sitting. ; 





SneLt, ef al. v. Harrison, eZ al., Appellants. 


1. Practice in Equity Causes: TRIAL BY JuRY. In chancery 
causes the right of trial by jury does not exist, although the chan- 
cellor may, in his discretion, submit certain issues to a jury, but he 
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will not be bound by their finding, and may accept or reject it, as 
he deems best. 


2. Practice in the Supreme Court: MOTION FOR NEW TRIAL. The 
action of the trial court in admitting and rejecting evidence will 
not be reviewed by the Supreme Court unless called to the attention 
of the trial court in the motion for new trial. 





8. : FINDING OF CHANCELLOR. The finding of the chancellor in 
equity causes will be deferred to by the Supreme Court, unless he 
has manifestly disregarded the evidence. 

4. ——-—: JUDGMENT FOR COSTS AGAINST MARRIED WOMAN. A judg- 


ment or decree which is otherwise regular and proper will not be 
reversed because costs are decreed against a married woman with 
others, and the Supreme Court will, in such case, modify the judg- 
ment and exempt her from liability for costs and adjudge them 
against the proper parties. 


Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


AFFIRMED. 


W. W. Wood, Henry Neill and S. P. Sparks for 
appellants. 


(1) The declarations of Geo. W. Harrison, grantor, 
in disparagement of the title of his grantee, A. B. Har- 
rison, were improperly admitted in evidence. Abbott's 
Trial Ev. 740; Boyd v. Jones, 60 Mo. 454; McLaughlin v. 
McLaughlin, 16 Mo. 242; Cuyler v. McCartney, 40 N. 
Y. 165; Heinrich v. Porter, 47 Mo. 293. So the notice, 
motion and action of the court on the same in the case of 
John Snell v. G. W. Harrison and §8. E. Wells, also 
were improperly admitted in evidence against the heirs 
of A. B. Harrison and Brunetta Harrison. The verdict 
was for the parties complaining of these errors, and they 
may be reviewed, although not called to the court's 
attention in the motion for new trial. (2) The finding of 
the court was against the weight of evidence, and for the 
wrong party according to the evidence. If the evidence 
so admitted erroneously against objection of defendants 
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had been excluded, there would be none to support the 
finding and decree of the court. The court erred in sus- 
taining plaintiff’s motion to disregard the finding of the 
jury and in rendering its decree contrary to the verdict of 
the jury, and in entering a final decree for plaintiffs 
without a new trial. Cochran v. Moss, 10 Mo. 416. The 
submission of issues to a jury in chancery is regulated 
by statute in this state. R. S. 1879, secs. 3601, 3630, 
3631, 3632, 3633. Juries are supposed to be the best tri- 
bunals to try questions of fact. Fletcher v. Drath, 68 
Mo. 126. On questions of fraud in fact the verdict of 
a jury should not be disturbed unless the facts are 
entirely irreconcilable with the hypothesis of honesty 
and good faith. Page v. Dizon, 59 Mo. 43. The grant- 
ing of a new trial was the practice in chancery in the 
absence of a statute. Baker v. Scudder, 56 Mo. 275; 
Franklin v. Greene, 2 Allen 519; Griffith v. Griffith, 9 
Paige 315; Clerk, etc., v. First Sos., 45 N. H. 331; 
Peebles v. Peebles, 63 N. C. 656; Carter v. Campbell, 
Gilmer (Va.) 159 ; 2 Daniels’ Chan. Prac., p. 115; Adams’ 
Equity, side p. 376. In proportion to the duty of a 
judge in directing an issue is the obligation to be gov- 
erned by the verdict. Clem v. Durham, 14 Ind. 2638; 
3 Greenl. on Ev. (3 Ed.) sec. 266. The decree was clearly 
void, as it included a general judgment for costs against 
all the defendants, one of whom (Brunetta Harrison) was 
a married woman. St. Louis v. Bernoudy, 43 
Mo. 552; Wernecke v. Wood, 58 Mo. 352; Corrigan v. 
‘Bell, 73 Mo. 33; St. Jo. F. and M. Ins. Co. v. Hauck, 71 
Mo. 465. 


Comingo & Slover with G. N. Elliot for respondents. 


(1) The chancellor is in no manner concluded or 
bound by the merely advisory verdict of the jury. On the 
contrary it is his plain duty, sitting in the forum of 
conscience, to disregard any opinion, verdict or influence 
that would shelter or shield a fraud, whether covert 
or palpable. Buri v. Rynex, 48 Mo. 309. The first 
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jury could not agree. The second did. The judge had 
heard the evidence twice, and in his opinion it was such 
that in conscience the finding of the jury ought not to be 
adopted. He knew and saw and heard the witnesses. 
The inclination and rule of this court is not to reverse 
the finding of the chancellor unless it is clearly manifest 
he has overridden the evidence. Sharpe v. McPike, 62 
Mo. 300; Hodges v. Black, 76 Mo. 537; Royle v. Jones, 
78 Mo. 403. As applicable to the facts of this case see 
following: Potter v. McDowell, 31 Mo. 62; Wilson 2. 
Forsyth, 24 Barb. 105; Jackson v. Mather, 7 Cow. 301; 
King ». Moon, 42 Mo. 551. (2) If there was any virtue 
in any of the objections to the evidence no such error is 
preserved in the record, for it was not called to the at- 
tention of the trial court in the motion for a new trial. 
Lancaster v. W. L. Ins. Co., 62 Mo. 121; Anthony 2. 
Ry. Co., 76 Mo. 18. 


Ray, J.—This is a suit in equity to set aside certain 
deeds vesting the title to certain real estate in contro- 
versy in defendant, Brunetta Harrison, and the other 
defendants, who are the heirs of A. B. Harrison, as 
being fraudulent against John Snell, deceased, and 
respondent, D. A. Glass. Said Brunetta is the wife, and 
said A. B. Harrison the brother, of one Geo. W. Harrison. 

The petition charges in substance as follows: That 
in 1874 Geo. W. Harrison, the husband of said Brunetta, 
owned the land in controversy. At that time he owed 
said John Snell a note for $700.35, on which Snell recov- 
ered judgment in the Johnson circuit court in October, 
1877. That in October, 1877, respondent, Glass, recov- 
ered judgment in said court in an ejectment suit against 
said Geo. W. Harrison for $300 and costs. Said Geo. 
W. was also largely indebted to divers other persons. 
That in 1875 said Geo. W. conveyed to his brother, A. B. 
Harrison, the father of the minor defendants, the land in 
controversy, which plaintiffs claim was fraudulent as 
to said creditors, being voluntary and without considera- 
tion, and made with intent to delay and defraud creditors, 
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and that said Brunetta joined therein, with knowledge 
of the fraud. That while both of said suits were pend- 
ing, an execution was issued out of said court for costs 
adjudged against said Geo. W. in said Glass’ suit, which 
suid George caused to be levied on certain of the real 
estate in controversy, which, at a sale in October, 1870, 
he bid off in the name of said A. B. Harrison, the money 
for which plaintiffs claim, was furnished by said George. 
That in June, 1877, one Dawson recovered in said court 
judgment against said George for a small sum, on which 
execution, in October, 1877, issued and was levied on 
the land in controversy. That at the sale one J. H. 
Warren became the purchaser for a nominal sum. Plain- 
tiffs claim the money paid by Warren was furnished by 
said George. That in January, 1878, Warren quit-claimed 
said land to said Brunetta, wife of said George, for the 
nominal sum of $146—the sum at which he bid in the 
Jand—which, plaintiffs claim, was furnished in fact by 
said George. That respondents caused executions to be 
issued on their respective judgments, levied on said real 
estate, and at the February term, 1878, of said court 
bought said land, and received therefor a deed from the 
sheriff. The petition prays that the deeds to Brunetta 
Harrison and A. B. Harrison be set aside. 

Geo. W. Harrison filed a separate answer which was 
a general denial. Brunetta Harrison filed her separate 
answer which was a general denial, and further alleged, 
substantially, that she was the owner of the real estate in 
controversy, that the same was purchased by her in good 
faith and for a valuable consideration from J. H. Warren; 
that the money paid for said real estate was of her own 
property, held by her in her own right, and for and on 
account of which said Warren sold and in good faith 
conveyed said real estate to her ; that she was now in pos- 
session of same, holding and claiming in her own right. 
The separate answer of the heirs of A. B. Harrison, filed 
by their guardian ad litem, appointed by the court, was 
a general denial, and prayed that the plaintiffs be re- 
quired to prove the allegations of the petition. : 
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The evidence in the cause was very voluminous, and 
is, therefore, not set out. Such parts of it as we deem 
material and essential will be noticed in the further 
progress of this opinion. Upon a trial of the cause, the 
court submitted the issues of fact to a jury, upon inter- 
rogatories framed by the court, which said interrogatories 
and the answers returned thereto by the jury, were as 
follows: 1. Did A. B. Harrison pay any valuable con- 
sideration to Geo. W. Harrison for the conveyance to 
him dated October 9th, 1875, for the land in controversy ; 
and if so, what was the consideration? Answer—Yes. 
Consideration $2,000. M. J. Staley, foreman. 2. Was 
such conyeyance made by Geo. W. Harrison for the 
purpose of hindering, delaying or defrauding his credi- 
tors? Answer—No. M. J. Staley, foreman. 3. Did 
Geo. W. Harrison pay the bid, or any part thereof, made 
at the sheriff’s sale of said land in the case of Glass v. 
Harrison? Answer—No. M. J. Staley, foreman. 4. 
Did Joel H. Warren purchase said land at sheriff’s sale, 
October 11th, 1877, in good faith for himself? Answer— 
Yes. M. J. Staley, foreman. 5. Did Brunetta Harrison 
have said land conveyed to her by said Warren for the 
purpose of aiding her husband, Geo. W. Harrison, in 
the hindering, delaying or defrauding of his creditors? 
Answer—No. M. J. Staley, foreman. 

The jury were thereupon discharged, and, thereafter, 
the plaintiffs filed a motion to set aside and disregard 
the finding of the jury on the issues submitted, and for 
judgment in said cause, notwithstanding the verdict, 
which said motion the court sustained, and decreed the 
relief prayed for in the petition, non obstante veredicto. 
Defendants, in due time, filed their motion for new trial 
which said motion assigned the four following grounds: 
‘‘First. The finding of the court is against the evidence 
and contrary to the finding of the jury, on the issues 
submitted to them on the trial of said cause. Second. 
The finding of the court was against the weight of evi- 
dence and was made without any evidence whatever. 
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Third. The finding of the court was against the law. 
Fourth. Because the court erred in sustaining plaintiff’s 
motion to disregard the finding of the jury in said cause, 
and in rendering its decree contrary to the finding of the 
jury.’ Said motion for new trial, as well as the motion 
in arrest, was overruled, and the cause appealed to this 
court. 

One of the questions presented for our determination 
is, whether or not the chancellor is authorized in a case 
of this kind to render a finding contrary to the verdict 
of a jury, and enter a final decree in the cause without a 
new trial. In Cochran v. Moss, 10 Mo. 416, this court 
seems to have held that such finding of a jury is conclu- 
sive upon the chancellor, and that he was not at liberty 
to discharge the jury and proceed to decree directly in 
conflict with their verdict. But the doctrine has fre- 
quently been announced in subsequent adjudications of 
this court, that the chancellor may frame issues of fact 
and take the opinion and advice of a jury thereon, and 
that, if on reflection and due consideration thereof, and 
of the entire evidence in the cause, he is of opinion that 
the verdict is one which in conscience ought not to be 
adopted, he is not concluded or bound by it. He is, in 
that event, at liberty and it then becomes his plain duty 
to disregard it. In equity proceedings like the one 
here, jury trial as a matter of right does not exist; it is 
wholly a matter with the chancellor, for his enlightenment 
and satisfaction, what fact or facts, if any, he will sub- 
mit toa jury. However valuable verdicts of juries may 
be upon questions of fact, and they are entitled to great 
weight, especially upon questions of fraud in actions at 
law, it is, we think, in cases like the present, within the 
powers and functions of a court of equity to adopt or 
reject the advice and opinion of a jury, as good con- 
science may require, and proceed to enter up such find- 
ing and decree as, in his judgment, is warranted by the 
evidence and pleadings in the cause. 

Among others, we cite the following decisions, in 
VoL. 83—42 
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support of the foregoing views: Hickey v. Drake, 47 
Mo, 369; Burt v. Rynex, 48 Mo. 309; Weeks v. Senden, 
54 Mo. 129; Gay v. Thm, 69 Mo. 584. Judge Sherwood, 
in delivering the opinion of the court in the case of Gay 
v. Ihm, supra, says: ‘‘In chancery causes the right of 
trial by jury does not exist, although the chancellor may, 
if he see fit, direct certain issues of fact to be tried by a 
jury ; but even then, he will not be bound by their find- 
ing; he may accept it or reject it, as he deems best.’’ In 
the present case, the motion of the plaintiff was to set 
aside and disregard the finding of the jury on the issues 
submitted to them by the court and make a finding and 
render a decree, in pursuance of the evidence and prayer 
of petitioners. This, we think, the chancellor was au- 
thorized to do, in this sort of case. 

We do not think the court’s action, in admitting the 
declarations and admissions of Geo. W. Harrison, in dis- 
paragement of his grantee’s title, is properly before us. 
This error was not called to the attention of the trial 
court, in the motion for new trial, and therefore, under 
numerous decisions of this court, cannot now be heard. 
For a similar reason, the notice, motion and action of the 
court thereon, in the case of John Snell v. G. W. Harrison 
and S. E. Wells, complained of by the heirs of A. B. 
Harrison and Brunetta Harrison, who were not parties 
thereto, are not now reviewable by us. The fact that the 
verdict of the jury, which was disregarded by the court, 
was for the appellants, we think, makes no difference. 
In order that the court may review its own action, such 
rulings as are complained of, on the admission of evi- 
dence, should be brought to its attention in the motion 
for new trial, or they will be deemed waived. 

And further, it is well settled in this state, that the 
finding of the chancellor will be deferred to by this court, 
unless he has manifestly disregarded the evidence. 
Sharpe v. McPike, 62 Mo. 300; Hodges v. Black, 76 Mo. 
537; Royle v. Jones, 73 Mo. 403. Upon an examination 
of the evidence in this record, we see no reasons sufficient 
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to authorize us to interfere with his finding thereon. 
George W. Harrison, in divers ways, and to a considera- 
ble extent, more or less definitely shown by the evidence, 
seems to have been the active and moving spirit in all the 
* various transactions, which end in his wife getting the 
title to this land in her own name and for small sums. 
He seems to have been disposing to his brother, and oth- 
ers, of his property, to a very large extent subsequent to 
said judgment, some of which transactions are more or 
less satisfactorily explained, while others, perhaps, are 
not. Upon one of such occasions, when making a deed 
to A. B. Harrison and another to J. B. Harrison, upon 
an inquiry by Rowland, who was drawing the deeds, as 
to what consideration should be named, he declared it 
did not make much difference about the consideration ; 
that it was to defeat some claims coming against him as 
surety for Ham Wells, and that he intended to defeat 
old Snell. He further took back a quit-claim deed from 
A. B. Harrison for the land conveyed, and placed the same 
in the hands of a third party, to be delivered when the 
Snell matter was settled, and upon another occasion, he 
declared to Glass it would be a long time before he got 
his money. There was evidence besides this, consisting 
of facts and circumstances bearing with greater or less 
weight upon the questions involved, and while there was 
evidence also (but for the most part from parties in inter- 
est) tending to show that the defendants, or some of 
them at least, acted in good faith in their dealings with 
the lands in question, yet, as the chancellor with the wit- 
nesses personally present before him has had _ better 
opportunities to weigh and determine all the evidence, its 
credibility, and value, and as his conclusion therein is 
not manifestly erroneous, we do not see, as we have said, 
that we would be authorized to reverse or disturb his find- 
ings thereon. 

It only remains to notice a further objection which is 
made in the supplemental point, that the decree is void 
as it includes a general judgment for costs against all the 
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defendants, one of whom ( Brunetta Harrison ) is a mar- 
ried woman. It may be that said judgment for costs is 
not authorized as to her, but as the main and essential 
object of this equitable proceeding is to divest her of the 
title to the land, and while said judgment for costs is in- 
operative as to her, we do not think that a sufficient 
reason for reversing the judgment. Indeed the judgment 
proper, in this cause, is the decree setting aside said 
deeds and divesting the title to said lands from the de- 
fendants and vesting it in the plaintiffs. This only, 
properly speaking, constitutes the real body and sub- 
stance of the judgment or decree, and that portion of it 
relating to the costs of the suit is, at most, incidental to 
the proceedings, and in a case like this, any irregularity 
in this particular, not affecting the real merits of the con- 
troversy, ought not, in our opinion, as we have said, to be 
sufficient cause for reversing a judgment or decree, other- 
wise regular and proper. 

This court, however, in passing upon the case, has 
the power to so modify the judgment of the circuit court 
as to exempt the said Brunetta Harrison from all liability 
for the costs thus imposed, and it is hereby, in that par- 
ticular, so ordered and adjudged and the costs of this 
appeal are adjudged against the respondents. For these 
reasons the judgment of the circuit court so modified is 
affirmed. All concur. 





BINICKER v. THE HANNIBAL & St. JosePH RAILROAD 
Company, Appellant. 


1. Railroads: KILLING STOCK: DAMAGES. In an action under R. S., 
section 809, for double damages for killing stock, the railroad com- 
pany is liableif the stock entered upon its track througha gate at a 
farm crossing which was open for want of a proper fastening, but 
if the gate was propped open or left open by third parties when the 
cattle entered through it, the finding should be for the defendant. 








: PLEADING. Where several cattle are killed by a 
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railroad engine at one and the same time, all damages resulting 
therefrom belong to one cause of action and the petition should 
contain but one count. 


Appeal from Buchanan Circuit Court.—Hon. W. H. 
SHERMAN, Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


The first instruction on behalf of plaintiff is errone- 
ous. If the gate blew open for want of a proper fastening 
and the cattle entered because the gate was blown open, 
plaintiff could recover. If it was opened by third par- 
ties, the want of a proper fastening was not the proxi- 
mate cause of the injury, and defendant was not liable. 
There was evidence on each of these theories, and the 
jury should have been instructed specifically on each 
state of facts in evidence. It was a question of law 
whether the injury was occasioned by want of a proper 
fastening, to be ruled by the court for the plaintiff if the 
jury found that the gate blew open for want of a proper 
fastening, and for the defendant if it was left or propped 
open by third parties. Henry v. Railroad Co., 76 Mo. 
293. The jury might well have found under the court's 
instruction that ‘‘ proper hook and latches for fastening ”’ 
the gate meant such as could not be blown or left open. 
The statute requires such fastenings as ‘‘may be easily 
opened and shut.”’ R. S., 1879, § 809. 


S. B. Green for respondent. 


Martin, C.—This is an action for the killing of ani- 
mals under section 809, Revised Statutes, 1879. In his 
complaint, the plaintiff claims double damages in his 
first count for the killing of a cow, in his second for the 
killing of a two year old steer, in his third for the killing 
of a three year old heifer, in his fourth for the killing of 
a steer one and a half years old. On trial anew in the 
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circuit court without jury there was a finding and sepa- 
rate assessment of damages on the three first counts, 
which in the aggregate sum up $120, for which judgment 
was entered in plaintiff’s favor, to reverse which defend- 
ant appeals. The evidence failed to sustain the ownership 
of the property described in the fourth count, and no 
finding either way appears in the judgment of the court. 

The evidence tended to prove that the cattle were all 
injured at the same time, and that they entered upon the 
defendant’s road through a gate which it was the duty of 
the defendant to maintain ; that the gate had originally 
been furnished with padlock and key, and that the key 
had been left in custody of a near neighbor; that the 
lock had been torn off by parties unknown ; that in place 
thereof the defendant substituted a wire, one end of 
which was fastened on the gate frame, the other end of 
which terminated in a loop, which upon closing the gate, 
fitted over a large bull spike driven into the gate post; 
that the wire was too long, and gave the gate so much 
play that it frequently became unfastened by the wind. 
It also appeared that the gate was frequently left open 
by parties passing through. It also appeared in evidence 
that on the morning of the accident the section master, 
in company with the plaintiff, traced the tracks of the 
cattle from the point at which they were killed to the 
gate, and that on getting there they found the gate 
propped open; and that some farmers were at that time 
hauling wood through the gate-way and piling it up 
on defendant’s road-way. 

The court declared, as a proposition of law, that if 
the gate blew open for want of a proper fastening and the 
cattle entered upon the track of defendant while it was 
thus open, the plaintiff was entitled to recover. This in- 
struction or declaration was proper enough. 

The defendant asked the court to declare as a propo- 
sition of law that if the gate was propped open or left 
open by third parties, the finding should be for defend- 
ant. I think the court erred in refusing this declaration 
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of law; and the action of the court in so doing leaves a 
strong inference that the court was governed in its finding 
by an erroneous view of the law applicable to the evi- 
dence in the case. If the gate was propped open by 
third parties, and the cattle entered while it was thus 
open, then their entry and consequent injury could not 
be the result of a defective fastening. The same conclu- 
sion would follow if they entered while it was negligently 
left unfastened by third parties, so as to admit the entry 
of stock. There was evidence to support this theory of 
the case coming from the plaintiff’s own examination, as 
well as that of other witnesses. For refusing to declare 
the law applicable to the defendant’s theory of the case, 
the judgment ought to be reversed. 

As the case will have to be tried again, I may prop- 
erly suggest here that as it appears that all the cattle 
mentioned in the four causes of action were killed at 
one and the same time, all damages resulting therefrom 
belong to one cause of action, and that the plaintiff’s 
statement is improperly divided into four counts or 
causes of action. This defect can be cured by an amend- 
ment of the statement. The judgment is reversed and 
the cause remanded. All concur. 
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MABERRY V. THE Missourt PActric RAILWAY CoMPANY, 
Appellant. 


Railroads: KILLING STOCK: EVIDENCE. In an action against a 
railroad company for killing stock evidence to the effect that the 
fence was defective for half a mile up and down the road from the 
place of killing, and on the north side for two or three hundred yards 
from the place of killing was competent. 





: The evidence of a witness who testified 
that the stock killed were worth $140, but admitted on cross-exam- 
ination that he appraised them at $100 when he thought it would be 
paid without suit, should not, for that reason, have been excluded, 
but should have been allowed to go to the jury for what it was 
worth. 

Practice: costs. Where plaintiff fails to include a cause of ac- 
tion in another suit brought and prosecuted to judgment 
before the same justice, where the causes of action may be joined 
under the statute, he should not be allowed to recover costs in but 
one case. (R.58., § 2936). 


Appeal from Cole Circuit Court.—Hon. E. L. E>pwarps, 
Judge. 


AFFIRMED. 
Smith & Krauthoff with T. J. Portis for appellant. 


(1) The court ought not to have permitted the tes- 
timony of the witness, John Wunderlich, as to the 
reasons which induced him to raise the value of the stock 
sued for from $100 to $135 or $145, to go before the jury. 
He had stated that he had appraised the stock at $100, and 
that this appraisement was true, and was then permitted 
to state in answer to a question from the plaintiff, that 
he fixed the value at these figures because he thought 
‘it would be paid without suit.”’ (2) And the evidence 
as to the defective condition of the fence at points two or 
three hundred yards or half a mile distant from the place 
where the stock entered upon the railroad, was immate- 
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rial. The fact that the defendant’s fence was defective at 
other points had no bearing upon its liability in this case, 
and in no wise occasioned or contributed to the killing of 
the plaintiff’s stock. Cecil v. Pacific R. R., 47 Mo. 246, 
and cases cited; Luckie v. C. & A. R. R., 67 Mo. 245, 
and cases cited; Shearm. and Redf. on Negl. (3d Ed. ) 
$462. (3) The costs should have been adjudged against 
plaintiff. Having brought two suits when the causes of 
action could have been ‘‘ jqined according tolaw”’ (R. 8., 
$2850), the statute expressly provides that ‘‘the plaintiff 
shall recover only the costs of one action,’’ and that ‘‘ the 
costs of the other action shall be adjudged against him.”’ 
R. 8., § 2936. 


Edwin Silver for respondent. 


(1) There was no error in the admission of the evi- 
dence of John Wunderlich complained of. The witness 
merely explained his previous testimony as to a matter 
brought out by defendant, and which plaintiff had a right 
to have explained. Even if incompetent, this evidence 
would afford no ground for a reversal of the judgment. 
To have this effect, even incompetent evidence must be 
calculated to prejudice or mislead the jury. Craghead ». 
Wells, 21 Mo. 404. (2) The evidence of the defective 
condition of the fence for half a mile up and down from 
the place of killing and for two or three hundred yards 
on the north side, was competent on general principles, 
as affording the basis for the jury to draw the inference 
that the cattle got on the track at the place they were 
found dead, and, also, to corroborate plaintiff’s evidence. 
But, if incompetent, it could not prejudice defendant as 
the other evidence showed the fence was out of repair 
where the cattle got on, and that it was not at a public 
crossing nor in a town, but in the country along the 
farms. The cases referred to by appellant are not in 
point. (3) Appellant made no motion to consolidate costs 
in the justice’s court. This he should have done. R. &., 
sec. 2933. Conceding that this was not necessary, still 
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the motion to tax costs against plaintiff was properly over- 
ruled. Section 2936, relied on by appellant, only has 
reference to costs accruing in the justice’s court, and not 
in the circuit court. Defendant did not object in the jus- 
tice’s court that costs had been taxed against it, and the 
motion in the circuit court was directed against costs in 
both courts. The motion being bad in part was bad in 
toto. Besides, defendant, in support of its motion, only 
offered the transcript and judgment of the justice in the 
other case and offered nothing to show that there had 
been a judgment for costs against it in the other case in 
the circuit court. The cause was appealed and the judg- 
ment thereby vacated (see 78 Mo. p. 549, and 9 Mo. p. 
252) and for aught that appears from the evidence offered 
in support of the motion, the circuit court awarded no 
judgment in the other case for costs or anything else 
against defendant. Defendant should have supported its 
motion, if its theory is correct, by offering the judgment 
of the circuit court in the other case so that the court 
might see that there were, in fact, two judgments against 
it for costs. ‘‘While a court takes notice of its own 
records, it cannot travel for this purpose out of the 
records relating to the particular case. Thus in one case 
the court cannot take notice of the proceedings in another 
case unless such proceedings are put in evidence.” 
1 Wharton’s Evidence, sec. 326. That motions must be 
supported by evidence in support of what is alleged in 
them is well settled. Sims v. Kelsay, 75 Mo. 68. 


Martin, C.—This is an action for the killing of two 
oxen and one cow belonging to plaintiff. No objection is 
raised to the jurisdiction of the justice or to the sufficiency 
of the statement. 

I. In the trial in the circuit court the evidence 
tended to prove that the cattle were traced by their tracks 
to the point on the railroad at which they were killed, 
and that the fence was not sufficient to turn stock at the 
point at which they entered upon the railroad way ; and 
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that such point was not at a public crossing or inside of 
a city or town. The evidence of witness, Wunderlich, 
to the effect that the fence for half a mile up and down 
the road at the place of killing was defective, was com- 
petent. His statement that the fence was defective, also, 
on the north side two or three hundred yards from the 
place of killing was also competent. Jantzen v. R. R., 
ante, p. 171. 

II. There was no error in refusing to exclude the 
evidence of the same witness relating to the value of the 
cattle. He testified they were worth about $140. On 
cross-examination, he admitted that he had appraised 
them at about $100, soon after the accident when he sup- 
posed they would be paid for without suit. This admis- 
sion of the witness on cross-examination was no ground 
for excluding his testimony. It had to go to the jury for 
what it was worth. The jury found the valuation at 
$140, and there is no good reason for setting it aside in 
the appellate court. 

III. Under section 2936 the plaintiff ought not to 
have recovered costs incurred before the justice, having 
brought and prosecuted to judgment a suit before the 
same magistrate against the same defendant, in which 
suit he ought to have included the present cause of ac- 
tion. Having obtained judgments in both suits before 
the magistrate, he is entitled under the statute to costs 
in only one. The judgment should be so modified as to 
correct this error. With this correction as to the taxa- 
tion of costs, the judgment is affirmed. Costs in this 
and in the circuit court to be adjudged against respond- 
ent. DeArmond, C., concurs. Ewing, C., not sitting. 





MABERRY V. THE Missouri Pacrric Ratnway CoMPAny, 
Appellant. 


Railroads: KILLING STOCK: DEFECTIVE FENCE. A railroad com- 
pany cannot be held liable under R. S., section 809, for the killing of 












SUPREME COURT OF MISSOURI, 


Maberry v. The Missouri Pacific Ry. Co. 








stock occasioned by defective fencing, unless it appear that it knew 
or might, by the exercise of reasonable care and diligence, have 
known that its fence was out of repair, and that a reasonable time 
had elapsed after the acquisition of such knowledge, or after the 
time such knowledge should have been acquired, in which it should 
have repaired it. 


Appeal from Cole Circuit Court.—Hon. E. L. Epwarps, 
Judge. 


AFFIRMED. 


Smith & Krauthoff with Thos. J. Portis for ap- 
pellant. 


(1) The defendant could only be held liable upon 
proof either that the defendant knew of the defect in the 
fence, or that a period had elapsed, in which, by the ex- 
ercise of reasonable diligence, it could have had knowl- 
edge thereof, and that it had failed to repair the defect. 


Clardy v. Railroad Co., 73 Mo. 576; Case v. Railroad 
Co., 75 Mo. 668; Walthers v. Railroad Co., 78 Mo. 617. 
What is such reasonable time must depend on circum- 
stances. Pishop v. O’ Connell, 56 Mo. 158. Here, there 
is no proof that the defendant had the facilities for mak- 
ing the repairs, or that it was negligent in not providing 
them. The bill of exceptions states that it contains all 
the evidence. As the elapse of ‘‘reasonable time”’ can- 
not be presumed ( Wiggins v. Bertham, 10 Wall. 129, 
132), and as the burden of proving it rests upon the 
plaintiff ( Murray v. Railroad Co., 3 Abb. Ct. App. 
Dec., 339, 342; Wheeler v. Erie Ry. Co., 2 N. Y. Sup. 
Ct. [Thomps. and Cook }, 643.), in the absence of this 
proof, the course taken in Clardy v. Railroad Co., 73 
Mo. 576, must be pursued: the verdict set aside as un- 
supported by evidence. (2) Having brought two suits 
when the causes of action could have been ‘‘joined ac- 
cording to law” (R. 8., § 2850) the statute expressly 
provides that ‘‘the plaintiff shall recover only the costs 
of one action,”’ and that ‘‘the costs of the other action 
shall be adjudged against him.” R. 8., § 2936. 
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Edwin Silver for respondent. 


(1) It was a question for the jury to pass on whether 
a reasonable time had elapsed in which the defendant 
should have had knowledge that the fence was out of re- 
pair. The instruction on this point is in strict conformity 
with the rule announced by this court in Clardy v. R. R., 
73 Mo. 576, and the other cases cited by appellant, and 
plaintiff’s evidence afforded a sufficient reason for the 
giving of it by the court. It is true, that the question, 
what is a reasonable time, depends on circumstances, but 
it is also true that it is the province of the jury to weigh 
the circumstances and to draw the proper inference from 
them, as was done in the case at bar. Dunn ov. R. R., 
68 Mo. 279. (2) The court properly overruled defendant's 
motion to tax the costs against plaintiff. 


Martin, C.—This is an action under section 809, Re- 
vised Statutes, 1879, for damages suffered by plaintiff in 
the loss of a mare killed by the engine and train of de- 
fendant. 

The evidence tended to show that the mare got upon 
the track by passing through a gap or breach in the en- 
closing fence. A tree had fallen on the fence and broken 
it down. While the tree remained the inclosing fence 
was sufficient to turn stock. Afterward the tree, from 
cause not appearing in evidence, took fire and was 
burned, thus leaving an open space for the passage of 
stock. The tree had burned up some time before the 
mare was killed; the witness could not recollect how 
long before, but thought it was a week or two weeks be- 
fore the injury. 

Upon this evidence the court gave the following in- 
struction complained of: ‘‘The jury are instructed that 
though they may believe that the defendant may have 
had, prior to the escape of plaintiff’s stock on its road, _ 
a lawful fence where said stock escaped thereon, and the 
said fence got out of repair, yet such fact will constitute 
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no defence in this cause, if the jury believe that the de- 
fendant knew or might have known by the exercise of 
reasonable care and diligence, that its fence was defective 
and out of repair and that a reasonable time had elapsed 
after the acquisition of such knowledge, or after the time 
such knowledge should have been acquired in which the 
defendant should have repaired the same.”’ 

This instruction being in accord with the authorities 
in this state was properly given. Clardy v. R. R., 73 
Mo. 576; Case v. R. R., 75 Mo. 668; Walthersv. R. R., 
78 Mo. 617. It is also warranted by the evidence sub- 
mitted to the jury. 

The objection relating to the taxation of costs in- 
curred before the justice, having been sustained in the 
other case referred to in the evidence, need not be further 
considered in this case. The judgment for plaintiff 
ought to be affirmed, and it is so ordered. DeArmond, 
C., concurs ; Ewing, C., not sitting. 





THe State ex rel. Watson, Collector, Appellant, v. 
HARPER. 


. Taxes, Enforcement of Lien for: statute. The statutory lien 
for taxes under the law of 1877 (Laws p. 385, R. S. sec. 6832) held en- 
forceable for school taxes duly assessed and levied under the act of 
1867 (Laws p. 162), although not extended on the tax book by the 
county clerk, as required by the latter act. 

Appeal from St. Louis Court of Appeals. 
REVERSED. 


Franklin Ferriss for appellant. 


(1) The lien attached when the rate was fixed by 
the proper authorities, and related back to the initial 
day of the assessment, and the extension of the tax was 
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a mere mathematical calculation and could not affect the 
lien already created, although such extension was not 
made by the county clerk as required by law. Bur- 
roughs on Taxation, pp. 272 and 273, and note; Cooley 
on Taxation, pp. 258 and 305; Blossom v. Vancourt, 34 
Mo. 390; McLaren v. Sheble, 45 Mo. 130. Laws 1867, 
page 162, sec. 8 (schools, cities, towns, and villages); 
Rundell v. Lakey, 40 N. Y. 513. (2) The law of 1877, 
on which this action is based, deals directly with the lien 
declared by the law of 1867, and provides for its enforce- 
ment a remedy, of which this action is a part. Secs. 
6832, 6834, 6836 and 6837, R. S. 1879. Therefore, the 
method or manner of the original extension cannot be 
material in determining this case. 


Henry H. Denison for respondent. 


(1) The entire proceedings connected with the origi- 
nal assessment extension on the tax books and issuance 
of the bill for the tax in controversy were and are utterly 
illegal, null and void. Laws of 1867, p. 162, sec. 8; 
Ibid. p. 163, sec. 10; Brown v. Harris, 52 Mo. 306; 
Abbot v. Lindenbower, 42 Mo. 162; Hume v. Wainscott, 
46 Mo. 145; Barrow v. Davis, 46 Mo. 394; Hilliard on 
Taxation, p. 291, sec. 3; Lowisville, &c., R. R.v. Com., 1 
Bush 250. (2) Under the pleading and evidence the 
appellant by its own showing was not entitled to recover. 
The suit is brought to recover a tax called in the petition 
the ‘‘ Webster School Tax.’? The answer puts in issue 
the existence of any such tax and any such district, and 
says, ‘“‘that there is no school district known as the 
Webster school district in said county of St. Louis.” 
The truth of this allegation is admitted by the pleadings, 
and it is moreover a fact that there was not at the time 
such pretended tax is alleged to have been assessed, is 
not now, and never has been, in the county of St. Louis 
any such district as the ‘‘ Webster school district.” 


Ewine, C.—This was a suit to recover ‘‘ back taxes’’ 
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under the law of 1877 (sec. 6832, R. S. 1879). The 
petition was in the usual form with copy of ‘‘back tax 
bill”’ duly certified by the collector (sec. 6837) and was 
for the taxes of 1869 and 1870. 

The answer denies each and every allegation of the 
petition, and further answering says: ‘‘That there have 
not been regularly or duly assessed against defendant for 
or by reason of real estate owned by or belonging to 
him, school taxes in the Webster school district for the 
years 1869, 1870, in the county of St. Louis, amounting 
to the sum of one hundred and fifty dollars and thirty 
cents ; that there has not been any assessment for or on 
account of any school taxes in the Webster school dis- 
trict for the years 1869, 1870, or for any other year or 
time, or for any year or time, or for any amount what- 
ever, made upon the property of the defendant. That 
there is not, and never was, any authority or law for any 
assessment for taxes upon the defendant’s property in 
said Webster school district. That there is no school 
district known as Webster school district in said county 
of St. Louis. That the lands described in the petition 
do not lie in the Webster school district. That no tax 
bill has been duly made or delivered to the said John A. 
Watson, plaintiff, as collector or otherwise. That no 
tax bill for said taxes as alleged was ever issued to the 
said John A. Watson by any person having competent 
power or authority to issue the same. That the said 
John A. Watson has no right or legal authority to ask 
or demand of or from defendant any sum whatever for 
or on account of any taxes for said Webster school dis- 
trict. That the said defendant is not obliged or in duty 
bound to pay the said sum of one hundred and fifty 
dollars and thirty cents, or any other sum, to plaintiff. 
That the pretended tax bill, upon which this action is 
founded, was, and is, irregular upon its face, and was 
issued without authority and was wholly and utterly 
void, and gives to the said John A. Watson no right or 
authority to ask or demand of the defendant, or levy 
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upon any property of the defendant for the amount 
specified in said pretended tax bill. That any and all 
acts and doings of the said John A. Watson, or any 
other person or persons, done under or by virtue of said 
pretended tax bill, are, and were, illegal and without 
warrant or authority of law. That the cause of action 
mentioned in the plaintiff’s petition did not accrue 
within five years next preceding the filing of the peti- 
tion herein.”’ 

Plaintiff then read in evidence the copy of the certi- 
fied tax bill filed with the petition and the back tax 
book authorized by law and which are made prima facie 
evidence that the amount claimed is just and correct. 
Sec. 6837, R. S. 1879. 

Plaintiff rested, and the defendant then read in evi- 
dence the original tax bills for the Webster school taxes 
for 1869 and 1870, both bearing the seal of the county 
auditor, which it was admitted were similar to those in 
Brown v. Harris, 52 Mo. 306. Defendant then read the 
depositions of one Coleman and Heath, the then clerk 
and auditor. Coleman testified that as clerk he did not 
extend the tax on the tax book for the Webster school 
tax for 1869 and 1870; and Heath that he did so as audi- 
tor. This being all the evidence the court found for the 
plaintiff. There were no instructions preserved in the 
bill of exceptions, and after judgment the defendant 
appealed to the St. Louis court of appeals, where the 
judgment of the circuit court was reversed, and the case 
ordered to be dismissed. From which latter judgment 
the plaintiff comes here. 

I. It is insisted by the respondent that under the 
tax law of 1867 it was the duty of the school board ‘to 
determine the amount of the annual tax to be assessed ; 
to certify to the clerk of the county court, * * * the 
rate of tax levied * * * with the names of the tax- 
payers,”’ etc; and the clerk’s duty is ‘“‘to extend the 
taxes so levied * * * upon the tax book before 
VoL. 84—43 
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the same shall be delivered to the county collector.”’ 
Acts 1867, p. 162, secs. 8, 10. When the tax bills 
were delivered to the collector he was authorized to seize 
property to satisfy them. The respondent insists that 
instead of certifying this matter to the clerk, as required 
by law, the school board certified it to the county audi- 
tor, who extended the tax and issued the tax bills to the 
collector, whereas it was the duty of the clerk. That, 
therefore, those tax bills were void, and this suit 
could not be maintained. 

The assessment of property on which this rate of 
taxation was to be fixed by the school board is provided 
for in section 8, Acts 1867, p. 162, which says: ‘‘The 
same assessment on property which shall be made from 
time to time for state and county purposes, shall be 
deemed and used as the lawful and proper assessment in 
levying and collecting taxes and assessments authorized 
by this act; and such taxes and assessments shall be a 
lien upon and against the property so taxed and assessed, 
until the same shall be paid off and satisfied.’’ So that 
the assessing power under this section was the officer 
that made assessments ‘‘ for state and county purposes.”’ 
The board of directors had nothing to do with the assess- 
ment. But the board ‘‘fixed the rate’’ or in other 
words, ‘‘levied the tax”? on the assessment already 
made by the proper officer for the state and county. The 
clerk had nothing to do with the assessment or valuation 
of the property from which the taxes must be paid ; nor 
with the ‘“‘levy”’ of the tax, or ‘“‘fixing the rate’’ of 
taxation. That was already done. It was his duty alone 
‘‘to extend the taxes, so levied under the provisions of 
this act, upon the tax book.”’ Sec. 8, supra. 

It would seem then that the defendant's property 
was lawfully assessed for 1869 and 1870, by the officer 
whose legal duty it was to assess for state and county 
purposes; that the tax was duly and legally levied, or 
‘the rate of tax levied’’ (which are clearly synonymous 
terms as used in this statute) by the school board. So 











OCTOBER TERM, 1884. 675 


The State ex rel. Watson v. Harper. 








that the amount of tax due by the defendant was fixed 
and ascertained. It was then necessary, however, that 
the clerk should ‘‘extend the taxes so levied’’ on the 
tax book, before it went into the hands of the collector. 
This was not done by the clerk, but was done by a clerk 
of the auditor who was paid therefor by the school 
board. But it was not the legal duty of the auditor to 
so extend it, and then, as before stated, the auditor 
issued the tax bills to the collector, whereas it was the 
duty of the clerk to have done so, Upon a tax bill pre- 
cisely similar to this, and under the same law, Harris, a 
former collector, seized a package of bank bills, belong- 
ing to one Brown for the purpose of collecting tax due 
from Brown. Brown sued Harris in trespass, who justi- 
fied the seizure on the ground that he was collector of 
the revenue and seized the notes to satisfy the tax bill 
in his hands for taxes assessed against Brown for school 
taxes. The Supreme Court of this state held that: ‘‘The 
auditor had clearly no jurisdiction over the subject mat- 
ter, and his precept did not amount to a justification.”’ 
Brown v. Harris, 52 Mo. 306. 

But the case at bar is altogether different. This is 
not a seizure by authority of the auditor’s tax bill. It 
is not even a suit thereon. But it is a proceeding under 
the law of 1867, swpra, to enforce the statutory lien for 
the taxes of 1869 and 1870 against the defendant’s prop- 
erty. If a legal lien exists; if the proceeding is a 
proper one under the statute, and the plaintiff made the 
proof necessary to satisfy the court that a tax is due and 
unpaid, it would seem that the plaintiff ought to recover. 
I quote again from section 8, Acts 1867, p. 162: ‘* And 
such taxes and assessments shall be a lien upon and 
against the property so taxed and assessed, until the 
same shall be paid off and satisfied.’ This statute 
clearly fixes a lien for the taxes on all property (real 
estate) assessed. And although under different statutes, 
the same general doctrine of lien for taxes is passed upon 
and recognized in Blossom v. Van Court, 34 Mo. 394, 
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and in McLaren v. Sheble, 45 Mo.130. Then again, this 
lien which attached upon the assessment of the taxes 
under the law of 1867, supra, is retained and preserved 
by sec. 6832, R. 8. 1879, which provides that the ‘‘ taxes 
due and unpaid on any real estate * . ° 
shall be deemed and held to be back taxes, and the lien 
heretofore created in favor of the state of Missouri is 
hereby retained.’”’ Itis thus very evident that the law 
of 1867 provided for, and created alien for the taxes and 
the law of 1877 preserved it. Then this suit is com- 
menced to enforce this lien in favor of the state. Was 
the assessment of the property, and the levy of the tax 
thereon legal and valid under the law of 18672 We 
must answer this question in the affirmative. The exten- 
sion of the tax by the clerk was not a part of the assess- 
ment of the property and a levy of the tax. But, 
before an officer could justify under such tax bill it must 
have been issued by the clerk as the law provides and as 
was very properly held in Brown v. Harris, supra. In 
that case the tax bill stood in lieu of an execution. It 
was the writ which gave the officer the legal right to 
sieze property. But not being issued by the officer who 
by law was required to issue that writ, it was no justi- 
fication. It was like an execution from the circuit court 
upon a judgment, issued by some one other than the 
clerk, under which of course an officer could not justify 
a levy on and siezure of goods and chattels. But though 
it was no authority to an officer because not legally 
issued, will it be insisted that such void execution would 
destroy the judgment? The judgment would remain 
notwithstanding the void execution. The judgment 
being legal could not be rendered null by the issue of an 
execution thereon by some one not authorized by law to 
issue executions. 

So, in the case at bar, the assessment and tax levy 
being valid, the lien is preserved, notwithstanding the 
illegal issue of the tax bill by the auditor, who had no 
authority todo so. Then section 6834 provides that the 


























OCTOBER TERM, 1884. 


The State ex rel. Watson v. Harper. 








clerk of the county court shall make a ‘“‘ back tax book”’ 
containing a list of all the delinquent lands, the years 
for which each lot or tract is delinquent, ‘‘and the 
amount of the original tax due each fund on said real 
estate.” When this ‘“‘back tax book” is so made by 
the clerk itis delivered to the collector. Section 6837, 
R. 8. 1879, provides, that the collector shall collect taxes 
by suit, and he is required to file with the petition a 
‘‘tax bill of said back taxes, duly authenticated by the 
certificate of the collector.’’ It is upon this last named 
‘“‘tax bill”’ that this suit was commenced, and not on the 
original bill issued by the auditor. The only thing 
necessary to make the suit available is, that the original 
assessment and levy of the tax under the act of 1867, 
was legally made. And we hold that that assessment was 
made by the officer whose duty it was to make assess- 
ments for state and county purposes, and the only per- 
son who could do so by law, and that the levy of the 
tax, or the fixing the rate of taxation, on that assess- 
ment, was done by the school board, the only authority 
authorized by law to fix the rate. 

No instructions are preserved in the bill of excep- 
tions. The case was submitted to the court without a 
jury, and the facts, therefore, found by the court upon 
which it bases its judgment are incontrovertible here. 
This court can only review the law declared by the court 
below, and that court having been intrusted with both 
law and facts, we cannot review the evidence. Hamil- 
ton v. Boggess, 63 Mo. 233; Gains v. Fender, 82 Mo. 
497. The judgment of the court of appeals is reversed 
and the cause is remanded with directions to that court 
to enter a judgment affirming the judgment of the cir- 
cuit court. All concur, except Norton and Sherwood, 
JJ., absent. 
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Rosecrans v. THE WABASH, St. Louis & PAcIFio 
RAILwAy Company, Appellant. 


1. Practice in Supreme Court: VERDICT AGAINST WEIGHT OF EVI- 
DENCE. Where there is evidence upon which the verdict of the 
jury may stand, the Supreme Court will not interfere with its find- 
ing upon the ground that it is against the weight of the evidence, 
unless the evidence so preponderates against the finding as to show 
that it was the result of prejudice or partiality. 


2. Weight of Evidence: PROVINCE OF JURY. Itis the province of the 
jury to attach such credit to the testimony of witnesses as they may 
think it entitled to. 


Appeal from Clark Circuit Court.—Hon. Brn. E. 
TURNER, Judge. 


AFFIRMED. 
Wells H. Blodgett and F’. T. Hughes for appellant. 


Under all the circumstances the court should have 
instructed the jury to return a verdict for defendant. 
Henze v. Railroad Co., 71 Mo. 639; Whar. on Ev., 
§ 415; Pierce on Railroads, 292, 320, 322; Rudolph ». 
Lane, 57 Ind. 115; Sacket on Inst. to Juries 33; Tucker 
». Duncan, 14 C. L. Jour. 14; Morgan v. Durfee, 69 
Mo. 476; Thompson on Charging Jury 44, 45; Railroad 
». Gretzer, 46 Ill. 82; Com’rs. v. Clark, 94 U. S. 284; 
Railroad v. Stumps, 55 Tl. 367; Seibert v. Railroad Co., 
49 Barb. 583; Lafferty v. Railroad Co., 44 Mo. 291; 
Seibert v. Railroad Co., 72 Mo. 565. 


Hagerman, McCrary. & Hagerman for respondent. 


(1) The Supreme Court will not interfere where the 
verdict is against the direct and uncontradicted testi- 
mony of witnesses, on the ground that the jury may 
have discredited it. Gregory vo. Chambers, 78 Mo. 294; 
Steamboat, &c., v. Matthews, 28 Mo. 248; McAfee v. 
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Ryan, 11 Mo. 365. (2) It has been held that if animals are 
found badly wounded and dead near a railroad track and 
blood and hatr appear on the track that the presumption 
of law is that they were struck by the train. Railway 
Co. v. Whalen, 42 Ill. 396; Blewett v. Railway Co., 
72 Mo. 582; Jantzen v. Railway Co., ante, p. 171; 
Railway Co. v. Panco, 56 Ill. 308; Railway Co. », 
Dement, 44 Ill. 74. If the testimony for plaintiff made 
a prima facie case that the horses were struck by the 
train, then even a nisi prius court could not set aside 
the verdict, because unimpeached witnesses testify to 
the contrary. French Bank v. Beard, 54 Cal. 480; 
Robinson v. Railway Co., 9 Fed. Rep. 877; Elwood >. 
Tel. Co., 45 N. Y. 549; Kenney v. Railroad Co., 70 Mo. 
243; Robbins Case, 2 Black 418; Keyser v. Railway 
Co., 56 lowa 440; Stutsman v. Railway Co., 53 Towa 
760; Clark v. Railway Co., 55 Towa 455. (3) It is 
peculiarly the province of the jury to weigh the evidence 
and they have the right to accept circumstantial and to 
reject the direct evidence of witnesses. This has been 
repeatedly held. Territory v. Egan, 13 N. W. Rep. 
572; U.S. v. Hap. Co., 15 Fed. Rep. 867; Marcotte v. 
Ry. Co., 8 Am. and Eng. Ry. Cas. 306; Babcock vo. Ry. 
Co., 17 N. W. Rep. 909. Plaintiff’s testimony, though 
circumstantial, was nevertheless affirmative. Chubbuck 
0. Railroad Co., 77 Mo. 591; Sullivan v. Railroad Co., 
72 Mo. 195; Martin v. Railroad Co., 13 N. W. Rep. 
424; Mack v. Railway Co., 77 Mo. 232. (4) The evi- 
dence that there were appearances of dragging is not a 
matter of opinion, but competent evidence of a fact. 
Abbott's Trial Ev., 587. 


Norton, J.—This case is before uson defendant's 
appeal from a judgment rendered for plaintiff by the 
circuit court of Clark county for the alleged killing by 
defendant of three of plaintiff’s horses, and crippling a 
fourth one. 

We are asked to reverse the judgment on the ground 
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that the verdict is against the evidence. It has been 
held by this court so repeatedly that where there is evi- 
dence upon which the verdict of the jury may stand, 
that this court will not interfere upon the ground that it 
is against the weight of evidence, unless the evidence so 
preponderates against the finding as to show that it was 
the result of prejudice, that we deem it unnecessary to 
cite the cases where it is so ruled, or to undertake to 
vindicate the correctness of the ruling. The only ques- 
tion, therefore, which the appeal presents is not whether 
the verdict is supported by a preponderance of the evi- 
dence as it appears to us in the record, but whether the 
preponderance against the verdict is so great as to 
satisfy our minds that it was the result of passion or 
prejudice. 

In this case it is admitted that defendant’s road, 
though passing through an enclosed field, was not 
fenced where the horses of plaintiff went on the track, 
and plaintiff’s evidence shows that after entering on the 
track they were tracked from that point to within about 
twenty-three feet of the east end of the railroad bridge 
built across a pond of water, where the tracks ceased; 
that one of the horses was found dead near the embank- 
ment near the east end of the bridge and two others, one 
being a colt, were found dead in the pond of water by 
the side of and under the bridge; that from a point 
twenty-three feet east of the bridge that the ground was 
torn up as if something had been dragged over it; that 
there was hair and blood on the track from this point 
out to twenty-eight and one-half feet on the bridge 
where the ties were pried apart and horses put through 
and that there was blood and hair there ; that the horses 
were badly mutilated, ribs protruding, flesh torn open, 
entrails sticking out, and one horse’s leg torn off and one 
of them split on his back from his fore shoulders to his 
tail. These facts were testified to by four or five wit- 
nesses, and under the ruling of this court in the case of 
Blewett v. Railroad Co., 72 Mo. 583, made out a prima 
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Jacie case for plaintiff. In that case a cow was found 
by the track of defendant, torn and mutilated, and this 
was held to make out a prima facie case that she was 
struck by the engine, and sufficient to sustain a verdict 
for plaintiff. 

It is, however, insisted by appellant's counsel that 
this prima facie case was entirely overcome by the evi- 
dence of Howard and Sherrod, one of whom was the 
engineer and the other the fireman, who testified that 
they were running the engine, and that when they first 
saw the horses on the track they were about forty yards 
ahead of the engine; that the whistle was blown, and 
the engine reversed ; that the horses ran up the track 
and jumped into the bridge; that one of them, after 
struggling on the bridge, jumped off into the water and 
swam out towards the fence east of the end of the 
bridge; that they ran the engine slowly up to the 
bridge ; that they dumped the colt over the side of the 
bridge into the water and put a log chain around the 
hind legs of the other horse, hitched the engine to it, 
and pulled it back about the length of the horse where 
the ties were wide apart and put it through. Both wit- 
nesses testified that none of the horses were struck by 
the engine. 

The plaintiff, in rebuttal, introduced witnesses who 
stated that the water in the pond was shallow, not over 
knee deep; that there was neither blood nor hair on the 
ties, except one west of where the ties were spread apart, 
and no appearance of a horse having been dragged on 
the bridge west of the place where the ties were spread 
apart. 

It is claimed by counsel that inasmuch as two wit- 
nesses swore positively to the fact that the engine did 
not strike or come in contact with the horses, but that 
they jumped onto the bridge and killed themselves, and 
inasmuch as the verdict of the jury was against this 
direct evidence, that, therefore, the judgment should be 
reversed. In upholding this claim we would, in effect, 
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say that it was the duty of the jury to believe the evi- 
dence of these two witnesses, although they might be 
unable to reconcile the truth of their statement with the 
fact established by five witnesses as to the mutilation of 
the animals, the one dumped over the side of the bridge 
being split on the back from its shoulders to its tail, and 
with the further fact, contradictory to the fact stated, 
that one of the horses swam out to the fence, that the 
water was not over knee deep, and with the further fact 
that west of the spread ties there was neither blood nor 
hair, which tended to contradict the statement of defend- 
ant’s witnesses that the horse was dragged from west to 
east by hitching the engine to it, at least the length of 
the horse, to the spread ties when it was put through 
into the pond. 

We are not prepared to do this in view of what has 
been ruled by this court in the case of McAfee v. Ryan, 
11 Mo. 365, where it is said: ‘‘The only question of 
fact submitted to the jury was the promise of Mrs. 
Ryan. On this point, only one witness testified, and the 
verdict was certainly against his evidence, but we are 
not authorized for this reason only to disturb it. ” 
* - As the counsel thought proper to submit a 
single question to them, and the court distinctly stated 
the point in the instructions given, and there was but a 
single witness on the point, the fair inference from the 
verdict and the refusal of the court to set it aside is, that 
neither the jury nor the court credited the witness. 
There is actually nothing on the record to indicate any 
cause for distrusting the veracity of the witness, but 
there may have been something in his conduct before 
the jury or in the relations he bore to the parties, which 
cannot appear to us.’’ So in the case of Steamboat v. 
Matthews, 28 Mo. 248, it is said: ‘‘All the testimony 
was on one side, but the jury disregarded it, and the 
circuit court, who heard the witnesses, sanctioned the ver- 
dict of the jury. We must infer from this that the 
circuit court was satisfied with the course of the jury. 
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The credit due to witnesses is a matter peculiarly for a 
jury, and any control over the finding of a jury in this 
respect could hardly be judiciously exercised by this 
court, which possesses no means of forming a correct 
opinion, and must be guided altogether by what appears 
on the face of the record.” Judgment affirmed. All 
concur. 





Smitu ef al. v. Hutcuinson, Plaintiff in Error. 


1, Will: ERASURE: DEMURRER TO EVIDENCE. Where, in a proceeding 
to contest the validity of a will on the ground of its alteration by an 
erasure, the evidence is conflicting on the issues whether the will as 
executed contained the erasure, or whether it was thereafter made 
by defendant, a legatee, a demurrer to the evidence offered by the 
proponent to establish the will should not be sustained. 


2. Question of Fact: Jury. Where aquestion of fact is in issue and 
there is evidence tending to prove it, it should be submitted to the 


jury. 


Error to Moniteau Circuit Court.—Hon. E. L. Epwarps, 
Judge. 


REVERSED. 
Moore & Williams for plaintiff in error. 


(1) Whether or not the erasure was made before 
the execution of the will should have been passed on 
by the court and a special finding made. (2) The 
instrument offered in evidence was executed by Mrs. 
Smith as, and for her will, and it is her will, either as 
originally written, or it is her will as it appears after the 
erasure, and the court ought to have so found. The giv- 
ing of plaintiff’s instruction, which was a demurrer to 
the evidence, was clearly erroneous, as was also the 
refusal of defendant’s instructions by the court. Under 
the provisions of our statute, section 3963, in reference to 
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the revocation of wills, the same being nearly synony- 
mous with the statutes of most of the states and of 
England, such erasure was not a revocation of the will. 
If erased by the testatrix after its execution, it was a 
revocation pro tanto. There being no attempt to add to 
the will, or substitute another in the place of Simon H. 
Smith, to whom the life estate was reserved, the result 
would be the revocation of that clause. Dickey v. 
Malechi, 6 Mo. 177; 1 Redf. on Wills, § 25, top page 
307-8 (4 Ed.); 1 Jarman on Wills (5 Am. Ed.) p. 291 
(top) and cases cited ; Bigelow v. Gillott, 123 Mass. 102; 
Kirkpatrick’s Will, and cases cited, 7 C. E. Green 463 ; 
McPherson v. Clark, 3Bradford (N. Y.) 82; 2 Greenl. 
Ev., § 681. Iferased by a stranger or even by defendant, 
the will should stand as written, no regard being had to 
the erasure. R. 8S. of Mo., sec. 3963; Smith v. Fenner, 
1 Gallison C. C. 170. 


L. F. Wood for defendants in error. 


(1) The petition was sufficient to put in issue the 
question whether the writing proved in the probate court 
was the will of Anna E. Smith. It was more explicit 
than the statute requires. R. 8S. 1879, sec. 3980, p. 683; 
Johnson v. Glascock, 2 Ala. 218; Johnson v. Hains- 
worth, 6 Ala. 443. (2) The contest of the will before the 
circuit court had the same effect as if an appeal had been 
taken from the probate court, and it was the duty of the 
proponent to prove it up as fully as if no action had been 
taken upon it by the probate court. Lams, admr., »v. 
Heln, admr., 56 Mo. 420; Rogers v. Thomas, 1B Monroe 
(Ky.) 390; Bennoist v. Murrain, 48 Mo. 48; Tingley v. 
Cowgill, 48 Mo. 291. The evidence before the circuit 
court was insufficient to establish any will (R. 8. 
1879, sec. 3979), and certainly did not prove the 
will, as insisted upon by the proponent. (3) The 
evidence is clear that the clause giving the life estate to 
the husband was erased after the publication of the will, 
and in the absence of evidence the law would raise the 
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presumption that it was made after signing. 1 Redfield 
on Wills (4th Ed.) p. 332, sec. 54. As the will was in 
the possession of the proponent, and he was the only one 
benefited by the erasure, the presumption is that he did 
it. Bennett v. Sherod, 3 Tred. 303. (4) The erasure is 
prima facie evidence of revocation, and it devolves upon 
the proponent to show that it was done by accident or 
mistake. 2 Greenleaf (7th Ed.) note 1 to sec. 681, citing 
case of Cook’s Will, 3 American Law Journal, 353, N. 8. 
(5) The striking out of the life estate changes the remain- 
der, giving a present fee. It is therefore a new will as to 
him and to be effectual must have been republished. (6) 
The proponent having sought to take advantage of the 
erasure and having failed in that cannot now be allowed 
to have the will proved as originally written. 1 Green- 
leaf Ev. (7 Ed.) sec. 565; Martin v. Miller, 4 T. R. 329. 


Ewine, C.—This was a proceeding under section 
3980, Revised Statutes, 1879, to contest the validity of the 
last will of Anna Eleanor Smith, the plaintiffs being her 
husband, Simon H. Smith, and the brothers and sisters 
of the testator; and the defendant a legatee. After the 
formal parts the petition proceeds as follows: ‘* And 
the said plaintiffs further state that said supposed will, 
as admitted to probate, is not the last will and testament 
of the said Anna E. Smith, and is not her will as signed, 
published and declared by the said Anna E. Smith, but on 
the contrary the said supposed will has been mutilated 
by erasure and otherwise, before it was admitted to 
probate as aforesaid, so as to make the pretended legacy to 
the defendant, James M. Hutchinson, much greater than 
was intended by said testatrix, and these plaintiffs sup- 
pose and believe and so charge the fact to be that the 
said alterations and erasures were made in said supposed 
will by said defendant for the fraudulent purpose of 
giving him, the said defendant, a present fee-simple title 
to said land, wherefore petitioners pray that an issue be 
made up in this court as to whether this said writing 
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admitted to probate as aforesaid is the last will and 
testament of the said Anna E. Smith; and further 
that the probate of said supposed will be set aside and 
held for naught, and that said instrument be declared 
null and void and inoperative, and that the court will 
grant them such other and further relief in the premises 
as may be right and proper.” 

The answer admitted the relationship of the plaintiffs 
to testatrix, that she died childless, and that the said 
will was duly proved and admitted to probate by the 
probate court ; also that defendant was a legatee. ‘‘ But 
defendant denies that he or any one for him ever at any 
time made any change, alteration or erasure in said will 
before the same was offered for probate or at any other 
time. He denies that any change has been made after 
the death of the testatrix, Anna E. Smith, and defendant 
alleges that said instrument in writing aforesaid, admit- 
ted to probate as aforesaid, is the last will and testament 
of said Anna E. Smith, deceased, and he denies that 
plaintiffs are entitled to any judgment setting said will 
aside or for any relief whatever.”’ 

The case being called for trial, the same was, by 
consent of parties, submitted to the court, a jury being 
waived. 

Defendant, as proponent of this will, offered the 
following evidence, to-wit: the will in controversy : 

‘Tn the name of God, Amen, I, Anna Eleanor Smith, 
of Linn township, in Moniteau county and State of Mis- 
souri, being of sound mind and memory, and of the age 
of fifty years, and considering the uncertainty of this 
frail and transitory life, do therefore make, ordain, 
publish and declare this to be my last will and testament, 
that is to say, after all my lawful debts are paid and 
discharged, the residue of my estate, real and personal 
property, I give and devise unto James Madison Hutch- 
inson, son of Andrew Hutchinson of Linn township, in 
Moniteau county and state of Missouri, all the following 
described tracts or parcels of land lying and being situate 
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in the county of Moniteau and state of Missouri, to-wit: 
The south half of the northeast quarter, and the north 
half of the southeast quarter of section twenty (20), and 
also the northwest quarter of the southwest quarter of 
section twenty-one (21), in township forty-seven (47), of 
range fourteen (14), containing two hundred acres more 
or less to have and to hold all and every the said tracts or 
parcels of land, with all the rights, immunities and ap- 
purtenances thereto belonging to him, the said James 
Madison Hutchinson, his heirs and assigns forever. J 
hereby reserve that my beloved husband, Simon H. Smith, 
shall have the use of said land and have the right to 
take the issues and profits thereof for the term of his 
mortal life.’ The clause in italics is erased in the will 
by strokes of a pen through each word. There were 
other parts of the will, but not bearing upon the questions 
before us. Then came the ordinary proof by the sub- 
scribing witnesses with the judgment of probate and 
certificate thereof. 

Peter Nichols was then introduced as a witness by 
the defendant, who testified that: ‘‘The will is in my 
handwriting. It was signed by Mrs. Anna E. Smith. I 
signed it as a witness at her request on the date stated ; 
it was signed at the house of Mr. Simon H. Smith.” 

Cross-EXAMINED: ‘*The whole will is in my hand- 
writing.’ Question. ‘Did you write the part erased ?’ 
Answer. ‘‘I did; to the best of my recollection this 
clause was not erased when the will was signed, but I am 
not positive ; but it is not my way of doing business; I 
usually re-write the will or note that it is erased 
before signing ; I have written whole wills over because of 
some little mistake.” 

RE-EXAMINED: ‘‘I think Simon Smith was present ; 
I cannot state positively that the erasure was not made 
before the signing ; the erasure appears to be in the same 
ink the will was written with ; I often erase or inter-line 
instruments of writing, but seldom do in wills; I left 
this will with Mrs. Smith; she was a second wife of 
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Smith, and was previously the widow Bohannan: the 
next time I saw the will it was in the probate court.’’ 

RE-OROSS-EXAMINED: ‘I think I wrote the will at 
Mrs. Smith’s house, but cannot recollect ; it is so long 
ago my memory is not clear about it, but I do not think 
there was an erasure when it was signed.”’ 

JoHN NICKLEs states: ‘‘I was a witness to the will ; 
I signed it at Simon Smith’s house; I saw Mrs. Smith 
sign it and I signed it at her request; Simon Smith was 
present.”’ 

CROSS-EXAMINATION: ‘The erasure was not there 
when I signed it to the best of my knowledge.” 

RE-EXAMINED: ‘‘I cannot swear positively that the 
erasure was not there when the will was signed; the 
erasure looks like the same ink as the writing in the 
body of the will; think the will was written at Smith’s ; 
James Hutchinson was not a member of Smith’s family 
at the time.”’ 

F. W. RENNLER states: ‘I was a near neighbor 
of the testatrix, Anna E. Smith, in her life time, and an 
intimate friend; she was in feeble health a long time 
before her death ; had two conversations with her not long 
before her death, in the first of which she spoke of giv- 
ing the property to defendant, or stated that defendant 
would inherit it at her death ; that witness advised her 
to give said farm to her husband or make some provision 
for him; that afterwards in a subsequent conversation, 
she stated she had studied over what witness had said to 
her, and had concluded to let this will stand as it was, 
and that Hutchinson was to have the land at her death; 
that a day or two after her death, he went to her house 
where Simon H. Smith was, who gave him the will and 
asked him to read it; that the will was canceled at that 
time as it now appears.”’ 

JamES M. Hutournson states: ‘I Jive in Sullivan 
county, Missouri; I have lived there seven years this 
fall; am defendant in this suit; at the time Mrs. Smith 
died, I was living in Sullivan county and did not know 
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of her death until some three months afterwards; I first 
saw her will at Dr. Christian’s, where Simon Smith gave 
it to me; that was the day before I had it probated; I 
had seen Judge Nickles, who told me about the will and 
said he was a witness, and it would suit him to come 
out next day to California; I then went to Uncle Simon 
Smith and he gave me the will justasitisnow; Dr. 
Christian is a nephew by marriage of Aunt Anna’s; he 
lived in the north part of the county, near my father’s ; 
Uncle Simon Smith went with me to Dr. Christian when 
he got the will and handed it to Dr. Christian and asked 
him to read it; the doctor read it aloud and when he 
came to the part erased, he asked Uncle Simon what 
that meant; Uncle said he did not know; he gave me 
the will and I took it and had it probated the next day.’ 

CROSS-EXAMINED: ‘‘I did not tell Dr. Christian 
that I had had this will in my possession in 1868 ; when the 
will was made I don’t remember just where I was living, 
but my trunk and clothes were at Uncle Simon’s; if I 
was not there my home was there ; I had been gone to 
Sullivan county about four years when Aunt Anna died ; 
I staid at Uncle Simon’s when at work, until I went 
away, and my trunk was there when Aunt Anna died ; 
I was not married until after I went to Sullivan county.’’ 

RE-EXAMINED: ‘‘ Andrew Hutchinsonis my father ; 
I went to live with Anna Smith when I was seven years 
old in 1860; when we first came to this county, father 
rented a place of Aunt Anna’s mother, Mrs. Smith, who 
was then the wife of Thos. Bohannan, who afterwards 
died ; they wanted me to live with them and I did so, 
and made it my home until she married Uncle Simon; I 
am a poor scholar and no penman.”’ 

ANDREW HuTcHINSON states: ‘I am defendant’s 
father.”’, Question. ‘‘What do you know about this 
will, and state if the testatrix made any statement to 
you in regard to this change in the will?” Plaintiff 
objected to the question and the court sustained the ob- 
jection except as to any declaration testatrix may have 
VoL. 883—44 
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made as to changing the will. Answer. ‘‘I never saw 
the will and could not read it, and she made no statement 
tome about any change; Aunt Anna told me she 
intended Jimmy (the defendant) to have the land; she 
told me she had a will and that it was in Jimmy’s 
trunk, and she wanted me to take the trunk home with 
me, because she was afraid Jimmy would never see it if 
left there, but I would not.”’ 

This was the substance of the evidence offered in the 
case. Plaintiff then offered the following instruction, 
to-wit: ‘‘The court declares as a matter of law that the 
evidence offered by the proponent to establish the will in 
controversy is wholly insufficient for the purpose,”’ 
which was given against the objection of the defendant. 
The whole material part of the evidence has been set out, 
for the reason that the controlling question is as tothe 
action of the court below in sustaining a demurrer to the 
evidence. 

The first question then for consideration is the 
instruction given in the nature of a demurrer to the evi- 
dence. In Buesching v. The St. Louis Gas Light Co., 
73 Mo. 219, itis said: ‘‘In passing upon a demurrer to 
the evidence the court is required to make every inference 
of fact in favor of the party offering the evidence, which 
a jury might, with any degree of propriety, have inferred 
in his favor, and if, when viewed in this light, it is 
insufficient to support a verdict in his favor, the demurrer 
should be sustained.”’ Again, in Wilson v. The Board 
of Education, 63 Mo. 137, it is said: ‘‘A demurrer to 
the evidence admits every thing which the evidence con- 
duces to prove, though but ina slight degree.’’ Whenever 
there is a question of fact involved, and there is any 
evidence tending to prove it, it should always be submit- 
ted to the jury, and it is error in such case to take the 
case from the triers of the fact. Smith v. H. & St. Jo. 
R. R., 37 Mo. 287. But where there is no evidence, then 
it is the province of the court, and the well-established 
practice to instruct the jury that, upon the evidence 
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submitted, the plaintiff cannot recover. Lee v. David, 
11 Mo. 114. ‘‘It is the common practice, and well sus- 
tained by authority, ancient and modern, and by several 
decisions of this court, when the plaintiff has offered no 
evidence which would be sufficient in law, if true, to 
warrant the jury in finding a verdict in his favor, to 
instruct the jury to find for the defendant.” Clark v. 
H. & St. Jo. R. R. Co., 36 Mo. 2083; Harris v. Woody, 
9 Mo. 113. ‘‘It is a principle well-settled and always 
adhered to, that if there is any evidence tending to prove 
the issues of fact, the case must go to the jury.”’ Boren 
». Lazaleye, 44 Mo. 383; Woods v. A. M. Ins. Co., 50 
Mo. 112; 50 Mo. 149; 50 Mo. 198; Holliday v. Jones, 59 
Mo. 482; 2 Greenl. Ev., section 295; Grady v. A. M. C. 
Ins. Co., 60 Mo. 116. 

What was the question of fact for determination ? 
The petition alleges that the paper purporting to be the 
will of Anna E. Smith is not her last will and testament, 
and then charges that it had been mutilated and changed 
by the defendant. The answer denies this, and alleges 
it to be the will of the testator. By an examination of 
the testimony it will be seen that the paper purporting 
to be the will was offered in evidence, and the subscrib- 
ing witnesses introduced who testified to its making, 
execution, etc. It would seem clear that this evidence 
tended to prove that the testator did execute the paper 
offered, as her last will. But an inspection of this paper 
shows that a clause of that will had been erased. Then, 
the question of fact remains, was it erased by the 
defendant or by his authority? Upon this question, 
the evidence is certainly conflicting. The one side tend- 
ing to prove that the defendant, at one time before the 
death of the testator, had the will in his possession and 
had an opportunity to, and an interest in its erasure, 
the other side tending to prove that he never saw the will 
until months after the death of the testator, and had no 
opportunity to have erased the clause in question. Of 
course this court does not pretend to pass upon the 
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weight of this evidence, but only that there was evidence 
on the part of the proponent tending to prove the issues 
presented ; and the demurrer to the evidence should not 
therefore have been sustained. Thecourt below commit- 
ted error in giving this instruction, for which the 
judgment is reversed and the cause remanded. All 
concur. 





Tue Strate, Plaintiff in Error, v. HEISSERER. 


Criminal Practice : APPEALS AND WRITS OF ERROR BY STATE, WHEN 
LIE. Appeals by or writs of error in behalf of the state do not lie 
in criminal cases, except, as provided by statute, where the indict- 
ment is quashed or adjudged insufficient on demurrer or where the 
judgment thereon is arrested. 


Eviorv to Scott Circuit Court.—Hon. J. D. Foster, 
Judge. 


WRIT DISMISSED. 
D. H. McIntyre, Attorney General, for the state. 
NM. Arnold for defendant in error. 


SHERWOOD, J.—The defendant, indicted for selling 
liquor without license, interposed his plea in abatement 
to the jurisdiction of the court, alleging that the act for 
which he was indicted was done under the authority of a 
license granted by the proper authorities of the town of 
Commerce and that certain acts of the legislature gave 
said town full and exclusive authority to grant licenses 
in that behalf, and that the circuit court had no juris- 
diction of the matter. Thetruth of this plea itseems was 
proved to the satisfaction of the court, the defend- 
ant discharged, and the state comes here on error. 

The correctness of this ruling it is not our province 
to pass upon, for the reason that this cause is not prop- 
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erly here. Appeals by or writs of error on behalf of the © 
state do not lie, except only when ‘‘any indictment is 
quashed, or adjudged insufficient on demurrer, or when 
judgment thereon is arrested.” R. 8. 1879, secs. 1985, 
1986, 1988. This point was so ruled in State v. Bollinger, 
69 Mo. 577, as to appeals by the state, and the same rule 
prevails as to writs of error sued out by the state as to 
appeals taken for the same purpose. Sec. 1988, swpra. 
Here as already noted there was no quashing of the in- 
dictment, no adjudging upon demurrer that the same 
was insufficient, nor was there any judgment on de- 
murrer arrested. It follows that the writ of error was 
improvidently sued out, and of consequence the writ 
must be dismissed. All concur. 





SprineceEr, Plaintiff in Error, v. Hawt. 


1. Evidence: PROOF OF HANDWRITING. An expert witness may be 
permitted to give his opinion concerning the genuineness of a writ- 
ing by comparing it with other writings in the case admitted to be 
genuine, and in such case the two papers may be submitted to the 
jury and compared by them without the aid of experts. 


2. : . An expert witness will not be allowed to give his 
opinion of the genuineness of a note sued on, by comparing it with 
the signature of the defendant to his plea of non est factum, where 
the witness has never seen the defendant write. 





Appeal from Jasper Circuit Court.—Hon. Jos. Cra- 
VENS, Judge. 


REVERSED. - 


Ed. Buler for plaintiff in error. 


(1) The general doctrine is that neither the court 
nor jury may determine the genuineness of a signature 
by comparing it with other handwriting of a party. 
Moore v. United States, 1 Otto 273; Baker v. Harnes, 6 
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Wharton (Pa.) 284; Lodge v. Pipher, 11 Serg. and Rawle 
333; People v. Spooner, 1 Dennis 340; Wilson v. Kirk- 
land, 5 Hill 182; Rogers v. Ritter, 12 Wallace 321; 
State v. Scott, 45 Mo. 304; State v. Clinton, 67 Mo. 380. 
(2) The testimony admitted in this case does not come 
within any of the exceptions recognized by the author- 
ities. 1 Greenleaf Evidence (13 Ed.) sec. 581, and note 4 
to page 627. (3) The Supreme Court of this state has 
never gone beyond the rule laid down in Greenleaf, 
supra, and has expressly declared that it is not disposed 
to extend its operation. State v. Clinton, 67 Mo. 385. 
(4) To warrant testimony from comparison of the signa- 
ture in controversy with other signatures, admitted or 
proved to be genuine, the genuine signature must have 
been written before the controversy arose. 1 Greenleaf 
Evidence (13 Ed.) page 627, note 4, page 628, note 3; 
King v. Donahue, 110 Mass. 155; Keath v. Lathrop, 10 
Cush. 453; Stranger v. Searl, 1 Esp. R. 14; 2 Taylor on 
Ev., sec. 1872; King v. Donahue, 110 Mass. 155. 





Joseph Cravens for respondent. 


The lower court did not err in permitting the wit- 
nesses to examine the genuine signature of the defend- 
ant to his affidavit, and compare it with the signature to 
the note and in submitting the genuine signature to the 
affidavit, and the one appended to the note, to the jury 
for their examination and comparison. 1 Greenleaf Ev., 
§§ 576, 581. When the signature used asa standard is 
found to be genuine, or established by the most satisfac- 
tory evidence, or by clear and undisputed proof, all the 
authorities agree that such standard and the disputed 
signature may be submitted to the jury for comparison. 
In this case the standard signature was appended to a 
pleading in the cause, sworn to by the defendant, the 
genuineness 0: which was not questioned. In this there 
was noerror. Hborn v. Zimpelman, 5 Cen. Law Jour- 
nal, p. 207 and authorities cited; Moore v. U. S., 1 Otto 
270. 
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EwineG, C.—Suit on a negotiable note alleged to have 
been made by defendant to the order of 8S. D. Cox and 
by him endorsed to plaintiff. Answer non est factum. 
The defendant signed and swore to his answer. Plaintiff 
introduced the payee and endorser, Cox, as a witness 
who testified to the making and delivery of the note to 
him. Then read the note in evidence, and offered other 
evidence tending to show admissions of the defendant. 

Defendant as a witness in his own behalf testified 
that he did not sign the note. Defendant then intro- 
duced one Napton as a witness who stated that he was 
engaged in an occupation requiring more or less acquain- 
tance with and examination of the handwriting of 
different persons, but had never seen the defendant write 
and was not acquainted with his handwriting. Defend- 
ant then offered to exhibit to the witness the answer of 
defendant to which was attached the sworn signature of 
the defendant, to have the witness compare the signature 
to the affidavit and answer, with the signature to the 
note in controversy, and state as an expert whether the 
two signatures were made by the same person. The 
witness stated that they were not made by the same per- 
son, and that the note was not signed by the defendant. 
To this the plaintiff objected. The defendant then 
offered to submit the answer of the defendant bearing 
his sworn signature, and the note sued on to the jury 
that they might compare the signatures, with a view of 
forming an opinion of the genuineness of the signature 
to the note. This was permitted, against the objections 
of the plaintiff. There was a verdict and judgment for 
the defendant and the case is here for review. 

I. The only questions for consideration are: Ist. 
Did the lower court err in permitting the witnesses to 
examine the genuine signature of the defendant to his 
affidavit, and compare it with the signature to the note? 
2nd. Did the court err in submitting the genuine signa- 
ture to the affidavit, and the one appended to the note, 
to the jury for their examination and comparison? 
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Allevidence of the genuineness of handwriting, must in 
the nature of the thing be by comparison, except in cases 
where the witness saw the document written. The 
admissibility of some evidence of this kind is well- 
established. The knowledge of the handwriting of 
another may be derived from seeing him write; or from 
seeing letters and other documents purporting to be in 
the handwriting of the party, who afterwards acted upon 
them as his own, and adopted them in business transac- 
tions as genuine. 1 Greenl. Ev., sec. 577. But it has, 
also, been held that where other writings admitted to be 
genuine are already in the case, experts may be per- 
mitted to compare them with the instrument in question, 
and testify their opinion concerning the genuineness of 
the writing. And in such case also, the two writings 
may be submitted to the jury and compared by them 
with or without the aid of experts. 1 Greenl. Ev:, sec. 
578. 

In Moore ». United States, 1 Otto 270, it was said: 
‘*The only question of importance is whether the signa- 
ture to the document * - ° purporting to 
be executed by the claimant, was properly proved. The 
court compared it with his signature to another paper in 
evidence for other purposes in the cause, respecting 
which there seems to have been no question; and from 
that comparison, adjudged and found that the signature 
was his. Had the court a right todo this? The general 
rule of the common law, disallowing a comparison of 
handwriting as proof of signature, has exceptions 
equally as well settled as the rule itself. One of these 
exceptions is, that if a paper admitted to be in the hand- 
writing of the party, or to have been subscribed by him, 
is in evidence for some other purpose in the cause, the 
signature or paper in question may be compared with it 
by the jury.” To asimilar effect is Brobston v. Cahill, 
64 Ill. 356; Baker v. Haines, 6 Wharton 283. 

«The question discussed in 7’he State v. Clinton, 67 
Mo. 380, is somewhat different. There the inquiry was, 
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is it proper to allow experts in comparing handwriting to 
give their opinion as to the genuineness of a signature, 
by comparing it with other writings proved to be genuine, 
but not connected with the cause. This court in that 
case adopted the rule as laid down by Greenleaf as fol- 
lows: ‘*That such papers can be offered in evidence to 
the jury only when no collateral issue can be raised con- 
cerning them; which is only when the papers are either 
conceded to be genuine, or are such as the other party is 
estopped to deny ; or are papers belonging to the witness 
who was himself previously acquainted with the party’s 
handwriting, and who exhibits them in confirmation of 
his own testimony.”’ 1 Greenl. Ev., § 581. See also 
State v. Scott, 45 Mo. 304. 

II. But the trial court, in this case, goes further. 
It permits an expert to be called, who never saw the 
writer of the names write, and express his opinion as to 
the genuineness of the note sued on by comparing it with 
the signature of the defendant in his plea of non est 
factum. It seems that the authorities will not sustain 
this position. It is said the temptation to manufacture 
evidence is too great. ‘‘The knowledge must not have 
been acquired or communicated with a view to the 
specific occasion on which the proof is offered.’’ Best on 
Ev., sec. 236. In Stranger v. Searle, 1 Esp. 14, Lord 
Kenyon rejected the evidence of a witness who stated 
that he had seen the defendant write his name several 
times before the trial, who wrote it to show the witness 
his true manner of writing, so that witness might be 
able to distinguish it from his alleged signature on the 
acceptance. The reason given was that the defendant 
might have disguised his writing intentionally. This 
seems to be the ground of rejecting such evidence and 
the full extent of the rule is as above stated by this 
court in 67 Mo. 380, and which, also, seems to be in 
harmony with all the better authorities. 1 Whar. on 
Ev., sec. 707; 91 U. S. supra; King v. Donahue, 110 
Mass. 155; Miles v. Loomis, 75 N. Y. 288; Brobston o, 
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Cahill, 64 Ill. 356; U. S. v. Chamberlain, 12 Blackt. 
390. The judgment below is, therefore, reversed and 
the case remanded. All concur. 











THE STATE v. Cooper, Appellant. 


- 

1. Evidence: CONTRADICTION OF WITNESS. Where it is sought to 
contradict a witness by reading from the bill of exceptions contain- 
ing her testimony on a former trial of the cause, only such portions 
of her testimony can be read as she denied then testifying to. 





2. : : MURDER. Evidence which goes to show the par- 
tiality of a witness is admissible ; but where in a trial for murder, 
evidence of one’s own statements is offered to show his bias as a 
witness, its exclusion will not be reversible error where the witness 
is the father of the deceased and the evidence fully warrants the 
verdict. 





8. : INSTRUCTIONS. On a trial for murder evidence of the threat 
of a third person, having no connection with the homicide, is prop- 
erly excluded from the consideration of the jury. 

4. : REBUTTAL. Evidence offered in rebuttal which tends to 





overthrow the theory sought to be established by the defence is 
admissible. 


5. Practice: INstRucTIONS. Instructions embraced in others given 
are properly refused. 


Appeal from Newton Circuit Court.—Hon. M. G. 
McoGreeGor, Judge. 













AFFIRMED. 






George Hubbert for appellant. 





(1) The exclusion by instruction numbered seven of 
part of the testimony of Rice from the consideration of 
the jury was palpable error. Previous threats, whether 
communicated or not, were relevant. State ». Alexander, 
66 Mo. 161; State ». Evans, 65 Mo. 583; State v. Cooper, 
71 Mo. 441. (2) The testimony offered to show the 
hostility of the witness, Isaac Grimes, to the defendant 
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was improperly excluded. 1 Greenl. Ev., § 450. (3) The 
evidence of Thursday Grimes on a former trial, as pre- 
served in the bill of exceptions, should have been ad- 
mitted to impeach her. The proper foundation had 
been laid. (4) Instruction numbered ten should have 
been given as asked. Its change brought the bill of 
exceptions to the level of a deposition, while it was a 
record in the cause importing absolute verity. R. 8., §§ 
1921, 3639; Douglass v. Orr, 58 Mo. 577. (5) The court 
should have instructed for manslaughter, although not 
asked to do so. Matthew's Case, 20 Mo. 55; Stonum’s 
Case, 62 Mo. 596. Cooper’s testimony supports the 
theory of manslaughter in the third degree. R. S., § 
1244. Butif the killing was in passion, intentional and 
not necessary it was manslaughter in the fourth degree. 
R. 8., § 1250; State ». Edwards, 70 Mo. 483; Wieners’ 
Case, 66 Mo. 20; 2 Bish. Cr. L., § 723; State v. Robinson, 
73 Mo. 309. (6) The judgment should have been arrested 
for want of an indictment against him for murder in the 
second degree and for want of an arraignment. R. S., 
§ 1927; State v. Barnes, 59 Mo. 154; R.S8., § 1845 ; Con. 
United States; Ray v. People, 14 Reporter, 515; 1 Bish. 
Cr. Prac. (2 Ed.) § 728; 4 Black. Com. 322; Con. Mo.,art. 
2, § 12. 


D. H. McIntyre, Attorney General, for the state. 


It was not error to refuse to allow defendant to read 
all of Mrs. Thursday Grimes’ testimony on a former 
trial, as preserved in the bill of exceptions for the pur- 
pose of impeaching her. Upon cross-examination the 
witness did not deny testifying on the former trial as set 
out in the portion of the bill of exceptions excluded. 
Where she denied so testifying, the court permitted her 
to be contradicted by reading from the bill of exceptions. 
‘Only upon denial, direct or qualified, by the witness, 
that such statements were made, can proof of them be 
offered.’’ Whar. on Cr. Ev., § 483, p. 393 (8 Ed.): Taylor 
on Ev., § 1445, p. 1215; Starkie on Ev., top p. 214 (9 Ed). 
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It was not error to refuse to allow Isaac Grimes to be con- 
tradicted by showing expressions of ill-feeling against 
defendant. The question was about a matter collateral 
to the issue on trial, and the defendant was bound by the 
answer of the witness, 1 Whar. Ev., § 559, p. 535. But, 
if the witness had been contradicted, it would only have 
shown his feeling in the matter, and no intelligent juror 
would have doubted that the father was prejudiced 
against the slayer of his son. If error, it was not such 
as demands a reversal of the case. It was competent 
to show in the rebuttal that the pistol deceased had at 
the time of the difficulty had but two loads in it. It 
tended to disprove the theory of the defence that 
deceased fired two or three shots before defendant shot 
him. The court properly instructed the jury to disregard 
the testimony of the witness, Rice, as to the statement of 
John Grimes, that ‘‘ there would be hell raised over this 
yet.”’ It was not the language of the deceased, William 
Grimes, and was properly withdrawn from the considera- 


tion of the jury. 


Norton, J.—At the February term, 1879, of the 
Newton county circuit court defendant was indicted for 
murder in the first degree for killing one William Grimes 
on the 4th of November, 1878. At the August term, 
1879, of said court, he was tried and convicted of murder 
in the second degree, and on his appeal to this court 
from that judgment, it was reversed and the cause re- 
manded. The case is reported in 71 Mo. 436. At the 
February term, 1881, of said court, defendant was again 
put upon trial for murder in the second degree and 
found guilty, and his punishment assessed at ten years’ 
imprisonment in the penitentiary, from which judgment 
he again appeals to this court. On the retrial of the 
cause the facts disclosed by the evidence substantially 
agree with the statement made of them in the opinion 
delivered when the case was here before and for that 
reason it is unnecessary to repeat them here. On the re 
trial of the cause the court, as is shown by the instruc- 
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tions given, tried it upon the theory indicated in the 
opinion, and we shall confine ourselves to such objections 
as were made during the progress of the trial. 

Mrs. Grimes, the mother of deceased, who was the 
only person present when the homicide was com- 
mitted, was examined as a witness, and on cross-exami- 
nation counsel sought to impeach her by reading from 
her evidence as preserved in the bill of exceptions taken 
on the former trial. The court only allowed such part of 
the written evidence to be read as she denied having tes- 
tified to on the former trial, and excluded such part of it 
as she admitted she had testified to on such trial. The 
action of the court in this respect is assigned for error, 
but we see no valid objection to it, inasmuch as the fol- 
lowing authorities state the rule to be ‘‘that only upon 
denial, direct or qualified, by the witness, that such 
statements were made, can proof of them be offered.” 
Starkie on Ev., p. 214; Wharton Cr. Ev., sec. 483; Tay- 
lor on Ev., sec. 1445. 

On the cross-examination of Isaac A. Grimes, a 
witness for the state, he was asked if he did not, at a cer- 
tain time and place, say in the presence of one McCaslin: 
“Tf we cannot pen Cooper for killing my son, we will 
pen him for something else ;”’ to which he answered that 
he did not. Defendant then called McCaslin and offered 
to prove by him that Grimes did make said statement. 
The court refused to admit this testimony, to which de- 
fendant excepted. It is said in section 559, 1 Wharton on 
Evidence: ‘‘In order to avoid an interminable multiplica- 
tion of issues, it is a settled rule of practice, that when a 
witness is cross-examined on a matter collateral to the 
issue, he cannot, as to his answer, be subsequently con- 
tradicted by the party putting the question. ‘The test 
of whether a fact inquired of in cross-examination is 
collateral is this: Would the cross-examining party be 
entitled to prove it as a part of his case, tending to 
establish his plea?’ This limitation, however, only ap- 
plies to answers on cross-examination. It does not affect 
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answers to the examination in chief.’’ While this is said, 
it is also laid down by the same author, in section 561, 
that: ‘‘It has been held that a witness may be asked 
whether he has not a strong bias or interest in the case, 
and if he denies such interest or bias, that he may be 
contradicted by evidence of his own statements, or of 
other implicatory acts. * * * It is true that we have 
cases disputing this conclusion; but it is hard to see 
how evidence which goes to the root of a witness’s im- 
partiality can be regarded as collateral to the issue.”’ 
Under this authority we must hold that the court erred 
in rejecting the evidence offered. 

But when we consider that the object of the rejected 
evidence was to show that the witness was prejudiced 
against and unfriendly to defendant, in connection with 
the fact that he was the father of the deceased, which 
established the relation he bore to the accused and de- 
ceased, and in connection with the further fact that two 
juries had passed on the case with the same result, and 
substantially upon the same evidence, we are unwilling 
to say that the error noted is sufficient to justify us in 
disturbing the verdict and judgment, especially so in view 
of the fact that another person, and the only one who 
witnessed the homicide testified to the facts and circum- 
stances attending, fully warranting the verdict. 

After the evidence was closed for the defence, the 
court permitted Mrs. Palmer, a witness called by the 
state, to testify over defendant’s objection to the fact that 
the pistol of deceased had but two loads in it. This 
evidence was in rebuttal, and tended to overthrow the 
theory sought to be established by defendant, that de- 
ceased first shot at defendant, and it was proper to re- 
ceive it for that purpose. The instructions given, of 
which there were seven for the state and the like number 
for defendant, related to murder in the second degree, 
and the law of self-defence, and because of their con- 
formity to repeated rulings of this court, it is unneces- 
sary to make any further reference to them than to say, 

















OCTOBER TERM, 1884. 703 
Lydick v. Holland. 








notwithstanding the verbal criticisms made upon them 
by way of objection, they fairly presented to the jury the 
law governing the case. 

It is insisted that error was committed in giving the 
seventh instruction in which the jury are told that ‘‘ the 
statement of witness Rice, ‘that John Grimes said there 
would be hell over this yet,’ are excluded from their 
consideration.’? The above is not the language of the 
deceased and had nothing to do with the case so far as 
the record shows. The court refused three instructions 
asked by defendant, two of which, the fifteenth and seven- 
teenth, were properly refused because they were embraced 
in other instructions given differing in phraseology, but 
not in substance. The sixteenth instruction was rightly 
refused because in conflict with the first one given for 
the state, in which the jury were told that malice means 
the intentional doing of a wrongful act without cause or 
excuse, and may be inferred from the fact of killing 
with a deadly weapon. Slate v. Alexander, 66 Mo. 158 ; 
State v. Holme, 54 Mo. 158. Perceiving no reversible 
error in the record, the judgment is affirmed, in which 
Judges Ray and Black concur. Henry, C. J., and Sher- 
wood, J., dissent. 





Lypick, Plaintiff in Error, o. HoLuanp. 


1. Statute of Frauds: PAROL CONTRACT FOR SALE OF LAND; PART 
PAYMENT. A parol contract for the purchase of land is within the 
statute of frauds, and part payment of the consideration is insuffi- 
cient to take it out of the operation of the statute. 








2. PERFORMANCE OF PREPARATORY CONTRACT. The perform- 
ance of a contract which is preparatory and ancillary to the one 
sought to be enforced, is not sufficient part performance to take a 
parol contract out of the operation of the statute of frauds. 

8. DAMAGES. Where the specific performance of a contract 


will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. 


- 
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Appeal from Livingston Circuit Court.—Hon. J. M. 
Davis, Judge. 


AFFIRMED. 
L. T. Collier, for plaintiff in error. 


(1) The petition states facts sufficient to constitute 
a cause of action for a specific performance of the agree- 
ment alleged or for compensation in damages. ‘‘ Although 
a contract may be void, under statute of frauds, yet, if 
the conduct of the party setting up the invalidity has 
been such as to raise an equity outside of and independ-. 
ent of the contract and nothing else will be adequate 
satisfaction of such equity, a court of equity will sustain 
the contract, notwithstanding its invalidity under the 
statute.’”? 5 Wait’s Actions and Defences, p. 798; Hunt 
o. Turner, 9 Texas 385; Pomeroy’s Eq., sec. 821, p. 283. 
In suits for specific performance, damages may be ad- 
judged in lieu thereof. Holland v. Anderson, 38 Mo. 55 ; 
Hamilton v. Hamilton, 59 Mo. 232. (2) The facts dis- 
closed by the petition and admitted as true by the 
demurrer constitute a clear case of equitable estoppel 
against the defendant. ‘* When one person by anything 
which he does or says or abstains from doing or saying 
intentionally causes or permits another person to believe 
a thing to be true, and to act upon such belief otherwise 
than but for that belief he would have acted, neither the 
person first mentioned nor his representative in interest 
is allowed in any suit or proceeding between himself and 
such person or his representative in interest, to deny the 
truth of that thing.’”’ Stephens’ Ev., p. 124: Bidwell v. 
Pittsburgh, 85 Pa. St. 412, 417; Rice v. Bunce, 49 Mo. 
231; Chouteau v. Goddin, 39 Mo. 229; Garnhart v. Fin- 
ney, 40 Mo. 447; Bunce v. Beck, 46 Mo. 327; 14 
California 279, 367, 368; Pheling ». Armitage, 12 Vesey 
78, 84; Storrs v. Barker, 6 John. Ch. 166; Hart v. Giles, 
67 Mo. 175; Godfrey v. Thornton, 46 Wis. 677; Sim- 
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mons v. Steele, 36 N. H. 73; Breeding v. Stamper, 18 B. 
Mon. 175; 2 Pomeroy’s Eq., sec. 804, p. 263. 


0. J. Chapman and L. A. Chapman for defendant 
in error. 


(1) In order to constitute fraud, such as would take 
the case out of the statute of frauds, it must appear that, 
although the contract was a parol contract and conse- 
quently within the statute of frauds, yet the plaintiff in 
error has done certain acts of part performance, with the 
knowledge and consent of defendant in error, which would 
operate or work a fraud on plaintiff if defendant were 
permitted to set up the statute. (2) Itis a well-estab- 
lished rule that before courts will enforce verbal contracts 
for the sale of land, there must be certain acts of part- 
performance, such as payment of purchase money, taking 
possession and making valuable improvements. Browne 
on Statute of Frauds (3 Ed.) sec. 457, p. 453; Sitton ». 
Shipp., 60 Mo. 279; Fry on Specific Performance, sec. 
403, p. 260; Galway v. Shields, 66 Mo. 313; Bowels »v. 
Watham, 54 Mo. 262; Hills v. Pacific R. R., 51 Mo. 204; 
Talmen v. Brookes, 51 Mo. 148. Part performance in 
order to avail a plaintiff seeking relief by specific execu- 
tion, must be such as unequivocally proves the contract 
alleged, and strictly in performance of it. Browne on 
Statute of Frauds, sec. 455, p. 450; Fry on Specific Per- 
formance, sec. 413, p. 264. (3) It is settled that acts 
which are merely preparatory, or ancillary to the agree- 
ment alleged are not to be considered as part performance. 
It is obvious that such acts are not part performance. To 
the same class have been referred cases where the pur- 
chaser of land under a verbal contract has bound himself 
on the faith of that contract to make a lease of that land 
to a third party, and his doing so is not considered as 
part performance. Browne on Statute of Frauds, sec. 
460, p. 455; Fry on Specific Performance, secs. 412, 413, 
p. 264. (4) A partial payment of the purchase money 
VoL. 83—45 
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will not take a case out of the operation of the statute 
of frauds, because the legislature having said that in 
relation to personal property and having omitted to say 
it in respect to land, it is to be inferred that they meant 
that a pa ‘al payment should not make the contract 
binding in the case of lands. Park v. Leewright, 20 Mo. 
85; Blanchard vo. Me Dougal, 6 Wis. 157; 5 Wait’s Ac- 
tions and Defences, p. 800, sec. 5. (5) Specific perform- 
ance of a verbal contract for the sale of lands will not be 
enforced unless it is clearly shown to have been in part 
performed, such as by the full payment of the purchase 
money, the taking possession and making of valuable 
improvements. 6 Wait’s Action and Defences, sec. 5, p. 
800; Hawkins vo. Hunt, 14 Ill. 42; Lowery v. Buffington, 
6 W. Va. 249; Beardsley v. Duntley, 69 N. Y., p. 577. 
(6). The generally conceded doctrine now is that the pay- 
meut of the purchase money alone is not such part per- 
formance as to take a contract out of the statute. Tem- 
ple v. Johnson, 71 Ill. 13; Cole v. Potts, 10 N. Y. 67; 
Horn v. Ludington, 32 Wis. 73; Parke v. Leewright, 20 
Mo. 85. (7) The petition does not state a sufficient cause 
of action as to warrant the interposition of a court of 
equity, or to givea court of equity jurisdiction. //olland 
v. Anderson, 38 Mo. 55. 


Buack, J.—This was a suit for the specific perform- 
ance of a parol contract. A demurrer to the petition was 
sustained ; and the only question is, does the petition 
state facts sufficient to constitute a cause of action? It 
alleges that the parties each owned forty acres of land ; 
that plaintiff had an opportunity to sell his land and 
notified the defendant of this, and of the further fact 
that he would not sell, except upon the condition that de- 
fendant would sell his land to plaintiff and give 
possession on the first of March following, to which de- 
fendant assented, and told plaintiff to go on and make 
the sale; that plaintiff did make the sale of his land and 
thereupon went to the defendant and made an agreement 
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with him, whereby the defendant sold his land to plaintiff 
for one thousand dollars, twenty-five of which was paid 
down, the balance to be paid on the first of March, when 
defendant was to give full possession ; that plaintiff com- 
pleted the transaction with his vendee, and on the first of 
March tendered to the defendant the balance of the one 
thousand dollars, and demanded a deed and possession, 
all of which was refused. 

1. The contract being in parol is within the 
statute of frauds and cannot be enforced, unless 
upon the ground of part performance. Part pay- 
ment of the consideration is conceded to be insufficient to 
take such cases out of the statute. The only other act 
relied upon in this case is the fact that the plaintiff has 
performed the contract which he made with his vendee. 
The petition leads to the conclusion that the sale by the 
plaintiff was made before the contract in question was 
consummated. The contract thus performed was not the 
one in controversy, though ancillary thereto. The law is 
well settled that the performance of a contract, which is 
preparatory and ancillary to the one sought to be en- 
forced, is not sufficient part performance to take a parol 
contract out of the statute of frauds. Williams v. Mor- 
ris, 95 U. 8. 444; Parker v. Heaton, 55 Ind. 1; Fry on 
Spec. Per. of Con., sees. 412, 414. 

2. Plaintiff in error insists that though he may 
not be entitled to a specific performance, yet he 
should be allowed damages for a breach of the 
contract, and cites J/olland v. Anderson, 38 Mo. 
55, and Hamilton v. Hamilton, 59 Mo. 232, which 
hold that where a court of equity acquires jurisdiction, 
it will proceed to complete justice between the parties 
though it consist in awarding damages. Here the plaintiff 
has no case in equity. He does not fail because of a de- 
fect in the defendant's title, nor because defenda .* has 
put it out of his power to perform the contract. The 
ground upon which he fails to have a specific performance 
is equally fatal to his demand fordamages. Affirmed. 
All concur. 
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ABANDONMENT. 


1, CONTRACT: ABANDONMENT, WHEN A QUESTION OF LAW. Where an 
act, or certain specific acts, are relied on to show an abandon- 
ment by one party to a contract, it is proper for the court to declare 
whether such act or acts constitute an abandonment. Chouteau v. 
Jupiter Iron Works, 73. 


: MUTUAL ABANDONMENT, QUESTION FOR JURY. A mutual agree- 
ment to abandon a contract may be proved by an express agree- 
ment to that effect, or by circumstances which warrant the inference 
that the parties mutually agreed tosuch abandonment, and it is for 

. the jury to determine whether the contract was so abandoned by 
mutual consent. Ib. 





ACCOUNT STATED. 


1. ACCOUNT STATED : SETTLEMENT: LIMITATIONS. Where asettlement is 
had between parties in 1870 and a balance ascertained, and it is 
agreed that the accountt stated shall be binding on both parties, but 
that the party in whose favor the balance is found shall endeavor to 
collect accounts considered available and not included in the settle- 
ment, and sell lands belonging to them and apply the proceeds to the 

yment of such balance before the other shall be called upon to pay 
it, and such business is not setiled and the land, by reasonable effort, 
not sold until 1879, the statute of limitations will not begin to run 
against such balance until the latter date. Alexander v. Clark, 481. 

























ADMINISTRATION. 





1. CURATOR: FINAL SETTLEMENT: FRAUD. A _ guardian’s final settle- 
ment of his ward's estate is conclusive against the latter at law, but 
can be set aside in equity for fraud. State ex rel. Smith v. Leslie, 60, 







PARTNERSHIP: ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement The State ex rel. 
Christy v. Donegan, 374. 








8, FINAL SETTLEMENT: WANT OF NOTICE. A fihal settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. Ib. 






4. ORDER OF DISTRIBUTION: SURETIES. A judgment and order of dis- 





10. 


11. 


18. 
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tribution made on such a settlement is conclusive upon the adminis- 
trator’s sureties as to the amount due by the administrator. Jb. 





— :———. A judgment rendered in the circuit court against 
the sureties, upon an order of distribution made upon such a settle- 


ment, can not be collaterally attacked. Jb. 


PARTNERSHIP ADMINISTRATOR : GROCERIES FURNISHED WIDOW OF DE- 
CEASED. A partnership administrator is not entitled to an allowance 
against the estate of his deceased partner for groceries furnished 
the latter’s widow and administratrix. Ib, ‘ 


ADMINISTRATOR: SUBROGATION. An administrator who voluntarily 
pays a debt of the estate, secured by a deed of trust and not pro- 
bated, under the mistaken belief that the personal assets of the es- 
tate were sufficient to reimburse him, will not be subrogated to the 
rights of the creditor in the trust deed. Evans v. Halleck, 376. 


SURVIVING PARTNER: NO COMPENSATION FOR SERVICES. A surviving 
partner is not entitled to compensation for his services in adminis- 
tering upon the partnership estate. Gregory v. Menefee, 413. 


: NOT CHARGEABLE WITH INTEREST, WHEN, A surviv- 
ing partner should not be charged with interest on the assets of the 
partnership in his hands while winding up the business of the firm, 
where it does not Pirged that there was unnecessary delay in closing 
up the estate, nor that the money of the partnership was used by the 
— partner in his business, nor that he made profit out of 
it. . , 





ADMINISTRATION : FINAL SETTLEMENTS : JUDGMENTS. The final sef- 
tlements of guardians, curators, administrators and executors have 
the force and effect of general judgments and are entitled to the 
same immunities. Yeoman v. Younger, 424. 


: PROBATE JURISDICTION : STATUTE. Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G.S8., p. 473, § 50). On appeal from the 
county court to the circuit court from a final settlement, anda 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Jb. 





. PROBATE COURT, POWERS OF. Before the enactment of Revised 


Statutes, sec. 2611, probate courts had the inherent power on final 
settlements to order the amounts found due wards to be paid over to 
them, and to enforce their judgments by execution or other appro- 
priate process. Jb. 


PROBATE COURT: JURISDICTION. The probate court has jurisdiction 
to grant a certificate for the payment to the heirs of an intestate 
money paid into the state treasury by the administrator under an or- 
der of the probate court because there were no known heirs. Jn 
the matter of Bomino’s Estate, 433. 
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14. STATUTE OF LIMITATIONS. The statute of limitations will begin to 
run in such case against the heirs only from the time of the publica- 
tion by the administrator of the special notice required by statute to 
be given to the unknown heirs of an intestate. "7 


AGENCY. 
SEE PRINCIPAL AND AGENT. 
ALIMONY. 
SEE FRAUD, 2, 


AMENDMENT. 


1 —— : AMENDMENT: WAIVER. Where the record shows that the 


court, by an order, granted permission to amend the petition by 
making the husband a party plaintiff, and the formal amendment 
is not made, but the defendant proceeds to trial without objection, 
the Supreme Court will treat the case as if the amendment had 
been made. Merrill v. The City of St. Louis, 244. 


re) 


PLEADING: AMENDMENT. The judgment in this case reversed be- 
cause the lower court improperly refused permission to plaintiff 
to file an amended petition. Weber v. The City of Hannibal, 262. 


APPEALS. 


1. JUSTICES’ COURTS : APPEALS FROM WHEN TRIABLE. Where an appeal 
is taken from a justice of the peace after the day upon which judg- 
ment is entered, and the appellant fails to give notice of such ap- 
peal, and the appellee enters his appearance on or before the second 
day of the term to which the appeal is taken, the cause shall be 
triable at that term, or continued to the succeeding term, at the 
option of the appellee. But in such case the circuit court has no 
authority to affirm the judgment at the first term without giving 
the appellant an opportunity to try the cause. It can only do so at 
the second term where the appellant fails to give the required notice 
at least ten days before the beginning of such term. R.S., $$ 3056, 
3057. Dooley v. The Missouri Pacific Railway Company, 103. 

















2. APPEAL. Nothing but the record proper can, in the absence of a 
bill of exceptions, be reviewed on appeal. Rude v. Harvey, 188. 








8. APPEAL: AFFIDAVIT FOR, WHEN MUST BE FILED. An affidavit for an 
appeal from a judgment of the circuit court must be made in term ; 
if made in vacation the appeal will be dismissed. The State ex rel. 

Wooldridge v. Keuchler, 193. 








PRACTICE : APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The 
affidavit and bond for appeal must be filed during the term, and 
when filed in vacation the cause will be stricken from the docket of 
the Supreme Court. Brown v. The St. L., K. C. & N. Ry. Cor 
478. 
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APPEAL: JUDGMENT: DEFAULT. An appeal taken from a judgment 
by default in a justice’s court without moving to set the judgment 
aside may be dismissed on motion in the circuit court. Horton v. 
The St. L., I. M. & S. Ry. Co., 541. 


APPEAL BOND. 
SEE PRAcTICE, Crvin 1. 
ARBITRATION AND AWARD. 


ARBITRATION AT COMMON LAW: ARBITRATORS: WITNESSES. The 
arbitrators in a common law arbitration and award are not required 
to be sworn nor are the witnesses unless it is so ordered by the terms 
of the submission. Williams v. Perkins, 379. 


STATUTORY ARBITRATION: WHEN NOT EXCLUSIVE OF COMMON LAW 
METHOD. Statutory arbitrations are not exclusive of the common 
law method unless expressly or impliedly so declared by the enact- 
ments authorizing them. Jb. 


AWARD, VALIDITY OF. The submission in this case held to be one 
at common law and the award was, therefore, not invalid because 
the arbitrators were not sworn. Jb. 


ASPORTATION, 
SEE CRIMINAL LAW, 7, 
ASSIGNEE. 

SEE ASSIGNMENT, 
ASSIGNMENT. 


ASSIGNEE, DUTY OF: ALLOWANCE OF DEMANDS: DISCHARGE. It is 
the duty of an assignee to allow or reject demands when presented 
to him at the proper time and place, and when allowed by him he is 
required to certify to that effect. But his certificate of allowance 
has not the effect of merging, satisfying, or in any manner changing 
the demand presented. The assignee’s statement in his certificate 
that the same is received in full of all demands is extra-judicial, and 
nothing short of payment by him will work a discharge of the origi- 
nal demand. The Warrensburg Co-operative Building Association 
v. Zoll 94. 


BANK CHECKS. A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo, 250. Coates v. Doran, 337, 


VOLUNTARY ASSIGNMENT : EXTRA-TERRITORIAL EFFECT: PRIORITY. A 
voluntary assignment for the benefit of all the creditors of the 
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assignor made in another state will pass to the assignee personal 
property situated in this state and such assignment, if not in conflict 
with the laws of this state, will have priority over the claim of sub- 
sequent attaching creditors here. Askew v. The La Cygne Exchange 
Bank, 366. 


4. Set-orr. A bank made an assignment for the benefit of its creditors 
and its assignee sued the defendants on their note to it, which 
became due after the assignment. Defendants pleaded by way of 
set-off a debt due them from the bank before the assignment. Held, 
it was a proper subject of set-off. Smith v. Spengler, 408. 


ATTACHMENT. 


1. JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R.S., sec. 440. It is error in such case for the justice to 
certify the cause to the probate court. Abernathy v. Moore, 65. 





2. ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment, and no appear- 
ance of the parties can confer jurisdiction upon them. 




















: ATTACHMENT: APPEAL. The circuit court can acquire no 
jurisdiction on appeal from the probate court in an action of attach- 
ment. > 








: While circuit courts have original jurisdiction to 
try actions of attachment, it is a jurisdiction which cannot be exer- 
cised in the absence of a writ and seizure thereunder. It must 
come from the law; the parties cannot confer it. Jb. 













ATTACHMENT : OFFICER MAKING LEVY. A sheriff or constable having 
in his hands for service a writ of attachment must determine at his 
peril whether the personal property seized, or about to be seized, is 
that of the defendant in the writ. The State ex rel. OBryan v. 
Koontz, 323. 













: : BOND OF INDEMNITY. The officer cannot, on notice of 
claim of a third party to the property, demand of the plaintiff a 
bond of indemnity and in default of the plaintiff to furnish such 
bond refuse to execute the process or, having seized the property, 
release it to the claimant. Jb 





6. —— 









7. CONSTABLE: BOND: ATTACHMENT LEVY. Wherea constable improp- 
erly releases an attachmentlevy because the property being claimed 
by a third person, the plaintiff refused to furnish an indemnifying 
bond and it appears that the defendant has no other property sub- 
ject to levy, an action can be maintained on the official bond of the 
constable by the plaintiff without the latter’s suing out an execution 
on his judgment. Jb. 











AUCTION. 
SEE FRAUD, 4, 5. 
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SALE, 1, 2. 


BAILMENTS. 


1. RAILROAD: COMMON CARRIER: WAREHOUSEMAN, The liability of a 
railroad as a common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. Gashweiler v. The Wabash, St. Louis & Pacific 
Railway Company, 112 





9. : : NOTICE. Nor is notice by the railroad to the 
consignee of the arrival of the goods at their destination necessary 
to effect a change from the liability of a common carrier to that of 

warehouseman. Jb. 


3. WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except as to 
loss occurring through his fraud or want of good faith. Ib. 


BANKS. 


1. CHECK: DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise where 
the acceptance is according to the terms of the check, and the 
payee does not consent to any delay or postponement of the day of 
a The Warrensburg Co-Operative Building Association v. 
Zoll, 94. 





2. : : INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR. 
Where one draws his check on a bank which is insolvent and can- 
not pay, which fact he must have known at the time, and which, if 
solvent and able to pay, is not indebted to him even on a balance of 
accounts, he is not in a condition to be injured by failure to receive 
notice of dishonor. Jb. 


3. BANK CHECKS. A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo. 250. Coates v. Doran, 337. 


BILLS OF EXCEPTION. 


1. BIL oF Exceptions. The filing of the bill of exceptions in this 
case held properly authenticated. State ex rel. Smith v. Leslie, 60. 


EVIDENCE: EXCEPTIONS. To enable the appellant to avail 
himself of the errors of the trial court in admitting or rejecting 
evidence, the bill of exceptions must show that he excepted to the 
action of the court in admitting or rejecting the evidence at the 
time. Smith v. Dunklin County, 195. 
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BILL OF EXCEPTIONS, REQUISITES OF. There must be an entry of 
record to make a bill of exceptions a part of the record in term time, 
and where leave is granted, with consent of parties, to file a bill in 
vacation, there must be some certificate on the bill itself, signed by 
the clerk, indicating the fact and date of filing, or some entry made 
by the clerk in the records of the court to that effect. Lafollette v, 
Thompson, 199. 


BILLS AND NOTES. 


CHECK: DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise where 
the acceptance is according to the terms of the check and the payee 
does not consent to any delay or postponement of the day of pay- 
a The Warrensburg Co-operative Building Association v. 
oll, 94. 


: : INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR. 
Where one draws his check on a bank which is insolvent and can 
not pay, which fact he must have known at the time, and which, if 
solvent’and able to pay, is not indebted to him even on a balance of 
accounts, he is not in a condition to be injured by failure to receive 
notice of dishonor. Ib. 





NoTE, ACTION ON: PLEADING. In an action on a note against the 
maker and endorsers, an allegation that on the day it became due 
the note was duly presented to the maker and that payment was 
refused is a sufficient averment of a demand and a refusal. Rude 
v. Harvey, 188 


NEGOTIABLE NOTE: PAST DUE, TRANSFER OF. One who purchases 
a past due negotiable note takes only the actual right and title of 
his transferrer subject to all the equities attaching to the note itself. 
Ford v. Phillips, 523. 


——: ——. If the transferrer held it only for collection his 
transferee after due takes it in the same capacity. Ib. 


SEE Promissory NOTEs, 
BOND. 

SEE OFFICES AND OFFICERS, 3, 
BURDEN OF PROOF. 
SEE WILLS, 3, 
BURGLARY. 


Sre CRIMINAL Law, 4, 5, 6, 8. 














1. 
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BY-BIDDING. 


SEE FRAvD, 4, 5, 


CHECKS, 


CHECK : DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise 
where the acceptance is according to the terms of the check and 
the payee does not consent to any delay or postponement of the 
day of payment. The Warrensburg Co-operative Building Asso- 
ciation v. Zoll, 94. 


$ INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR. 
Where one draws his check on a bank which is insolvent and can- 
not pay, which fact he must have known at the time, and which, 
if solvent and able to pay, is not indebted to him even on a balance 
of accounts, he is not in a condition to be injured by failure to re- 
ceive notice of dishonor. Jb. 





BANK CHECKS. A bank check drawn only for a part of the 
drawer’s fund does not operate either at law or in equity as an as- 
signment of the deposit pro tanto, or confer any lien upon it. Af- 
firming Dickinson v. Coates, 79 Mo. 250 ; Coates v. Doran, 337. 


CHILD. 

SEE RAILROADS, 23, 24, 25. 
CLAIM AGAINST COUNTY. 
SEE CONTRACTS, 12, 13. 
COMMON CARRIERS. 


RAILROAD : COMMON CARRIER: WAREHOUSEMAN. The liability of a 
railroad as a common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. Gashweiler v. Wabash, St. Louis and Pacific 
Railway Company, 112. 


: NOTICE. Nor is notice by the railroad to 
the consignee of the arrival of the goods at their destination 
necessary to effect a change from the liability of a common carrier 
to that of warehouseman. Jb. 





NEGLIGENCE : COMMON CARRIER. A common carrier may limit his 
common law liability by special contract, but cannot exempt him- 
self from the consequences of his own negligence. 


COMMON CARRIER: DELAY IN TRANSPORTATION. Plaintiff brought 
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suit against defendant, a common carrier, for damages arising from 
its delay in transportation of hogs, whereby the latter died from 
heat. The evidence showed that the delay occurred, that it was 
apparently unnecessary, that the weather was excessively warm, 
that the attention of the train men was more than once called to the 
suffering condition of the hogs, and the defendant failed at the trial 
to account for the delay. Held that the supreme court could not 
say there was no evidence of negligence on defendant's part and 
that the finding for plaintiff thereon should be affirmed. Ball v, 
The W., St. L. & P. Ry. Co., 574. 


5. CARRIERS, DUTY TOWARD PASSENGERS. A carrier is bound to exer- 


cise the strictest vigilance in conveying a passenger to his destina- 
tion and in setting him down safely. Waller v. The Hannibal & 
St. Joseph R. R. Co., 608. 

COMPROMISE OF INDEBTEDNESS, 


SEE CONTRACTS, 138. 


CONSIDERATION, 


PA&MENT OF INTEREST IN ADVANCE A SUFFICIENT. The Merchants 


Insurance Company of St. Joseph v. Hauck, 21. 
CONSTABLE. 
SEE OFFICES AND OFFICERS. 


CONSTITUTIONAL LAW. 


«» CONSTITUTION : POLICE POWER. The requirements by the legislature 


2. 


an 





of the erection of passenger waiting rooms at railroad cross- 
ings is a proper exercise of police power of the state. The State, 
etc., v. The W., St. L.& P. Ry. Co., 144. 


CONSTITUTIONAL LAW. Prohibitory clauses in constitutions are 
usually self-enforcing. Householder v. City of Kansas, 488. 


: MUNICIPAL CORPORATIONS : DAMAGE TO PROPERTY : GRADING 
STREETS. Section 21 of article 2 of the constitution of 1875, requires 
no legislation to give it effect, and, under it, a city cannot change 
the grade of a street to the damage of alot abutting upon it, without 
compensation to the owner. Jb. 





PRACTICE : STATUTE: REMEDY. Wherever a statute or the organic 
law creates a right, but is silent as to the remedy, the party entitled 
to the right may resort to any common law action which will afford 
him adequate and appropriate means of redress. Ib. 


CONSTITUTIONAL LAW : CONSTRUCTION. A legislative construction of 
the constitution is not binding upon the judiciary. Jb. 
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CONSTITUTION : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. S., sec. 2835) giving to justices of the peace jurisdictior in 
action against railroads for killing the animals therein named with- 
out regard to value is not a special law and is constitutional. Dent 
v. The St. L., I. M. & S. Ry. Co., 496. 


SEE RAILROADS, 15. 


CONSTRUCTION. 


SEE CONSTITUTIONAL Law, 5. 
CONTINUANCE, 
Sze PRACTICE, CRIMINAL, 8, 
CONTRACTS. 


STATUTE OF FRAUDS : CONTRACT TO PURCHASE LAND. An oral agree- 
ment between plaintiff and defendant that the latter shall purchase 
for the former the land of a third person and receive for his services 
a stipulated sum is within the statute of frauds and cannot be en- 
forced. Allen v. Richards, 55. 


: EQUITY. The contract itself, being within the statute 
of frauds, and there being nothing in the transaction to render it a 
fraud on plaintiff to deny him the title or. refuse him compensation 
in damages, there are no grounds for equitable relief and nothing 
to take the contract out of the operation of the statute. Plaintiff is 
only entitled to his action against defendant for money had and re- 
ceived for any compensation advanced the latter. Jb. 








CONTRACT : ABANDONMENT, WHEN A QUESTION OF LAW. Where an 
act, or certain specific acts, are relied on to show an abandonment 
by one party to a contract, it is proper for the court to declare 
whether such act or acts constitute an abandonment. Choutcau v. 
Jupiter Iron Works, 73. 


MUTUAL ABANDONMENT, QUESTION FOR JURY. A mutual 
agreement to abandon acontract may be proved by an express 
agreement to that effect, or by circumstances which warrant the 
inference that the parties mutually agreed to such abandonment, 
and itis for the jury to determine whether the contract was so 
abandoned by mutual consent. Jb. 





WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except 
as to loss occurring through his fraud or want of good faith. 
Gashweiler v. Wabash, St. Louis & Pacific Ruilway Company, 112. 


CONTRACT: DEFENCE. While it is true where a party pleads as a de- 
fence to an action a written contract alone, he will not be permitted 
at the trial to graft an ora! one on it, yet this rule does not apply 
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where the contract was partly written and partly oral, and as such 
formed one entire contract, and was so pleaded. Ray v. Bowles,166. 


CONTRACT : ACCEPTANCE: REPUDIATION. A party cannot accept and 
make his own the benefits of a contract, and then by his own act 
repudiate its obligations as to himself. 

F. exchanged realtv in Colorado with S. for realty in Missouri, 
and it was agreed by F. that if S. should be dispossessed of the Col- 
orado property by due course of law because of failure of title 
thereto,F. should pay him $500,and S. agreed to pay to F. the excess 
for which said Colorado property might at any time be sold by S. 
over $1500 and up to $2000, within thirty days after such sale. Held 
that 8. was compelled to sell whenever he should receive a bona fide 
offer of over $1500 and pay to F. the excess over that sum up to 
$2000 ; or he might refuse to sell, provided he paid the excess the 
same as if a sale had been made. Tureman v. Stephens, 218. 


PROMISSORY NOTE : PLACE OF CONTRACT. The state in which a note 
is made payable and in which it is delivered in consummation of a 
bargain, is the place of the contract, although the note was executed 
in another state. Johnston v. Gawtry, 339. 


MARRIED WOMEN : SEPARATE ESTATE : FOREIGN CONTRACT : LEX FORI. 
A married woman in this state is deemed a feme sole for the purpose 
of charging her separate estate with the payment of adebt,and in an 
action to enforce her foreign contract against her separate estate 
in this state the law of the forum governs as to her power to make 
the contract and as to its validity. Ib. 


MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by whicha mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemption 
to any one to whom the mortgagee may sell, the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land. Miller v. Noonan, 3438. 


MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a specific 
written agreement entered into by the mortgagee \when sane. 
Bevin v. Powell, 365. 


CLAIM AGAINST COUNTY: CONTRACT: STATUTE. Revised Statutes 
1879, section 1218, have reference to contracts made by the county in 
its own behalf and for such labor as the county may require in the 
ordinary and usual transactions of its business, and cannot be con- 
strued to include contracts for services performed in the compromise 
and settlement of township bonds. Woolfolk v. Randolph County, 
501. 





: : COMPROMISE OF INDEBTEDNESS. A county cannot be 
held liable upon a contract with anindividual by the county court 
to compromise and settle the bonded indebtedness of a township, 
unless such contract be in writing, dated when made and subscribed 
by the parties and the compensation thereby fixed in amount or by 
rate. R.S., 1879, § 5360. Jb. 
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CONTRACT, WHEN VOID. A contract made upon the consideration 
that an impending and threatened prosecution for a felony will be 
abandoned is void. McCoy v. Green, 626. 


———: PRINCIPAL AND AGENT. Where a party through a third 
person, procures another to sign a contract upon consideration that 
the first will abandon a threatened prosecution for a felony, the acts 
of o _ person are the acts of the first, and the contract is 
void. . 


STATUTE OF FRAUDS: PAROL CONTRACT FOR SALE OF LAND: PART 
PAYMENT. A parol contract for the purchase of land is within the 
statute of frauds, and part payment of the consideration is insuffi- 
cient to take it out of the operation of the statute. Lydick v. 
Holland, 703. 





: PERFORMANCE OF PREPARATORY CONTRACT. The perform- 


ance of a contract which is preparatory and ancillary to the one 


sought to be enforced, is not sufticient part performance to take a 
parol contract out of the operation of the statute of frauds. Jb. 





—: DAMAGES. Where the specific performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Jb. 


DEED OF TRUST: AGREEMENT: LICENSE. An agreement between 
the holder of a first deed of trust and purchasers at a sale under a 
junior deed of trust that, in consideration of the latter paying the 
interest on the mortgage debt, the former will forbear enforcing his 
lien and will permit the purchasers to remove trees from a nursery 
on the mortgaged premises and also to re-plant trees therein, is a 
valid contract and binding on the parties. Chiles v. Wallace, 84. 


FORBEARANCE: REASONABLE TIME. The contract is not void be- 
cause no definite period of time is contained in the contract limiting 
the period of forbearance. The law will imply a reasonable time, if 
not a total forbearance, according to the circumstances and subject 
matter of the contract. Jb. 


LICENSE : REVOCATION, WHEN NOT PERMITTED. A license cannot 
be revoked by the licensor to the injury of the grantee and in face 
of a contract and assurance by the former to the contrary. Jb. 


SEE PLEADING, 15. 
PRACTICE, CIVIL, 26, 
CONTRIBUTORY NEGLIGENCE. 
SEE NEGLIGENCE, 5, 7, 9. 
CORONER. 


CORONER'S FEES, ALLOWANCE OF. The action of a 
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county court in passing upon the account of a coroner for costs and 
expenses incurred in holding an inquest over a dead body is judicial 
from which an appeal may be taken, and mandamus will not lie to 
compel them to allow it. The State ex rel. Smith v. The County 
Court of Platte Co., 589. 


CORPORATIONS. 


FUND COMPANIES: POWERS OF: STATUTE, A fund company organ- 
ized under the General Statutes of 1865, chapter 68, section 7, e¢ 
seq., is authorized to make loans to its members on real estate 
security, and also to sell or assign such contracts of loan. Det- 
weiler v. Breckenkamp, 45. 





: STOCKHOLDER. The objection that a by-law of such asso- 
ciation is unreasonable and void, which operates to forfeit the 
stock of a stockholder because of his failure to comply with it 
should be made by the stockholder. Jb. ‘ 


‘ 


CORPORATION : POWER TO ISSUE DIPLOMA, The ‘‘ Kansas City Hos- 
= College of Medicine,” incorporated under R. S. 1879, sec. 

74, et seq.. has authority to confer diplomas on its graduates. The 
State ex rel. Granville v. Gregory, 123. 


PRACTICE OF MEDICINE AND SURGERY: STATUTE. Under the act of 
the General Assembly approved April 2, 188% (Laws, p. 115) regula- 
ting the practice of medicine and surgery in this state, an applicant 
for a certificate to practice medicine and surgery who possesses 
a diploma must furnish to the state board of health satisfactory 
proof of having received such diploma from a legally chartered 
medical institution in good standing. Ib. 


STATE BOARD OF HEALTH: MANDAMUS. The granting of such cer- 
tificate to holdeys of diplomas involves matters of judgment and 
discretion on the part of the state board of health and wili not be 
enforced by mandamus. Ib. 


RAILROADS: STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles of 
incorporation or by subscribing to the capital stock after the incor- 
poration. TheSedalia, Warsaw & Southern Ry. Co. v. Wilkerson, 235. 


WHEN NOT A STOCKHOLDER. A preliminary subscription to the 
stock of a proposed railroad, by one who did not sign the articles of 
incorporation, and who died before the incorporation, cannot be en- 
forced against his estate, Ib. 


CORPORATION : STOCKHOLDER. One who surrenders to a corporation 
stock issued to him as “full paid,” but for which he has paid 
nothing, and which stock the corporation issues for value to bona 
fide subscribers, is not liable as a stockholder to one who becomes a 
creditor of the corporation long subsequent tosuch surrender. Ers- 
kine v. Peck, 465. 


CORPORATION, EXISTENCE OF: LIABILITY: RECEIVERSHIP. The existence 
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of a corporation is not destroyed or suspended by reason of its prop- 
erty and franchises being held in custody by a court of equity, and it 
may be sued upon all causes of action for which it may be or become 
liable in personam, and no license from such court is a condition pre- 
cedent to the bringing of such actions. Heath v. The M., K.& T. Ry. 
Co., 617. 


CORPORATION, JUDGMENT AGAINST: HOW ENFORCED. A judgment 
against a corporation whose property and franchises are held in 
custody by a court of equity, cannot be satisfied from its property in 
the hands of a receiver of such court, except through the adminis- 
tering assistance of the court. But after its property is returned to 
its custody, such judgment could be enforced against it in the usual 
way. Ib. 


CORPORATION, LIABILITY OF : RECEIVER. As a general rule a cor- 
poration cannot be subjected to obligations or liabilities incurred by 
a receiver, or his agents or servants while in charge of the corporate 

roperty. Only the receiver in his official capacity and the property 
in his charge are in such cases liable. And before he can be sued 
license to do so must first be obtained from the court of which he is 
an officer. Jb. 


COSTS. 


PRACTICE: costs. Where plaintiff fails to include a cause of ac- 
tion in another suit brought and prosecuted to judgment before the 
same justice, where the causes of action may be joined under the 
statute, he should not be allowed to recover costs in but one case. 
(R. 8., § 2986.) Maberry v. The Missouri Pacific Ry. Co., 664. 


SEE JUDGMENTS 21. 
CRIMINAL LAW. 


CRIMINAL LAW: MURDER: EVIDENCE. Where a defendant on trial 
for murder testifies that he killed the deceased to save his own life, 
it is error for the court to refuse to allow him to prove by other wit- 
nesses threats against his life made by deceased, and that the latter 
was a quarrelsome and dangerous man. The State v. Hayden, 198. 


CRIMINAL LAW : HOMICIDE : SELF-DEFENCE : OVERT ACT. One has no 
right to kill another until the person slain has done some overt act 
indicating some felonious or murderous purpose toward the slayer, 
and until such act is done the right of self-defence does not begin on 
the part of the latter. The State v. Thompson, 257. 


DRAMSHOP KEEPER: INDICTMENT: EVIDENCE. On the trial of an in- 
dictment for selling intoxicating liquor without a dramshop keeper’s 
license, a license as such, covering the time of the alleged sales is a 
complete defence, and the state cannot show that the petition of the 
taxpayers, upon which the license was granted, did not contain the 
requisite number of signers. The State v. Evans, 319. 


CRIMINAL LAW: BURGLARY: CURTILAGE. Curtilage as used in our 


Vout. 88—46 
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statute in relation to burglary, R. S., sec. 1297, means an enclosed 
space immediately surrounding the dwelling house and contained 
within the same inclosure. The State v. Hecox, 531. 


: : Under an indictment under R. S., sec. 1297, 

for burglary of a granary in which there were goods and valuable 
things and larceny therein, it is immaterial whether or not the gran- 
ary is within the curtilage of the dwelling house. Jb. 

6. INDICTMENT: GRAND AND PETIT LARCENY. Where one is tried on an 

indictment containing counts for both burglary and larceny, and is 

acquitted of the burglary only, he will be guilty of grand or petit 

larceny according to the value of the property stolen. Jb. 





7 


LARCENY : ASPORTATION. The taking of wheat from its place ina 
granary and filling it into sacks and tying the latter is a suffi- 
cient asportation to constitute larceny, if done with the felonious 
purpose of stealing the wheat. Ib. 


8. BURGLARY: BREAKING. The opening of a door which is closed and 
fastened with a chain hooked over a nail is a sufficient breaking to 
constitute burglary, if done with the intent to steal and carry away 
erent , and is followed by an entry of the building to which the 

oor belonged. Jb. 


SEE PLEADING, CRIMINAL, 
PRACTICE, CRIMINAL. 
CURATOR. 
SEE FrRavp, 1 . 
CURTESY. 
SEE PARTIES, 1. 
CURTILAGE 


SEE CRIMINAL Law, 4, 5. 













DAMAGES. 






4, MUNICIPAL CORPORATIONS : STREETS: DAMAGES. While a city may 
temporarily close a street against use for the purpose of permitting 
improvements by adjacent proprietors, yet it must so do it as to no- 
tify the public of its exclusion therefrom, or it will be liable to 
any person, who, in ignorance of such exclusion, sustains an 
injury in attempting to use the way. Stephens v. City of Macon, 
345. 








2. CITY: STREET EXCAVATION. The act of a person making an exca- 
vation in a street by permission of the city is the act of the city and 
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no notice to the latter of such excavation is necessary to render it 
liable to a person sustaining injury therefrom. Jb. 





: DAMAGES. Where the specific performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Lydick v. Holland, 703. 


SEE NEGLIGENCE 12. 


DEEDS. 


DEED, INDORSEMENT UPON: EVIDENCE. An unauthorized indorse- 
ment upon a deed by a stranger will not affect the rights of the 
grantees therein. Moore v. Ivers, 29. 


DEED, DELIVERY OF. The execution and acknowledgment of a 
deed, although made in pursuance of a prior agreement, do not 
constitute its delivery. Turner v. Carpenter, 333. 





So long as a deed remains undelivered, it is inoperative as a 
conveyance. 


JUDGMENT: SATISFACTION: RELEASE. <A quit-claim deed by the 
owner of a judgment purporting to release to the jud ment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a purchaser 
without notice, actual or constructive, of the release. Huff v. 
Morton, 399. 


DEEDS OF TRUST. 


SEE MORTGAGES AND DEEDS OF TRUST. 


DESCRIPTION. 


SEE LIEN 4. 


DRAMSHOP KEEPER. 


DRAMSHOP KEEPER: INDICTMENT: EVIDENCE. On the trial of an 
indictment for selling intoxicating liquor without a dramsho 
keeper's license, a license as such, covering the time of the alleg 
sales, is a complete defence, and the state cannot show that the 
petition of the taxpayers, upon which the license was granted, 
did not contain the requisite number of signers. The State v. 
Evans, 319. 


: COUNTY COURT: COLLATERAL ATTACK. The action of the 
county court in adjudging that the applicant for the license had 
complied with the law in reference to the same, and in issuing the 
license is not subject to such collateral attack. Ib. 











INDEX. 

EJECTMENT. 
SEE PARTIES, 1. 
EQUITY. 


EQUITY: PRACTICE. A .ourt of equity, in adjusting property rights 
must treat the titles as it finds them whether properly set forth in 
the pleadings, or not. Ames v. Scudder, 189. 


MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding, 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a spe- 
cific written agreement, entered into by the mortgagee when sane. 
Bevin v. Powell, 365. 


GENERAL RELIEF, PRAYER FOR: WHAT MAY BE GRANTED. Any relief 
appropriate to the facts alleged and proved may be granted under 
a prayer for general relief, whether asked for in an answer setting 
up affirmative matter, or in the petition. Jb. 


EQUITY : FINDING OF JURY. The findings of a jury, upon special is- 
sues submitted to it in chancery, are not conclusive upon the chan- 
cellor nor upon the appellate court. Jb. 


EQUITY PRACTICE: SUPREME COURT. Where in an equity case the 
evidence strongly tends to support the finding of the trial court, 
the Supreme Court will only review questions of law. Ford v. 
Phillips, 523. 


LAND: EQUITABLE TITLE. Where one intended to arid did locate cer- 
tain government land and received a duplicate certificate of entry 
and went into possession, he will be held to have the equitable title, 
although in his original application the lana was misdescribed. 
Sensenderfer v. Kemp, 581. 


EQUITY : LAND AND LAND TITLES. Where the legal title to land has 
passed from the United States to one, but it ought to go to another, 
a court of equity will declare the holder of the legal title a trustee 
and compel a conveyance to the party having the paramount equity. 
Ib. 


LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
knowledge of such equitable title, the former has the superior equity 
and the latter will be held to hold such legal title in trust for him, 
and under the statute of this state may be divested of such legal title 
without a conveyance. Jb. 


PRACTICE IN EQUITY CASES: TRIAL BY JURY. In chancery causes the 
right of trial by jury does not exist, although the chancellor may, in 
his discretion, submit certain issues to a jury, but he will not be 
bound by their finding, and may accept or reject it, as he deems 
best. Snell v. Harrison, 651. 
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: FINDING OF CHANCELLOR. The finding of the chancellor in 
equity causes will be deferred to by the Supreme Court, unless he 
has manifestly disregarded the evidence. Ib. 


SEE ADMINISTRATION, 1. 
STATUTE OF FRAUDS, 2. 


EQUITY OF REDEMPTION, 


SEE LAND AND LAND TITLES, 1. 


ESTOPPEL. 


ESTOPPEL. Conduct of one induced by the fraud of another canno 
be pleaded by the latter as an estoppel. Gray v. Gray, 106 


SEE LAND AND LAND TITLES, 8, 
EVIDENCE. 


DEED, INDORSEMENT UPON: EVIDENCE. An unauthorized indorse- 
ment upon a deed by a stranger will not affect the rights of the 
grantees therein. Moore v. Ivers, 29. 


: : EVIDENCE. Where it appears from the evidence 
in an action against a railroad company for killing stock, 
that the blood and carcass of the animal are found upon the track 
at a point which was not, but should have been fenced, it wiil be 
presumed in the absence of evidence to the contrary, that it entered 
upon the track at that point. Jantzen v. The Wabash, St. Louis & 
Pacifie Railway Co., 171. 





PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidence 
against all. But where the petition only charges undue influence 
as toa part of the defendants, the proof will be restricted to its 
averments. Jackson v. Hardin, 175. 


CRIMINAL LAW : MURDER: EVIDENCE. Where a defendant on trial 
for murder testifies that he killed the deceased to save his own life, 
it iserror for the court to refuse toallow him to prove by other 
witnesses threats against his life made by deceased, and that the 
_— was a quarrelsome and dangerous man. The State v. Hayden, 
198. 


PARTNERSHIP : EVIDENCE. In an action to charge defendants as the 

tners of one S., who was not a party to the suit, statements 
of the latter made in the absence of defendants as to the existence 
of the partnership are not admissible in evidence to prove the same. 
Rimel v. Hayes, 200. 


: . Even had §. been a party to the action, such state- 


























726 INDEX. 


7 


10. 


11. 


12. 


13. 


14. 


15. 





ments of his as to the existence of the partnership, made in the 
absence of a co-defendant, would not have been admissible as 
against such co-defendant. Jb. 


: EVIDENCE. Where plaintiff so seeks to charge one as a 
partner of another, on the ground that he held himself out to the 
public as such partner, only such acts and declarations of the former 
ascame to the knowledge of plaintiff before he dealt with him are 
admissible in evidence. Jb. 





DRAMSHOP KEEPER : INDICTMENT: EVIDENCE. On the trial of an in- 
dictment for selling intoxicating liquor without a dramshop keeper’s 
license, a license as such, covering the time of the alleged sales, is a 
complete defence, and the state cannot show that the petition of the 
taxpayers, upon which the license was granted, did not contain the 
requisite number of signers. The State v. Evans, 319. 


EVIDENCE : RES GEST. Evidence as to the rate of speed of the 
train in cases like this one is pertinent to the issue. It is usually ad- 
mitted as part of the res geste, its effect being controlled by proper 
instructions. Taylor v. The St. L., I. M. & S. Ry. Co., 386. 


WITNESS: EVIDENCE: BOOKS. A witness should testify of his own 
knowledge as to the matters in issue. Where his knowledge is de- 
rived from books, he cannot, in their absence, speak of their con- 
tents. Anderson v. Volmer, 403. 


EVIDENCE: STATEMENT OF ABSENT WITNESS, CONTRADICTION OF. 
Where the defendant in a criminal case reads as the evidence of an 
absent witness the statement contained in the affidavit for continu- 
ance of what the evidence of the witness would be if present, the 
state may contradict his testimony or impeach the witness as if he 
were present. And the state may offer the witness himself to con- 
tradict such statement so read in evidence. The State v. Mann, 


MURDER: EVIDENCE. On atrial for murder it is not competent for 
the defendant to prove that a third person had malice against the 
deceased and had threatened to kill him. It would, however, be 
_—- to show that such person did in fact kill the deceased. 


RAILROADS: NEGLIGENCE: EVIDENCE. In an action against a rail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘come on, hurry up,” are admissible in evidence as part of 
the res geste and as tending to rebut the defence of contributory 
negligence set up in the answer. Waller vy. Hannibal & St. Joseph 
R. R. Co., 608. : 


OFFICER : RETURN OF PROCESS: EVIDENCE. The return by an officer 
of the fact and mode of service of process when appearing in due 
form of law is conclusive upon parties to the record in all proceed- 
ings, except an action against the officer for a false return. Heath 
v. The M., K.& T. Ry. Co., 617. 





Where the facts constituting lawful service> 
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in the return of service of process by an officer, do not appear with 
all reasonable certainty, the return is not conclusive but only or 
facie evidence, and may be impeached by competent proof. 


RAILROADS: KILLING STOCK: EVIDENCE. In an action against a 
railroad a for killing stock, evidence to the effect that the 
fence was defective for half a mile up and down the road from the 
place of killing, and on the north side for two or three hundred 
yards from the place of killing was competent. Maberry v. The 
Mo. Pac. Ry. Co., 664. 


. The evidence of a witness who testified 
that the stock killed were worth $140, but admitted on cross-exami- 
nation that he appraised them at $100 when he thought it would be 

id without suit, should not, for that reason, have been excluded, 
but should have been allowed to go tothe jury for what it was 
worth. Jb. 





EVIDENCE : PROOF OF HANDWRITING. An expert witness may be 
permitted to give his opinion concerning the genuineness of a writ- 
ing by comparing it with other writings in the case admitted to be 
genuine, and in such case the two papers may be submitted to the 
jury and compared by them without the aid of experts. Springer 
v. Hall, 693 


An expert witness will not be allowed to give his 
opinion * of the genuineness of a note sued on, by comparing it with 
the signature of the defendant to his plea of non est factum, where 
the witness has never seen the defendant write. Ib. 





EVIDENCE : CONTRADICTION OF WITNESS. Where it is sought to 
contradict a witness by reading from the bill of exceptions contain- 
ing her testimony on a former trial of the cause, only such portions 
of her testimony can be read as she denied then testifying to. The 
State v. Cooper, 698. 


: MURDER. Evidence which goes to show the par- 
tiality of a witness is admissible ; but where in a trial for murder, 
evidence of one’s own statements is offered to show his bias as a 
witness, its exclusion will not be reversibleerror where the witness 
is the father of the deceased and the evidence fully warrants the 
verdict. Jb. 





——— ; INSTRUCTIONS. On atrial for murder evidence of the threat 
of a third person, having no connection with the homicide, is prop- 
erly excluded from the consideration of the jury. Jb. 


: REBUTTAL. Evidence offered in rebuttal which tends to 
overthrow the theory sought to be established by the defence is 
admissible. Ib. 





EXECUTIONS. 


JUDGMENT : EXECUTION: TORT. A general judgment against a hus- 
band and wife for the tort of the latter, not committed in the 
husband’s presence or by his coercion, is binding upon both and the 
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separate property of the wife may be taken in execution. Merrill 
v. City of St Louis, 244. 


SEE JUDGMENTS, 14. 


FENCES. 
See RaILRoaps, 17, 21, 89, 
FORBEARANCE. 
SEE CONTRACTS, 19, 20, 
FRAUD. 


CURATOR: FINAL SETTLEMENT: FRAUD. A guardian’s final settle- 
ment of his ward’s estate is conclusive against the latter at law, but 
can be set aside in equity for fraud. State ex rel. Smith v. Leslie, 
60. 


Fravup. An agreement, obtained from a woman by fraud, to accept 
a different provision in lieu of the alimony decreed in her favor by 
the court does not bar her right to such alimony. Gray v. Gray, 106. 


ESTOPPEL. Conduct of one induced by the fraud of another cannot 
be pleaded by the latter as an estoppel. Jb. 


PUBLIC AUCTION: PUFFING AND BY-BIDDING. Puffing or by-bidding 
at a public auction is a fraud on the vendee. Springer v. Klein- 
sorge, 152. 


THE EVIDENCE in this case reviewed, and the sale held not binding 
on the purchaser because of such by-bidding. Ib 


FRAUD : VOLUNTARY CONVEYANCE. A voluntary conveyance of land 
made with a fraudulent intent is void as to creditors and purchasers 
both prior and subsequent, and this is true, although the grantee in 
such voluntary conveyance was ignorant of the fraudulent purpose 
of the grantor. Shaw v. Tracy, 224. 


VOLUNTARY CONVEYANCE: SOLVENCY. The solvency required by 
the law as essential to protect a voluntary conveyance consists not 
only in the present ability of the debtor to pay his dedts but in such 
a condition of his means that payment can be enforced by law. The 
State ex rel. O Bryan v. Koontz, 323. 


SEE PRACTICE, CIVIL, 4, 


FRAUDULENT CONVEYANCES. 


SEE FRAUD, 6, 7. 

















INDEX. 
FREIGHT. 
SEE RaiLRoaps, 15, 16, 
FUND COMPANIES, 
SEE CORPORATIONS, 1, 2. 
GRAND JURY. 
SEE PRACTICE, CRIMINAL, 10, 
HOMESTEADS AND EXEMPTIONS, 


HOMESTEAD, HOW ACQUIRED : OCCUPANCY. The acquisition of land for 
a homestead must be followed by its occupancy by the claimant, 
and this occupancy, whenever it occurs, relates back to the time 
when the deed was filed for record. Finnegan v. Prindeville, 517. 


HOMESTEAD : EXEMPTION : NON-RESIDENT. Land acquired in this state 
for a homestead by a non-resident is exempt from execution for a 
debt contracted after the deed therefor was fi‘ed for record, provided 
such acquisition is followed by occupancy before the judgment for 
the debt becomes a lien upon the land. Jb. 


: RESIDENCE. The right to a homestead in this state does not 
depend upon the residence of the claimant and his creditor, or either 
of them, at the time the land was acquired. Jb. 





HOMICIDE. 


SEE CRIMINAL LAW, 2. 


HUSBAND AND WIFE. 


PRACTICE: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. 
In an action for damages by a married woman for personal injuries 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 
band to be joined with her during the trial. Merrill v. City of St. 
Louis, 244. 


MARRIED WOMAN: TORT OF: LIABILITY: SEPARATE ESTATE. A mar- 
ried woman who manages realty, the legal title to which is in a 
trustee for her sole and separate use, in such negligent manner that 
anothér receives a personal injury thereby, is guilty of a tort and is 
liable in damages therefor. Jb. 


JUDGMENT: EXECUTION: TORT. A general judgment against a 
husband and wife for the tort of the latter not committed in the 
husband's presence or by his coercion, is binding upon both and the 
separate property of the wife may be taken inexecution. Jb. 
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JUDGMENT: HUSBAND AND WIFE. A judgment which" erroneously 
includes the wife with the husband, while void as to the former, is 
valid as to the latter, except when attacked on appeal or in a direct 
proceeding to vacate it; and it is a bar to a recovery in a second 
suit upon the same cause of action. Asbury v. Odell, 264. 


HUSBAND AND WIFE: MECHANIC’S LIEN: RECOVERY AGAINST HUS- 
BAND. A mechanic’s lien cannot be enforced for materials 
furnished and work done for the husband on the property of the 
wife and with which the latter had nothing todo. But a recovery 
may be had against the husband as the work was done for him and 
he was liable therefor. Meyer v. Broadwell, 571. 


SEE PRACTICE, CIVIL, 15. 
INDEMNIFYING BOND. 


SEE ATTACHMENT, 6, 7. 


INSTRUCTIONS. 


PRACTICE: INSTRUCTION. It is not error to refuse an instruction 
which is embraced in others given. TJ’ he Merchants’ Ins. Co. of St. 
Joseph v. Hauck, 21. 


: An instruction which is defective by reason of 
ignoring an issue in the case is cured by one properly embracing 
it. Ib. 





INSTRUCTIONS : COMMENT ON EVIDENCE. An instruction is improper 
as being a comment on the evidence, which singles out a particular 
fact and gives it undue importance, but one is not so objectionable 
merely because it tells the jury that the force of a fact established 
by the evidence is not what is claimed for it. Chouteau v. The 


Jupiter Iron Works, 78. 
INSTRUCTIONS calculated to mislead the jury are erroneous. Ib. 


PRACTICE: INSTRUCTIONS. It is not proper to blend the question of 
the sufficiency of the answer with an instruction on the facts of the 
case. Chiles v. Wailace, 84. 


PRACTICE: INSTRUCTIONS. It is not error to refuse an instruction 
embodied in others given. State v. Thompson, 257. 





: . An instruction should not be given when there is 
no evidence on which to base it. Jb. 


PRACTICE, CRIMINAL: INSTRUCTIONS, JURY TAKING TO THEIR ROOM. 
It is error to refuse to allow the jury in a criminal cause to take the 
instructions of the court with them — retiring to consider of 
their verdict. Overruling State v. Phelps, 74 Mo. 128and State v. 
Butterfield, 75 Mo. 297. Ib. 
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INSTRUCTIONS: NEGLIGENCE. In an action for injury toa land owner 
from overflow of water from a stream caused by the negligent con- 
struction of a bridge, the instructions should confine the jury to the 
specific facts of negligence charged in the petition. Abbott v. The 
K. C., St. J. & C. B. Ry. Co., 271. 


Instructions. The Supreme Court will not reverse a judgment 
because an instruction assumes a fact which both parties sought to 
establish on the trial. The State ex rel. O Bryan v. Koontz, 323. 


INSTRUCTIONS, CONFLICT IN. Defendant cannot be heard to com- 
plain that an instruction given at his mstance conflicts with those 
given for plaintiff when such conflict constitutes an error in his fa- 
vor. Alexander v. Clark, 481. 


INSTRUCTIONS : ASSUMING FACTS. Instructions which assume ma- 
terial facts are erroneous, unless given in connection with another 
which leaves it to the jury to determine whether the assumed facts 
are true. The State v. Hecox, 531. 


INSTRUCTIONS. Instructions calculated to mislead or to confuse 
the jury should not be given. Donahoe v. The W., St. L. & P. 
Ry. Co., 560. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS: EXCEPTIONS. The 
Supreme Court will not review an instruction where the record fails 
to show that the action of the court in giving it was excepted to at 
the time. Waller v. The Hannibal & St. Joseph R. R. Co., 608. 


INTEREST. 


SEE TRUSTS AND TRUSTEES, 3. 

INTOXICATING LIQUORS. 

SEE PLEADING, CRIMINAL, 5. 
JUDGMENTS. 


SPECIAL TAX BILLS: JUDGMENT ON APPEAL BOND. One who obtains 
a special judgment on a ee tax bill before a justice of the 
peace, and which on appeal tothe circuit court is affirmed, must 
seek to enforce the same by execution against the property before 
resorting to an action on the appeal bond. Hunt v. Hopkins, 13. 


JUDGMENT : CHANGE OF, AT SUBSEQUENT TERM. A court cannot at a 
subsequent term change its judgment to one which it neither rend- 
ered nor intended to render. Ross v. Ross, 100. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous, and the Supreme Court, 
under the provisions of Revised Statutes, section 3776, will enter the 
proper judgment. Jackson v. Hardin, 175. 
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JUDGMENT: EXECUTION: TORT. A general judgment against a hus- 
band and wife for the tort of the latter not committed in the hus- 
biund’s presence or by his coercion, is binding upon both and the 
separate property of the wife may be taken in execution, Merrill v. 
City of St. Louis, 244. 


JUDGMENT: HUSBAND AND WIFE. A judgment which erroneously 
includes the wife with the husband, while void as to the former, is 
valid as to the latter, except when attacked on appeal or in a direct 
proceeding to vacate it ; and it is a bar to a recovery in a second suit 
upon the same cause of action. Asbury v. Odell, 264. 


PRACTICE IN SUPREME COURT: JUDGMENT, CORRECTION OF. The 
Supreme Court cannot, in an original application to it in a case hke 
this one, correct a judgment of the circuit court; nor can it upon 
such application, direct the circuit court to do so. Gamble v. 
Gibson, 290. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. The State 
ex rel. Christy v. Donegun, 374. 


ORDER OF DISTRIBUTION : SURETIES. A judgment and order of dis- 
tribution made on such a settlement is conclusive upon the admin- 
istrator’s sureties as to the amount due by the administrator. Jb. 


A judgment-rendered in the circuit court against 
the sureties, upon an order of distribution made upon such a settle- 
ment, cannot be collaterally attacked. Ib. 








JUDGMENT, WHEN NOT COLLATERALLY ASSAILABLE. A judgment 
rendered by a court having jurisdiction of the parties and of the 
subject matter, cannot be collaterally attacked. Jb. 


JUDGMENT: SATISFACTION: RELEASE. A quit-claim deed by the 
owner of a judgment purporting to release to the judgment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a purchaser 
without notice, actual or constructive, of the release. Huff v. 
Morton, 399. 


JUDGMENT, WHEN NOT SUBJECT TO COLLATERAL ATTACK. Where 
the court has jurisdiction of the parties and the subject matter of a 
suit, its judgment and process thereunder, however erroneous or ir- 
regular, cannot be questioned in collateral proceeding so as to 
defeat titles acquired thereby. Yeoman v. Younger, 424. 


ADMINISTRATION : FINAL SETTLEMENTS: JUDGMENTS. The final set- 
tlements of guardians, curators, administrators and executors 
have the force and effect of general judgments and are entitled to 
the same immunities. Jb. 


JUDGMENT, SATISFACTION OF. Payment of a judgment by a third 
person operates as a satisfaction of it in the absence of evidence 
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17. 


18. 


19. 
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showing an assignment, and an execution cannot thereafter issue. 
The St. Francis Mill Co. v. Sugg, 476. 


JUDGMENT IN EXCESS OF AMOUNT CLAIMED: PRACTICE. The measure 
of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. Louis, I. M. & S. Ry. Co., 541. 


APPEAL : JUDGMENT: DEFAULT. An appeal taken from a judgment 
by default in a justice’s court without moving to set the judgment 
aside may be dismissed on motion in the circuit court. Jb. 


THE JUDGMENT not reversed under the circumstances of this case 
because of defect of parties. Sensenderfer v. Kemp, 581. 


JUDGMENT, ENTRY OF FINAL AT WRONG TERM: IRREGULARITY. An 

entry of final judgment at the same term with a default, when the 

statute provides that the former shall be entered at the next term 

after the default, is an irregularity, and may be corrected on motion 

, #4 subsequent term, without notice to the defendant. Nave v. 
, 601. 


CORPORATION, JUDGMENT AGAINST: HOW ENFORCED. A judgment 
obtained against a corporation whose property and franchises are 
held in custody by % court of equity, cannot be satisfied from its 
property in the hands of a receiver of such court, except through 
the administering assistance of the court, But after its property is 
returned io its custody, such judgment could be pone bed against it 
in the usual way. Heath v. The M., K. & T. Ry. Co., 617, 


JUDGMENT AGAINST ONE OF SEVERAL DEFENDANTS. Judgment may 
be given for or against one of several defendants, and in a suit upon 
a note void as to one maker but valid as to the other, judgment 
should be for him as to whom it is void and against him as to whom 
it is valid. McCoy v. Green, 626. 





: JUDGMENT FOR COSTS AGAINST MARRIED WOMAN. A judg- 
ment or decree which is otherwise regular and proper will not be 
reversed because costs are decreed against a married woman with 
others, and the Supreme Court will, in such case, modify the judg- 
ment and exempt her from liability for costs and adjudge them 
against the proper parties. Snell v. Harrison, 651. 


JURISDICTION. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE, 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R. 8., sec. 440. It is error in such case for the justice to 
certify the cause to the probate court. Abernathy v. Moore, 65. 


ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment, and no appear- 
ance of the parties can confer jurisdiction upon them, Jb. 


: ATTACHMENT: APPEAL. The circuit court can acquire no 
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jurisdiction on appeal from the probate court in an action of at- 
tachment. Jb. 


JURISDICTION : WAIVER. Jurisdiction over the subject matter must 
come from the law, and not from consent of the parties, either ex- 
press or implied, and an objection to it is not waived by pleading to 
the merits, but may be taken at any time before or after trial. Jb. 


SUPREME COURT: JURISDICTION. The Supreme Court acquires no 
jurisdiction on appeal from the circuit court where the latter had 
none. Jb. 


RAILROADS: KILLING STOCK: DOUBLE DAMAGES: JURISDICTION, 
Where the statement, in an action before a justice of the peace 
against a railroad for double damages for killing stock, alleges that 
the killing occurred in a township other than the one in which the 
action is brought, and does not aver that the two townships adjoin, 
and the evidence, also, fails to show that they adjoin, a demurrer to 
the evidence should be sustained. Ellis v. The Mo. Pac. Ry. Co., 


72. 

: PROBATE JURISDICTION: STATUTE, Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G. S., p. 473, § 50). On appeal from the 
county court to the circuit court from a “final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Yeoman v. 
Younger, 424. 


PROBATE COURT: JURISDICTION. The probate court has jurisdiction 
to grant a certificate for the payment to the heirs of an intestate 
money paid into the state treasury by the administrator under an 
order of the probate court because there were no known heirs. In 
the matter of Bomino’s Estate, 433. 


CONSTITUTION : JUSTICES OF PEACE : JURISDICTION : RAILROADS. The 
statute (R. 8., sec. 2835), giving to justices of the peace jurisdiction 
in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L., I. M. & S. Ry. Co., 496. 


. RAILROADS : JURISDICTION: PROCESS, Under R. S., sec. 2865, juris- 
diction of a railroad company can only be — by service of 
process upon its station agent in the township where the justice re- 

sides, or if there be none then upon the “nearest station agent” as 

therein provided, and the return of the constable that service was 
had upon “E. E. Dunnaway, agent at Estill depot in Howard coun- 

ty” is not sufficient. Heath v. The M., K. & T. Ry. Co., 617. 





: : : . Where the property of a railroad company 
is in the hands of a receiver and its road —— by him, service of 
process upon the agent of the receiver will give no jurisdiction over 


the company. 
JURORS. 


SEE PRACTICE, CRIMINAL, 11, 12, 
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JUSTICES’ COURTS. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. ke S., sec. 440. Itis error in such case for the justice 


to certify the cause to the probate court. Abernathy v. Moore, 65. 


JUSTICES’ COURTS: APPEALS FROM WHEN TRIABLE. Where an 
appeal is taken from a a of the peace after the day upon 
which judgment is entered, and the appellant fails to give notice of 
such a. and the appellee enters his appearance on or before the 
second day of the term to which the appeal is taken, the cause shall 
be triable at that term, or continued to the succeeding term, at the 
option of the appellee. But in such case the circuit court has no 
authority to affirm the judgment at the first term without giving 
the appellant an ——— unity to try the cause. It can only do so at 
the second term where the appellant fails to give the required notice 
at least ten days before the beginning of such term. R. S. §§ 3056, 
3057. Dooley v. The Mo. Pac. Ry. Co., 108. 


CONSTITUTION : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. S., sec. 2835) giving to justices of the peace jurisdiction 
in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L., I. M. & S. Ry. Go., 496. 


KANSAS CITY HOSPITAL COLLEGE OF MEDICINE. 


SEE CORPORATIONS, 3. 


LAND AND LAND TITLES. 


LAND : VENDEE : EQUITY OF REDEMPTION. One who goes into pos- 
session of land under an agreement with the owner to pay for the 
same within a specified time, and, at the expiration of the time 
limited, relinquishes possession without having paid anything under 
the agreement, has no equity of redemption and cannot compel 
specific performance of the agreement. Givens v. Cobb, 189. 


WILL, EXECUTION OF : POWER IN TRUSTEE. Where trustees under a 
will are empowered ‘‘to pay and discharge the several legacies * 
* * jn money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem tothem “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v, Scudder, 189. 


MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by which a mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemp- 
tion to any one to whom the mortgagee may sell,the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land. Miller v. Noonan, 348. 
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LAND : EQUITABLE TITLE. Where one intended to and did locate 
certain government land and received a duplicate certificate of 
entry and went into possession, he will be held to have the equitable 
title, although in his original application the land was misdescribed. 
Sensenderfer v. Kemp, 581. 


EQUITY : LAND AND LAND TITLES. Where the legal title to land has 
passed from the United States to one but it ought to go to another, 
a court of equity will declare the holder of the legal title a trustee 
and —- a conveyance to the party having the paramount 
equity. Jb. 


LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
knowledge of such equitable title, the former has the superior 
equity and the latter will be held to hold such legal title in trust for 
him, and under the statute of this state may be divested of such 
legal title without a conveyance. Ib. 


ACTUAL NOTICE: ADVERSE CLAIM. Notice of an adverse claim of 
title to land is actual when the purchaser either knows of its exis- 
tence, or is conscious of having the means of knowledge, although 
he may not use them. Jb. 


LAND TITLE : PAROL PARTITION : ESTOPPEL. While a parol partition 
followed up by possession in severalty will give to the parties re- 
spectively the equitable title to the land thus acquired, yet one 
cannot claim the benefit of such partition as against another who 
claims thereunder. when the former derives his title under attach- 
ing creditors who. in disregard of the parol partition, and in denial 
of its binding force and effect, attached and sold the undivided in- 
terest of one of the parties thereto, and under whom plaintiff 
claims in the whole tract; and this is specially true in this case 
where such creditors recognized plaintiff's title by calling upon 
him through their trustee while he was in possession for them to 
y taxes on one-half of the land, which plaintiff did. Nave v. 
odd, 601, 


LARCENY. 
SEE CRIMINAL Law, 5, 6, 7. 
LAWS. 


LAW OF SISTER STATE : PRESUMPTION. In an equity proceeding in the 
courts of this state it will be presumed, in the absence of evidence to 
the contrary, that the equity doctrine of a sister state which has an 
equity system of jurisprudence, is the same as that of the forum. 
Johnston v. Gawtry, 339. 


SEE MARRIED WOMEN, 1. 
LICENSE. 


SEE CONTRACTS. 
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LIENS. 


VENDOR'S LIEN, NATURE OF. A vendor’s lien is a relative rather than 
an absolute right. It is qualified by the condition, that it shall not 
operate against bona fide purchasers without notice, and that the 
vendor shall not sleep too long on his rights. Zoll v. Carnahan, 35. 


STATUTE OF LIMITATIONS: VENDOR’S LIEN. A vendor of land must 
enforce his lien within ten years after his cause of action accrues. 


MECHANIC’S LIEN: PLEADING. The petitionin an action to enforce 
a mechanic’s lien should state the date when the materials were 
furnished and the labor was done, and also of the filing of the lien. 
Bradish v. James, 313. 


DESCRIPTION OF LAND: EXCESS. The lien account is sufficient as to 
the description of the premises sought to be subjected to the lien, if 
it is so specific and definite as to enable one, familiar with the lo- 
cality, to identify them. The mere fact of the excess of one acre in 
the description will not avoid the lien. Ib. 


BANK CHECKS; A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo. 250; Doran v. Coates, 337. 


LIENS FOR MATERIALS FURNISHED BUILDING: STATUTE: NOTICE: 
AGENT. Where, in a proceeding by a material man to enforce a 
lien for material furnished a building, it appears that the ten days’ 
notice of the claim against the building required by Revised Stat- 
utes, section 3190, is served upon one as the agent of the owner, the 
burden is on the plaintiff to prove the existence of the agency. 
Anderson v. Volmer, 403. 


HUSBAND AND WIFE: MECHANIC'S LIEN: RECOVERY AGAINST HUSBAND. 
A mechanic’s lien cannot be enforced for materials furnished and 
work done for the husband on the property of the wife and with 
which the latter had nothing todo. But arecovery may be had 
against the husband as the work was done for him and he was liable 
therefor. Meyer v. Broadwell, 571. 


SEE JUDGMENTS, 11. 
TAXES, 2. 
LIMITATIONS. 


STATUTE OF LIMITATIONS: VENDOR'S LIEN. A vendor of land must 
enforce his lien within ten years after his cause of action accrues. 
Zoll v. Carnahan, 35. 


: PLEADING. An acknowledgment in writing of the existence 
of a debt to save it from the bar of the statute of limitations, should 
be pleaded. Jb. 


VoL. 88—47 
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A vendor of land by removing from the state cannot stop 
the running of the statute of limitations in favur of his vendee. Ib. 


STATUTE OF LIMITATIONS. The statute of limitations will begin to 
run in such case against the heirs only from the time of the publi- 
cation by the administrator of the special notice required by statute 
to be given to the unknown heirs of an intestate. In the Matter of 
Bomino’s Estate, 433. 


ACCOUNT STATED : SETTLEMENT: LIMITATIONS. Where a settlement 
is had between parties in 1870 and a balance ascertained, and it is 
agreed that the account stated shall be binding on both parties, but 
that the party in whose favor the balance is found shall endeavor 
to collect accounts considered available and not included in the 
settlement, and sell lands belonging to them and apply the pro- 
ceeds tothe payment of such balance before the other shall be called 
upon to pay it, and such business is not settled and the land, by 
reasonable effort, is not sold until 1879, the statute of limitations 
will not begin to run against such balance until the latter date. 
Alexander v. Clark, 481. 


TRESPASS : LIMITATIONS. An action for trespass on real estate must 
be commenced within five years after the cause of action has ac- 
crued. James v. City of Kansas, 567. 


: - Where the trespass is permanent in its character 
and the damage is complete on the occurrence of the original act of 





trespass the statute begins to run from that time. Jb. 


CONTINUING TRESPASS : PRESCRIPTION. Even in case of a continu- 
ing nuisance or trespass, where every such continuance is regarded 
as affording a new cause of action, the action must be brought be- 
fore the defendant has acquired a prescriptive right to commit the 
trespass or to maintain the nuisance by the lapse of such a period 
as bars plaintiff’s entry upon the land. Jb. 


MANDAMUS. 


MANDAMUS: CORONER’S FEES, ALLOWANCE OF. The action of a 
county court in passing upon the account of a coroner for costs and 
expenses incurred in holding an inquest over a dead body is judi- 
cial, from which an appeal may be taken, and mandamus will not 
lie to compel them to allow it. The State ex rel. Smith v. The 
County Court of Platte Co., 539. 


SEE STATE BOARD OF HEALTH, 2. 
MARRIED WOMEN. 


MARRIED WOMEN: SEPARATE ESTATE: FOREIGN CONTRACT: LEX 
FoRI. A married woman in this state is deemed a feme sole for the 

urpose of charging her separate estate with the payment of a 
Sebr, and in an action to enforce her foreign contract against her 
separate estate in this state the law of the forum governsas to her 
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power to make the contract and as to its validity. Johnston v. 
Gautry, 339. 


SrE. HUSBAND AND WIFE, 
JUDGMENTS, 21. 


MECHANICS’ LIENS, 
SEE LIENS, 3, 4, 6, 7. 


MEMORANDUM. 
Sze STATUTE OF Fraups, 5, 6. 
MERGER. 


MORTGAGE: MERGER. A mortgage is not merged in the estate by 
the purchase of the property by the mortgagee at asale under a 
junior mortgage, against his intention to that effect. Hospes v. 
Almstedt, 473. 


In the absence of evidence to the contrary the 
mortgagee’s intention will be presumed to accord with his interests, 


SEE ASSIGNMENT, 1. 
MORTGAGES AND DEEDS OF TRUST. 


DEED OF TRUST: TENDER. Where a deed of trust provides that in 
case of default for a specified period in the payment of interest on 
the debt. then the whole debt shall become due and payable at the 
option of the creditor, and such default occurs, and the creditor 
exercises his option to require the whole debt to be paid, a tender 
thereafter of less than such whole debt will be insufficient. Det- 
weiler v. Breckenkamp, 45. 


DEED OF TRUST: AGREEMENT: LICENSE. An agreement between 
the holder of a first deed of trust and purchasers at a sale under a 
junior deed of trust that, in consideration of the latter paying the 
interest on the mortgage debt, the former will forbear enforcing his 
lien and will permit the purchasers to remove trees from a nursery 
on the mortgaged premises and also to replant trees therein, is a 
valid contract and Siadiner on the parties. Chiles v. Wallace, 84. 


FORBEARANCE: REASONABLE TIME. The contract is not void because 
no definite period of time is contained in the contract limiting the 
period of forbearance. The law will imply a reasonable time, if 
not a total forbearance, according to the circumstances and subject 
matter of the contract. Jb. 


LICENSE : REVOCATION, WHEN NOT PERMITTED. A license cannot be 
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revoked by the licensor to the injury of the grantee and in face of a 
contract and assurance by the former to the contrary. Ib. 


MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by which a mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemption 
to any one to whom the mortgagee may sell, the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land, Miller v. Noonan, 343. 


MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding, 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a 
specific written agreement entered into by the mortgagee when 
sane. Bevin v. Powell, 365. 


MORTGAGE: MERGER. A mortgage is not merged in the estate by 
the purchase of the property by the mortgagee at a sale undera 
junior mortgage, against his intention to that effect. Hospes v. 
Almstedt, 473. 


: In the absence of evidence to the contrary the 
mentgngees intention will be presumed to accord with his interests. 





MUNICIPAL CORPORATIONS. 


MUNICIPAL CORPORATIONS : STREETS: DAMAGES. While a city may 
temporarily close a street against use for the purpose of permitting 
improvements by adjacent proprietors, yet it must so do it as to no- 
tify the public of its exclusion therefrom, or it will be liable to any 
person, who, in ignorance of such exclusion, sustains an injury in 
attempting to use the way. Stephens v. City of Macon, 345. 


4 


QUESTION OF FACT. Whether or not a street is so closed as to notify 
the public of its exclusion is, where the evidence is conflicting, a 
question for the jury. Jb. 


CITY : STREET EXCAVATION. The act of a person making an excava- 
tion in a street by permission of the city is the act of the city and 
no notice to the latter of such excavation is necessary to render it 
liable to a person sustaining injury therefrom. Jb. 


: MUNICIPAL CORPORATIONS : DAMAGE TO PROPERTY: GRADING 
STREETS. Section 21 of article 2 of the constitution of 1875, requires 
no legislation to give it effect, and, under it, a city cannot change 
the grade of a street to the damage of a lot abutting upon it with- 
= compensation to the owner. Householder v. Vity of Kansas, 


MURDER, 
DEE CRIMINAL LAW, 1. 


EVIDENCE, 12, 21. 

















INDEX. 
NEGLIGENCE. 


WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except as to 
loss occurring through his fraud or want of good faith. Gashweiler 
v. Wabash, St. Louis and Pacific Railway Company, 112. 


MARRIED WOMAN, TORT OF; LIABILITY : SEPARATE ESTATE. A mar- 
ried woman who manages realty, the legal title to which is in a 
trustee for her sole and separate use, in such negligent manner 
that another receives a personal injury thereby, is guilty of a tort 
and is liable in damages therefor. Merrill v. City of St. Louis, 244. 


INSTRUCTIONS : NEGLIGENCE. In an action for an injury to a land 
owner from overflow of water from a stream caused by the negli- 
gent construction of a bridge, the instructions should confine the 
jury to the specific facts of negligence charged in the petition. 
Abbott v. The K. C., St. J. & C. B. Ry. Co., 271. 


CONTRIBUTORY NEGLIGENCE. Contributory negligence is a matter 
of defence. Stephens v. City of Macon, 345. 


RAILROAD: NEGLIGENCE : CHILDREN. Where the engineer of a rail- 
way train, running through the country, observes children on or 
near the track, it becomes his duty to use the same care and pre- 
caution as when running through a city. In such case he cannot 
act upon the presumption the track is clear, without being respon- 
sible for the consequences. Donahoe v. The W., St. L. & Pac. 
Ry., 5438. 


: ENGINEER : WARNING OF DANGER: CHILD. A railroad is lia- 
ble, where its engineer who has received warning which gave notice 
of danger ahead and demanded the checking or egy of the 
train, disregards such warnings and runs over and kills a child on 
the track, when by regarding the warnings he could have checked 
the train and averted the accident. And this is the case, although 
the Pp — of the child were negligent in permitting it to be on the 
track. . 





NEGLIGENCE : DANGER: RESCUE. The negligence of a person caus- 

ing danger as to the person in danger is imputable to the former 

with respect to one who attempts a rescue, and if the former is not 
ilty of negligence as to such person in danger, then he is only 

Riable for negligence occurring with regard to the rescuer after the 

—— to rescue began. Donahoe v. The W., St. L. & P. Ry. 
‘o., 560. 


CHILD, RESCUE FROM DANGER BY PARENT. Where a mother is in- 
jured while attempting to rescue her infant child from the danger 
of an approaching railroad train, the railroad is liable if it was 
guilty of negligence with respect to the child before the mother 
attempted the rescue, or with respect to the mother or child, after 
the attempt to save the child began, and this is the case, although 
the parents of the child may have been guilty of contributory neg- 
ligence in permitting it to go on the track. 1b. 
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NEGLIGENCE : COMMON CARRIER. A common carrier may limit his 
common law liability by special contract, but cannot exempt him- 
self from the consequences of his own negligence. Ball v. The W., 
St. L. & P. Ry. Co., 574. 


COMMON CARRIER; DELAY IN TRANSPORTATION. Plaintiff brought 
suit against defendant, a common carrier, for damages arising from 
its delay in the transportation of hogs, whereby the latter died 
from heat. The evidence showed that the delay occurred, that it 
was apparently unnecessary, that the weather was excessively 
warm, that the attention of the train men was more than once 
called to the suffering condition of the hogs, and the defendant 
failed at the trial to account for the delay. eld that the Supreme 
Court could not say there was no evidence of negligencé on defend- 
ant’s part and that the finding for plaintiff thereon should be 
affirmed. Ib. 


THE JUDGMENT in this case held not erroneous because of any error 
as to measure of plaintiff's damages. Jb. 


RAILROADS : NEGLIGENCE: EVIDENCE. In an action against a rail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘Come on, hurry up,” are admissible in evidence as part of 
the res geste, and as tending to rebut the defence of contributory 
negligence set up in the answer. Waller v. The Hannibal & St. 
Joseph R. R. Co., 608. 


PRACTICE : NEGLIGENCE: WHEN QUESTION FOR JURY. Whether the 
attempt of a passenger to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such neg- 
ligence as will relieve the railroad company from ae for injury 
occasioned thereby is a question of fact for the jury. le 


SEE RaILRoaps, 11, 12. 
RUNNING STREAMS, 2, 8, 
SURFACE WATER, 1, 

NEW TRIAL. 


NEW TRIAL: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not interfere with the ruling of the trial court in refusing a new 
trial, because of newly discovered evidence, except in a case free 
from any doubt as to the impropriety of its action, or unless such 
evidence would probably have changed the result. Stephens v. City 
of Macon, 345. 


NON-SUIT. 


PRACTICE: VOLUNTARY NON-SUIT. A party is not forced to a non- 
suit by an instruction merely affecting the measure of his damages. 
So long as the rulings of the court leave him a substantial cause of 
action, his withdrawal from the court is his own act, and deprives 
him of the right of appeal. Chiles v. Wallace, 84. 
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NON-SUIT: PRACTICE IN SUPREME COURT. It is only where the action 
of the trial court is such as to preclude the plaintiff from a recovery 
that it is pro for him to take a voluntary non-suit,and in no 
other case will the Supreme Court interfere with the action of the 
court below. The State ex rel. The Meramec Iron Company v. 
Gaddy, 138. 


NOTICE. 


PARTNERSHIP: ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement. The State ex rel. 
Christy v. Donegan, 374. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a 
rtnership estate, made without notice, has not the effect of a 
judgment, and is, like an annual settlement, open to review. Jb. 


PRINCIPAL AND AGENT: NOTICE. Notice to an agent before the 
agency is begun, or after it has terminated, will not ordinarily 
affect the principal. Anderson v. Volmer, 403. 


LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
inowlohes of such equitable title, the former has the superior 
equity and the latter will be held to hold such legal title in trust 
for him, and under the statute of this state may be divested of 
such legal title without a conveyance. Sensenderfer v. Kemp, 581. 


CONSTRUCTIVE NOTICE : DEEDS. One is not charged with constructive 
notice of deeds of record when he does not claim by or through 
them. Ib. 


ACTUAL NOTICE: ADVERSE CLAIM. Notice of an adverse claim of 
title to land is actual when the purchaser either knows of its exis- 
tence, or is conscious of having the means of knowledge, although 
he may not use them. Ib. 


SEE LIEN, 6. 
NUISANCE, 
SEE RUNNING STREAMS. 
OBSCENE LITERATURE, 
SEE PLEADING, CRIMINAL, 3. 


OFFICES AND OFFICERS. 


ATTACHMENT : OFFICER MAKING LEVY. A sheriff or constable having 
in his hands for service a writ of attachment must determine at his 
peril whether the personal property seized, or about to be seized, is 
that of the defendant in the writ. The State ex rel. O Bryan v. 
Koontz, 323. 
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: : BOND OF INDEMNITY. The officer cannot on notice of 
claim of a third party to the property, demand of the plaintiff a 
bond of indemnity and in default of the plaintiff to furnish such 
bond refuse to execute the process, or having seized the property 
release it to the claimant. Jb. 








3. CONSTABLE: BOND: ATTACHMENT LEVY. Where a constable improp- 
erly releases an attachment levy because, the property being claimed 
by a third person, the plaintiff refused to furnish an indemnifying 
bond, and it appears that the defendant has no other property sub- 
ject to levy, an action can be maintained on the official bond of the 
constable by the plaintiff without the latter’s suing out an execu- 
tion on his judgment. Jb. 


4. OFFICER: RETURN OF PROCESS: EVIDENCE. The return by an officer 
of the fact and mode of service of process when appearing in due 
form of law is conclusive upon parties to the record in all proceed- 
ings, except an action against the officer for a false return. Heath 
v. The M., K. & T. Ry. Co., 617. 





: ¢ Where the facts constituting lawful service 
in the return of service of process by an officer, do not appear with 
all reasonable certainty the return is not conclusive but only prima 
JSacie evidence and may be impeached by competent proof. Jb. 


PARTIES. 


1, EJECTMENT: PARTIES: TENANT BY CURTESY. A tenant by curtesy of 
an undivided half interest in land is a proper party plaintiff in an 
action of ejectment to recover possession thereof. oore v. Ivers, 
29. 





2, PRACTICE: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. In 
an action for damages by a married woman for personal injuries 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 

band to be joined with her during the trial. Merrill v. City of St. 

Louis, 244. 
















THE JUDGMENT not reversed under the circumstances of this case be- 
cause of defect of parties. Sensenderfer v. Kemp, 581. 









PARTITION. 






SEE LAND AND LAND TITLES, 8. 






PARTNERSHIP. 












PARTNERSHIP; EVIDENCE. In an action to charge defendants as the 
partners of one 8S. who was not a party to the suit, statements of 
the latter made in the absence of defendants as to the existence of 
the partnership are not admissible in evidence to prove the same. 
Rimel v. Hayes, 200. 










2. : . Even had S. been a party to the action, such state- 
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ments of his as to the existence of the partnership made in the 
absence of a co-defendant, would not have been admissible as 
against such co-defendant. Ib. 


PARTNERS, AUTHORITY OF. Partners, in the absence of their assent 
or subsequent ratification, cannot be bound by the acts of a co-part- 
ner done outside of the partnership business. Jb. 


PARTNERS: HOLDING OUT TO PUBLIC AS SUCH. To render a person 
liable as a partner of another, it is not necessary that there be a 
partnership inter sese. It is sufficient to bind him, that he so acted 
and conducted himself towards the public as to induce a reasonable 
we wre to + 7 with him in the honest belief that such partnership 
existed. ; 


: EVIDENCE. Where plaintiff so seeks to charge one as a part- 
ner of another on the ground that he held himself out to the public 
as such partner, only such acts and declarations of the former as 
came to the knowledge of plaintiff before he dealt with him are 
admissible in evidence. 





PARTNERSHIP: ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement. The State ex rel. 
Christy v. Donegan, 374. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. Ib. 


ORDER OF DISTRIBUTION: SURETIES. A judgment and order of 
distribution made on such a settlement is conclusive upon the 
administrator’s sureties as to the amount due by the administrator. 
Ib. 


: . A judgment rendered in the circuit court against 
the sureties, upon an order of distribution made upon such a settle- 
ment, cannot be collaterally attacked. Jb. 





PARTNERSHIP ADMINISTRATOR: GROCERIES FURNISHED WIDOW OF 
DECEASED. A partnership administrator is not entitled to an allow- 
ance against the estate of his deceased partner for groceries fur- 
nished the latter’s widow and administratrix. Jb. 


SURVIVING PARTNER: NO COMPENSATION FOR SERVICES. A surviving 
partner is not entitled to compensation for his services in adminis- 
tering upon the partnership estate. Gregory v. Menefee, 413. 


¢ : NOT CHARGEABLE WITH INTEREST, WHEN. A surviving 
partner should not be charged with interest on the assets of the 
partnership in his hands while winding up the business of the firm, 
where it does not appear that there was unnecessary delay in closing 
up the estate, nor that the money of the partnership was used by the 
surviving partner in his business nor that he made profit out of it. 
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INDEX. 
PLEADING. 


PRACTICE: PLEADING: FRAUD. Allegations in an answer charging 
that certain acts of plaintiffs were in fraud of their creditors are 
properly stricken out when the answer contains no averment that 
the defendant is one of such creditors. Moore v. Ivers, 29. 


: PLEADING. An acknowledgment in writing of the existence 
of a debt to save it from the bar of the statute of limitations, should 
be pleaded. Zoll v. Carnahan, 35. 





: PLEADING. Under a general denial it is unnecessary to 
plead the statute of frauds in order to receive its benefits. Allen v. 
Richard, 55. 





PLEADING: PASSENGER ROOMS AT RAILWAY CROSSINGS: STATUTE. 
In an action before a justice of the ease against a railroad, 
founded on R. §S., sec. 797, as amended bythe act of the General 
Assembly, approved March 25, 1881, for the failure to erect passen- 
ger waiting rooms at railroad crossings, the statement is fatally 
defective which omits to aver that the intersecting railroads were 
both carriers of passengers. The State, etc.,v. The W., St. L. & 
P. Ry. Co., 144. 


STATUTE OF FRAUDS: PLEADING. In a suit for the specific perform- 
ance of a sale of land, if the defendant denies the contract, it is not 
necessary for him to plead specifically the statute of frauds. In 
such case the defence of the statute is sufficiently raised by a gen- 
eral denial. Springer v. Kleinsorge, 152. 


RAILROADS: KILLING STOCK: STATEMENT. A statement under R. S., 
§ 809, for double damages for killing plaintiff’s cow, which alleges 
that she strayed upon the track at a point ‘‘one mile eastwardly 
from Harlem depot, where the road passes through and along unin- 
closed lands, where there were no fences on the sides of the road as 
required by law, and where said defendant has not erected or main- 
tained lawful fences on the sides of said railroad,” and was there 
killed, reasonably excludes the inference that she came on the track 
at a public crossing or in an incorporated town or city, and sufli- 
ceate alleges that she was killed by reason of the failure to fence. 
Jantzen v. The Wabash, St. Lowis & Pacific Railway Co., 171. 


NOTE, ACTION ON: PLEADING. In an action on a note against the 
maker and endorsers, an allegation that on the day it became due 
the note was duly presented to the maker and that payment was 
refused is a sufficient averment of a demand and a refusal. Rude 
v. Harvey, 188. 


PLEADING: AMENDMENT. The judgment in this case reversed 
because the lower court improperly refused permission to plaintiff 
to filean amended petition. Weber v. The City of Hannibal, 262. 


MECHANIC'S LIEN: PLEADING. The petition in an action to enforce 
a mechanic’s lien should state the date when the materials were 
furnished and the labor was done, and also of the filing of the lien, 
Bradish v. James, 313. 
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PLEADING: SEVERAL COUNTS. When a pleader includes in his state- 
ment or petition several distinct causes of action, it is unnecessary 
for him to repeat —eee which are applicable tothem all. It is 
sufficient that such allegations refer to and are applicable to each 
count which might be defective without them. Bricker v. The 
Missouri Pacific Ry. Co., 391. 


SEVERAL COUNTS: GENERAL VERDICT, WHEN IMPROPER. A general 
verdict for the plaintiff in such case is improper and this rule 
applies to cases tried in the circuit court on appeals from justices of 
the peace as well as to those originating in the circuit court. Ib. 


: KILLING STOCK: PLEADING: STATUTE. A statement in an 
action before a justice of the peace against a railroad for single 
damages for killing stock, based upon R. S., sec. 2124, should allege 
that the defendant might have enclosed with a lawful fence that 
portion of the road on which the accident occurred. Russell v. 
The Hannibal & St. Joseph R. R. Co., 507. 





PLEADING: STATUTE: EXCEPTION. Where an exception to the right 
of the plaintiff to recover is contained in the same section of the 
statute which gives the right of action, the petition must be so 
a as to show that the defendant is not within the exception, 


. PLEADING: SEVERAL COUNTS: AIDER. Unless a count in a petition 


expressly refers to another count therein, an omission in the former 
to aver a constitutive fact cannot be aided by such other count. Jb. 


. PLEADING: CONTRACT. Where a special written agreement is re- 


lied on as a defence it should be pleaded with the breaches thereof 
so that an intelligent issue may beraised. Meyer v. Broadwell, 571. 


: : PLEADING. Where several cattle are killed by a 
railroad engine at one and the same time, all damages resulti 
therefrom belong to one cause of action and the petition shoul 
contain but one count. Binicker v. Hannibal & St. J. R. R. Co., 660, 


PLEADING, CRIMINAL. 





PLEADING, CRIMINAL: INDICTMENT: MOTION TO QUASH. Failure to 
endorse upon an indictment the names of the witnesses upon whose 
evidence the grand jury found the same is a good ground for a mo- 
tion to quash. R.S., sec. 1802. The State v. Roy, 268. 


PLEADING, CRIMINAL: INFORMATION, VERIFICATION OF. Where an 
information is verified by the oath of a private citizen it must be by 
one having knowledge of the matters charged therein, and whois a 
competent witness to testify against the accused. Only tue prose- 
cuting attorney can make the verification upon information and 
belief. R.8., secs. 1762, 1763. The State v. Hayward, 299. 


: OBSCENE LITERATURE: INFORMATION: INDICTMENT. In @ 
rosecution under Revised Statutes, 1879, § 1542, relative to obscene 
iterature, the information or indictment must set out the obscene 

matter. It is not sufficient that it follow the language of the stat- 

ute. 
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4. PLEADING, CRIMINAL: INDICTMENT: CAPTION. The caption of an in- 
dictment forms no part of it and the name of the state need not 
appear either in the margin or any other part of the indictment. 
Where it appears on the face of the recérd in the trial court and in 
the transcript of the record in the Supreme Court that the indict- 
ment is sufficient in form and substance, and that it was properly 
preferred by a lawful grand jury to a court having jurisdiction of 
the subject, it will be held sufficient although the commencement 
be wholly omitted. The State v. Blakely, 359. 





5. CRIMINAL LAW: SELLING LIQUOR ON SUNDAY: INDICTMENT. An in- 
dictment under R. S., sec. 5456, charging that defendant at St. 
Francois county, state of Missouri, on the 3d day of April, 1881, said 
day being the first day of the week commonly called Sunday, he 
the said defendant being then and there a dramshop keeper did un- 
lawfully sell intoxicating liquor against the peace and dignity of 
the state, is sufficient. The State v. Braun, 480. 


POLICE POWER. 
SEE CONSTITUTIONAL LAW, 1. 


PRACTICE, CIVIL. 





1. SPECIAL TAX BILLS: JUDGMENT ON APPEAL BOND. One who obtains 
a special judgment on a special tax bill before a justice of the peace, 
and which on appeal to the circuit court is affirmed, must seek to 
enforce the same by execution against the property before resorting 
to an action on the appeal bond. Hunt v. Hopkins, 13. 




















PRACTICE ; INSTRUCTIONS. It is not error to refuse an instruction 
which is embraced in others given. The Merchants’ Insurance 
Company of St. Joseph v. Hauck, 21. 





: An instruction which is defective by reason of 
ignoring an issue in the case is cured by one properly embracing 
it. Ib. 





PRACTICE: PLEADING: FRAUD. Allegations in an answer charging 
that certain acts of plaintiffs were in fraud of their creditors are 
properly stricken out when the answer contains no averment that 
the defendant is one of such creditors. Moore v. Ivers, 29. 





JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
decoenel. R. 8., sec. 440. It is error in such case for the justice to 


certify the cause to the probate court. Abernathy v. Moore, 65. 





6. PRACTICE: INSTRUCTIONS. It is not proper to blend the question of 
the sufficiency of the answer with.an instruction on the facts of 
the case. Chiles v. Wallace, 84. 






PRACTICE : VOLUNTARY NON-SUIT. A party is not forced toa non- 
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suit by an instruction merely affecting the measure of his damages. 
So long as the rulings of the court leave him a substantial cause of 
action, his withdrawal from the court is his own act and deprives 
him of theright of appeal. Ib. 


CONTRACT; DEFENCE. While it is true where a party pleads as a de- 
fence to an action a written contract alone, he will not be permitted 
at the trial to graft an oral one on it, yet this rule does not appl 
where the contract was partly written and partly oral and as suc 
formed one entire contract and was so pleaded. Ray v. Bowles, 166. 


PRACTICE : PROVIDENCE OF JURY: DUTY OF COURT TO DIRECT A VER- 
pict. Where there are facts established from which the jury may 
reasonably draw legitimate inferences tending to sustain an issue, 
the court should not interfere. But, where the evidence is such 
that it would be the plain duty of the trial judge to set aside the 
verdict as unsupported by the evidence, it is his duty and preroga- 
tive to interfere before submission, and direct a verdict for defend- 
ant. Jackson v. Hardin, 175. 


PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidende 
against all. But where the petition only charges undue influence 
as to a part of the defendants, the proof will be restricted to its 
averme its. . 


PRACTICE: EVIDENCE. Where the trial court ‘refuses to allow a 
witness to testify, the party introducing him should state what he 
desired to prove by the witness, otherwise it cannot be known 
whether the evidence sought to be introduced is material and 
competent, and the Supreme Court will not review the action of 
the lower court. ‘ 


WILL: JUDGMENT: PRACTICE Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court, 
under the provisions of Revised Statutes, section 3776, will enter 
the proper judgment. Jb. 


EQUITY : PRACTICE. <A court of equity in adjusting property rights 
must treat the titles as it finds them, whether properly set forth in 
the pleadings or not. Ames v. Scudder, 189. 


PRACTICE: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. 
In an action for damages by a married woman for personal injuries, 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 
band to be joined with her during the trial. Merrill v. City of St. 
Louis, 244. 


: JOINDER OF PARTIES DURING TRIAL: RE-SWEARING JURY: 
WAIVER. Where the husband is joined as a nominal party plaintiff 
after the beginning of the trial, in a case where the judgment would 
enure to the separate use of the wife, and the proof of the fact of 
coverture is elicited by the defendant, failure to re-swear the jury 
after joining the husband is not reversible error, where defendant 
does not ask it and proceeds to trial without objection. Jb. 
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TION OF FACT. Whether or not a street is so closed as to notify 
e public of its exclusion is, where the evidence is conflicting, a 
question for the jury. Stephens v. City of Macon, 345. 


. QUESTION FOR JURY: SALE. Whether or not a sale of personal 


roperty was a conditional one, where the evidence as to such fact 
is conflicting, is a question for the jury. Richey v. Burnes, 362. 


GENERAL RELIEF, PRAYER FOR: WHAT MAY BE GRANTED. Any re- 
lief appropriate to the facts alleged and proved may be granted 
under a prayer for general relief, whether asked for in an answer 
setting up affirmative matter, or in the petition. Bevin v. Powell, 
365. 


. EQUITY: FINDING OF JuRY. The findings of a jury, upon special 


issues submitted to it in chancery, are not conclusive upon the 
chancellor nor upon the appellate court. 


. REFEREE, REPORT OF : SPECIAL VERDICT: JUDGMENT ON. The report 


of a referee in applying payments and stating an account must be 
treated as a special verdict for the purpose of rendering a judgment 
upon it. The State ex rel. Howard County v. Burckhartt, 480. 


4 : EVIDENCE: DEMURRER. Where it appears from the 
evidence that the gate through which it was alleged plaintiff’s mare 
passed onto the railroad track, where she was killed, was made for 
plaintiff ’s convenience, and that it was not discovered to be out of 
repair until a week after the accident, and was not noticed to be 
defective on the morning thereafter by plaintiff’s son, who passed 
through it, and that, further, there was a failure of proof tending 
to show that the gate was open by reason of defective fastenings, 
when the mare passed through it, plaintiff cannot recover, and a 
demurrer to the evidence should be sustained. Laney v. The K. 
C., St. J. & C. B. R. R. Co., 466. 





PRACTICE : APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The 
affidavit and bond for appeal must be filed during the term, and 
when filed in vacation the cause will be stricken from the docket 
> A Supreme Court. Brown v. The St. L., K. C. & N. Ry. Co., 
478, 


. PRACTICE: STATUTE: REMEDY. Wherever a ‘statute or the organic 


law creates a right, but is silent as to the remedy, the party enti- 
tled to the right may resort to any common law action which will 
afford him adequate and appropriate means of redress. Howse- 
holder v. City of Kansas, 488. 


. JUDGMENT IN EXCESS OF AMOUNT CLAIMED : PRACTICE. The measure 


of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. L., I. M. & S. Ry. Co., 541. 


. APPEAL: JUDGMENT: DEFAULT. An appeal taken from a judgment 


by default in a justice’s court without moving to set the 


ee 
aside may be dismissed on motion in the circuit court. J6. 
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. PRACTICE: PUBLICATION: JURISDICTION: WAIVER. Where defen- 


dants are notified by publication of the commencement of suit, 
appear, file an answer and procure a continuance, they cannot, ata 
su uent term, by amended answer, make the defence that they 
were residents of the state at the commencement of the suit and 
not being served with personal process the court acquired no juris- 
diction over them. The irregularity of process, if any, was waived 
by their appearance and pleadings. Meyer v. Broadwell, 571. 


. PRACTICE: CONTRACT: ACCEPTANCE. Where the evidence is con- 


flicting as to whether a written proposal was accepted and work 
done under it, it is a question of fact to be determined by the triers 
thereof, and cannot be disposed of by demurrer. Jb. 


. JUDGMENT, ENTRY OF FINAL ATWRONG TERM: IRREGULARITY. An 


entry of final judgment at the same term with a default, when the 
statute provides that the former shall be entered at the next term 
after the default, is an irregularity, and may be corrected on mo- 
tion at a subsequent term, without notice to the defendant. Nave 
v. Todd, 606. 


29. PRACTICE: NEGLIGENCE: WHEN QUESTION FOR JURY. Whether the 


31. 





attempt of a passenger to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such negli- 
gence as will relieve the railroad company from liability for injury 
occasioned thereby is a question of fact for the jury. Waller v. 
The Hannibal & St. Joseph R. R. Co., 608. 


. CORPORATION, EXISTENCE OF: LIABILITY: RECEIVERSHIP. The exist- 


ence of a corporation is not destroyed or suspended by reason of its 
property and franchises being held in custody by a court of equity, 
and it may be sued upon all causes of action for which it may be 
or become liable in personam, and no license from such court is a 
condition precedent to the bringing of such actions. Heath v. The 
M., K. & T. Ry. Co., 617. 


JUDGMENT AGAINST ONE OF SEVERAL DEFENDANTS. Judgment may 
be given for or against one of several defendants, and in a suit 
upon a note void as to one maker but valid as to the other, judg- 
ment should be for him as to whom it is void and against him as to 
whom it is valid. McCoy v. Green, 626. 


. PRACTICE IN EQUITY CAUSES: TRIAL BY JURY. In chancery causes 


the right of trial by jury does not exist, although the chancellor 
may, in his discretion, submit certain issues to a jury, but he will 
not be bound by their finding, and may accept or reject it, as he 
deems best. Snell v. Harrison, 651. 


. PRACTICE: costs. Where plaintiff fails to include a cause of action 


in another suit brought and prosecuted to judgment before the 

same justice, where the causes of action may be joined under the 

statute, he should not be allowed to recover under the statute costs 

a =, one case (R. S., § 2036). Maberry v. Missouri Pacific Ry. 
0., 


WEIGHT OF EVIDENCE: PROVINCE OF JURY. It is the province of the 
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jury to attach such credit to the testimony of witnesses as they 
a a it entitled to. Rosecrans v. The W., St. L. & P. Ry. 
Yo., 678. 


85. WILL: ERASURE: DEMURRER TO EVIDENCE. Where, in a proceeding 


to contest the validity of a will on the ground of its alteration by 
an erasure, the evidence is conflicting on the issues whether the 
will as executed contained the erasure, or whether it was thereafter 
made by defendant, a legatee, a demurrer to the evidence offered 
by the proponent to establish the will should not be sustained. 
Smith v. Hutchinson, 683. 


86. QUESTION OF FACT: JURY. Where a question of fact is in issue and 


there is evidence tending to prove it, it should be submitted to the 
jury. Ib. 


PRACTICE IN REFERENCE CASES, WAIVER. See Gamble v. Gibson, 290. 


SEE PRACTICE IN SUPREME COURT, 3. 
RAILROADS, 33. 
PRACTICE, CRIMINAL. 


PRACTICE, CRIMINAL : INSTRUCTIONS, JURY TAKING TO THEIR ROOM. It 
is error to refuse to allow the jury in a criminal cause to take the 
instructions of the court with them upon retiring to consider of 
their verdict. Overruling State v. Phelps, 74 Mo. 128; and State v. 
Butterfield, 75 Mo. 297; The State y. Thompson, 257. 


PLEADING, CRIMINAL: INDICTMENT: MOTION TO QUASH. Failure to 
indorse upon an indictment the names of the witnesses oo whose 
evidence the grand jury found the same is a good ground for a mo- 
tion to quash. R.S., sec. 1802. The State v. Roy, 268. 


PRACTICE IN SUPREME COURT: MOTION TO QUASH: BILL OF EXCEP- 
TIONS. A motion to quash an indictment must be preserved in the 
bill of exceptions or the action of the trial court upon it will not be 
reviewed by the Supreme Court. The State v. Thruston, 271. 


PRACTICE : VENUE, CHANGE OF: DISCRETION OF TRIALCOURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony of 
witnesses both for the state and the defendant, the Supreme Court 
will not interfere with its discretion in overruling the application, 
unless it appears that such discretion has been palpably abused. 
The State v. Brownjield, 448. 


: DISQUALIFICATION OF JUDGE. Since the act of 1877 





(Laws, 1877, p. 357, amended by R. S., § 1878) no change of venue 
from one circuit to another, on account of the disqualification of 
the judge, is authorized. Ib. 


PRACTICE : ELECTION OF SPECIAL JUDGE. Where the defendant files 











10. 


11. 


13. 
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his petition, verified by his oath and supported by the affidavits of 
two reputable persons, setting forth some of the causes of disquali- 
fication of the judge enumerated in Revised Statutes, § 1877, it is 
the duty of the judge to order the election of a special judge to try 
the cause. This can only be done where the petition is supported 
by the affidavits of two or more reputable persons. Ib. 


PRACTICE IN SUPREME COURT: QUALIFICATIONS OF JUROR: EXCEP- 
TIONS. The action of the trial court in overruling defendant’s ob- 
jections to the qualifications of jurors on their voir dire examination 
cannot be reviewed in the Supreme Court where the record fails to 
show that he saved his exceptions to the rulings at the time. Jb. 


CRIMINAL PRACTICE: CONTINUANCE. The action of the trial court, 
in overruling an application for a continuance, will not be reviewed 
in the Supreme Court, where it is not assigned as error in the motion 
for a new trial. The State v. Mann, 589. 


: CHANGE OF VENUE. The objection that the trial court trans- 
ferred the cause on application by defendant for a change of venue 
to a county alleged in the application to be so prejudiced against 
him as to prevent him from having a proper trial there, comes too 
late for the first time in the appellate court. Ib. 





: GRAND JURY: WAIVER. The objection that the record does 
not show that the grand jury as a body returned the indictment 
into court, if otherwise well taken, comes too late after verdict. 
Ib. 





JURORS, EXAMINATION ON VOIR DIRE: PEREMPTORY CHALLENGES. The 
trial court committed error in refusing to permit defendant to in- 
quire of the jurors on their voir dire if any of them belonged to an 
association having for its object the prosecution of crime or aid to 
courts and officers in enforcing the criminal laws. The inquiry 
should have been permitted in order to enable the accused to exer- 
cise judiciously his right of peremptory challenge. Jb. 





Jurors however on such examination on their voir dire are 
not bound to answer impertinent or irrelevant questions, or those to 
which an answer may tend to their disgrace, infamy or self-accu- 
sation of crime. Jb. 


CRIMINAL PRACTICE : APPEALS AND WRITS OF ERROR BY STATE, WHEN 
LIE. Appeals by or writs of error in behalf of the state do not lie 
in criminal cases, except, as provided by statute, where the indict- 
ment is quashed or adjudged insufficient on demurrer or where the 
judgment thereon is arrested. State v. Heisserer, 692. 


PRACTICE IN SUPREME COURT. 


NON-SUIT: PRACTICE IN SUPEME COURT. It is only where the action 
of the trial court is such as to preclude the plaintiff from a recovery 
that it is proper for him to take a voluntary non-suit, and in no 
other case Will the Supreme Court interfere with the action of the 
court below. The State ex rel. The Meramec Iron Company v. 
Gaddy, 138. 


VoL. 83—48 
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2. PRACTICE IN SUPREME COURT: WEIGHING EVIDENCE. In an action at 
law, although the case is tried by the court sitting as a jury, the 
Supreme Court will not weigh the evidence and determine whather 
--f. not the finding of the trial court was correct. Miller v. Breneke, 


. : DECLARATIONS OF LAW. Where a party in such case desires 
the ruling of the lower court on the law to be reviewed, he should 
ask for declarations of law. Ib. 


. PRACTICE: EVIDENCE. Where the trial court refuses to allow a wit- 
ness to testify, the party introducing him should state what he 
desired to prove by the witness, otherwise it cannot be known 
whether the evidence sought to be introduced is material and 
competent, and the Supreme Court will not review the action of 
the lower court. Jackson v. Hardin, 175. 


. WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court, 
under the provisions of R. 8., sec. 3776, will enter the proper 
judgment. Jb. 





. PRACTICE: INSTRUCTIONS: EXCEPTIONS. Where a case at law is tried 
before the court sitting as a jury, and no instructions are asked or 
given and no exceptions saved, there is no error reviewable in the 
Supreme Court and the judgment of the circuit court should be 
affirmed, unless, perhaps, there should be no evidence at all to sup- 
port the verdict. Smith v. Dunklin County, 195. 


° : EVIDENCE: EXCEPTIONS. To enable the appellant to avail 
himself of the errors of the trial court in admitting or rejecting 
evidence, the bill of exceptions must show that he excepted to the 
action > ee court in admitting or rejecting the evidence at the 
time. Jb. 


, : AMENDMENT: WAIVER. Where the record shows that the 
court, by an order, granted permission to amend the petition by 
making the husband a party plaintiff, and the formal amendment 
is not made, but the defendant proceeds to trial without objection, 
the Supreme Court will treat the case as if the amendment had been 
made. Merrill v. City of St. Louis, 244. 


. PRACTICE IN SUPREME COURT: MOTION TO QUASH: BILL OF EXCEP- 
TIONS. A motion to quash an indictment must be preserved in the 
bill of exceptions or the action of the trial court upon it will not be 
reviewed by the Supreme Court. The State v. Thruston, 271. 


. PRACTICE IN SUPREME COURT: JUDGMENT, CORRECTION OF. The 
Supreme Court cannot, in an original application to it in a case like 
this one, correct a judgment of the circuit court: nor can it upon 
such application, direct the circuit court todoso. Gamble v. Gib- 
son, 290. 


: Instructions. The Supreme Court will not reverse a judg- 
ment because an instruction assumes a fact which both parties 








12. 


18. 


14. 


15. 


16. 


18. 


19. 
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sought to establish on the trial. The State ex rel. O'Bryan v. 
Koontz, 323. 


NEW TRIAL: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not interfere with the ruling of the trial court in refusing a new 
trial, because of newly discovered evidence, except in a case free 
from any doubt as to the impropriety of its action, or unless such 
evidence would probably have changed the result. Stephens vy. City 
of Macon, 345. 


APPELLATE COURT ; PRACTICE : REVIEW. Appellate courts will review 
only matters arising upon the record proper, where no motion for a 
new trial, nor motion inarrest of judgment is filed. Bevin v. Powell, 
365. 


PRACTICE IN SUPREME COURT: BILL OF EXCEPTIONS: MOTION FOR 
NEW TRIAL. Before the Supreme Court will review alleged errors 
occurring at the trial, the attention of the trial court must be called 
to them by a motion for new trial, and such motion and the ruling 
thereon must be incorporated into the bill of exceptions. The State 
ex rel. Howard County v. Burckhartt, 430. 


PRACTICE : VENUE, CHANGE OF : DISCRETION OF TRIAL COURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony of 
witnesses both for the state and the defendant, the Supreme Court 
will not interfere with its discretion in overruling the application, 
unless it appears that such discretion has been palpably abused. 
The State v. Brownfield, 448. 


PRACTICE IN SUPREME COURT; QUALIFICATIONS OF JUROR: EXCEP- 
TIONS. The action of the trial court in overruling defendant’s ob- 
jections to the qualifications of jurors on their voir dire examination 
cannot be reviewed in the Supreme Court where the record fails to 
show that he saved his exceptions to the rulings at the time. Jb. 


. SUPREME COURT, PRACTICE IN. The Supreme Court will not re-open 


issues already tried soas to enable a party to present evidence thereon 
which he omitted to offer at the trial. Hospes v. Almstedt, 473. 


PRACTICE : APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The affi- 
davit and bond for appeal must be filed during the term, and when 
filed in vacation the cause will be stricken from the docket of the 
Supreme Court. Brown v. The St. L., K. C. & N. Ry. Co., 478. 


EQUITY PRACTICE: SUPREME COURT. Where in an equity case the 
evidence strongly tends to support the finding of the trial court, the 
Supreme Court will only review questions of law. Ford v. Phil- 
lips, 523. 


. JUDGMENT IN EXCESS OF AMOUNT CLAIMED: PRACTICE. The measure 


of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. L., I. M. & S. Ry. Co., 541. 


. CRIMINAL PRACTICE: CONTINUANCE. The action of the trial court, 
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in overruling an application for a continuance, will not be reviewed 
in the Supreme Court, where it is not assigned as error in the motion 
for a new trial. The State v. Mann, 589. 


22. : CHANGE OF VENUE. The objection that the trial court 
transferred the cause on application by defendant for a change of 
venue to a county alleged in the application to be so prejudiced 
against him as to yg him from having a proper trial there, 
comes too late for the the first time in the appellate court. Jb. 


. PRACTICE IN SUPREME COURT: INSTRUCTIONS: EXCEPTIONS. The 
Supreme Court will not review an instruction where the record 
fails to show that the action of the court in giving it was excepted 
to at the time. Waller v. The Hannibal & St. Joseph R. R. Co., 608. 


24. PRACTICE IN THE SUPREME COURT: MOTION FOR NEW TRIAL. The 
action of the trial court in admitting and rejecting evidence will 
not be reviewed by the Supreme Court unless called to the attention 
of the trial court in the motion for new trial. Snell v. Harrison, 651. 


. : FENDENG OF CHANCELLOR. The finding of the chancellor in 
equity causes will be deferred to by the — Court, unless he 
has manifestly disregarded the evidence. J0. : 


‘ : JUDGMENT FOR COSTS AGAINST MARRIED WOMAN. A judg- 
ment or decree which is otherwise regular and proper will not be 
reversed because costs are decreed against a married woman with 
others, and the Supreme Court will, in such case, modify the judg- 
ment and exempt her from liability for costs and adjudge them 
against the proper parties. Jb. 

. PRACTICE IN SUPREME COURT: VERDICT AGAINST WEIGHT OF EVI- 
DENCE. Where there is evidence upon which the verdict of the 
jury may stand, the Supreme Court will not interfere with its find- 
ing upon the ground that it is against the weight of the evidence, 
unless the evidence so preponderates against the finding as to show 
that it was the result of prejudice or partiality. Rosecrans v. The 
W., St. L. & P. Ry. Co., 678. 


SEE NEGLIGENCE, 10, 
PRACTICE OF MEDICINE AND SURGERY, 
SEE CORPORATIONS, 4, 
PRESCRIPTION, 


See Limitations, 8 
PRESUMPTIONS. 


1. WILL, CONTEST CONCERNING: PRESUMPTION: BURDEN OF PROOF, 
The law presumes that a testator was possessed of a sound and dis- 
posing mind, and it rests upon him who disputes the validity 
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of the will to overcome this presumption by persuasive evidence, 
Jackson v. Hardin, 175. 


LAW OF SISTER STATE: PRESUMPTION. In an equity proceeding in 
the courts of this state it will be presumed, in the absence of evi- 
dence to the contrary, that the equity doctrine of a sister state 
which has an equity system of jurisprudence, is the same as that of 
the forum. Johnston v. Gawtry, 339. 


SEE EVIDENCE, 2. 


MORTGAGES AND DEEDS OF TRUST, 8, 


PRINCIPAL AND AGENT. 


LIENS FOR MATERIALS FURNISHED BUILDING: STATUTE: NOTICE: 
AGENT. Where, in a proceeding by a material man to enforce a 
lien for material furnished a building, it appears that the ten days’ 
notice of the claim against the building required by Revised Stat- 
utes, section 3190, is served upon one as the agent of the owner, the 
burden is on the plaintiff to prove the existence of the agency. 
Anderson v. Volmer, 403. 


: AGENCY: INSUFFICIENT PROOF OF. Mere proof that the 
alleged agent acted as agent for the owner in making the settle- 
ment with the contractors and paying them the contract price for 
the building is insufficient to raise the presumption that he was the 
owner’s agent for the purpose of the service of the notice required 
by said section 3190, Revised Statutes. Jb. 


PRINCIPAL AND AGENT: NOTICE. Notice to an agent before the 
agency is begum, or after it has terminated, will not ordinarily 
affect the principal. 


: PRINCIPAL AND AGENT. Where a party through a third 
person procures another to sign a contract upon consideration that 
the first will abandon a threatened prosecution for a felony, the acts 
of such third person are the acts of the first, and the contract is 
void. McCoy v. Green, 626. 


PRINCIPAL AND SURETY. 


PRINCIPAL AND SURETY : PROMISSORY NOTE, EXTENSION OF PAYMENT : 
CONSIDERATION. An extension of the time of payment of a promis- 
sory note, for a definite period, by agreement between the payee 
poe’ faves ty will, if ba upon a sufficient consideration, discharge 
the surety, if made without the latter’s knowledge and consent. 
The payment of interest in advance in pursuance of such agree- 
ment is a good and valuable consideration. The Merchants’ Insu:- 
ance Company of St. Joseph v. Hauck, 21. 


SEE ADMINISTRATION, 4, 5, 
PRIORITY. 


SEE ASSIGNMENTS, 8, 
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PROBATE COURTS. 


ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment and no appear- 
— of the parties can confer jurisdiction upon them. Abernathy 
v. Moore, 65. 


: PROBATE JURISDICTION : STATUTE. Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G. 8., p. 473, § 50). On appeal from the 
county court to the circuit court from a final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Yeoman v. 
Younger, 424. 


PROBATE COURTS, POWERS OF. Before the enactment of Revised 
Statutes, sec. 2611, probate courts had the inherent power on final 
settlements to order the amounts found due wards to be paid over 
to them, and to enforce their judgments by execution or other 
appropriate process, Ib. 


PROBATE COURT: JURISDICTION. The probate court has jurisdiction 
to grant a certificate for the payment to the heirs of an intestate 
money ee into the state treasury by the administrator under an 


order of the probate court because there were no known heirs. Jn 
the matter of Bomino’s Estate, 483. 


PROCESS. 
SEE OFFICES AND OFFICERS, 4, 3 
RAILROADS, 29, 30. 
PROMISSORY NOTE. 


PRINCIPAL AND SURETY: PROMISSORY NOTE, EXTENSION OF PAYMENT : 
CONSIDERATION. An extension of the time of payment of a 
promissory note, for a definite period, by agreement between the 

ayee and maker, will, if based upon a sufficient consideration, 

ischarge the surety, if made without the latter’s knowledge and 
consent. The payment of interest in advance in pursuance of such 
agreement is a good and valuable consideration. The Merchants’ 
Insurance Company of St. Joseph v. Hauck, 21. 


PROMISSORY NOTE: PLACE OF CONTRACT. The state in which a 
note is made payable and in which it is delivered in consummation 
of a bargain, is the place of the contract, although the note was 
executed in another state. Johnston v. Gawtry, 339. 


PROMISSORY NOTE : STIPULATION TO PAY ATTORNEY'S FEE: CONSIDER- 
ATION. A note which contains a stipulation that the makers shall 
pay attorney’s fees and all costs of cvllection is not a negotiable 
promissory note, and the assignee of such note holds it subject to 
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inquiry into the validity of the consideration of the note and 
mortgage by which it is secured. McCoy v. Green, 626. 


SEE BILLS AND NOTES. 
PUBLICATION. 
SEE PRACTICE, CIVIL, 26, 
PUFFING. 

SEE FRavp, 4, 5. 
RAILROADS. 


RAILROAD: COMMON CARRIER: WAREHOUSEMAN. The liability of a 
railroad asa common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. Gashweiler v. Wabash, St. Louis & Pacific Rail- 
way Company, 112. 


. : NOTICE. Nor is notice by the railroad to the 

consignee of the arrival of the goods at their destination necessary 
to effect a change from the liability of a common carrier to that of 
warehouseman. 





. PLEADING: PASSENGER ROOMS AT RAILWAY CROSSINGS: STATUTE. In 
an action before a justice of the peace against a railroad, founded 
on R.5., sec. 797, as amended by the act of the general assembly 
approv ed March 25, 1881, for the failure to erect passenger waiting 
rooms at railroad crossings, the statement is fatally defective which 
omits to aver that the intersecting’ railroads were both carriers of 
passengers. The State etc., v. The W., St. L. & P. Ry. Co., 144. 


. CONSTITUTION: POLICE POWER. The requirement by the legislature 
of the erection of such passenger waiting rooms at railroad cross- 
ings is a proper exercise of police power of the state. Jb. 


. RAILROADS: KILLING STOCK: STATEMENT. A statement under R. S., 
§$ 809, for double damages for kil'ing plaintiff’s cow which alleges 
that she strayed upon the track at a point ‘‘one mile eastwardly 
from Harlem depot, where the road passes through and along unin- 
closed lands, where there were no fences on the sides of the road as 
required by law, and where said defendant has not erected or main- 
tained lawful fences on the sides of said railroad,” and was there 
killed, reasonably exc!udes the inference that she came on the track 
at a public crossing or in an incorporated town or city, and suffi- 
ciently alleges that she was killed by reason of the failure to fence. 
Jantzen v. The Wabash, St. Lowis & Pacific Railway Co., 171. 


. —: : EVIDENCE. Where it appears from the evidence that 

the blood and carcass of the animal are found upon the track at a 
point which was not, but should have been fenced, it will be pre- 
sumed in the absence of evidence to the contrary, that it entered 
upon the track at that point. Jb. 
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7. RAILROADS: STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles of 
incorporation or by subscribing to the capital stock after the incor- 
poration. The Sedalia, Warsaw & Southern Ry. Co., v. Wilkerson, . 
235. 


. WHEN NOT A STOCKHOLDER. A preliminary subscription to the stock 
of a proposed railroad, by one who did not sign the articles of in- 
corporation, and who died before the incorporation, cannot be en- 
forced against his estate. Jb. 


. SURFACE WATER: RAILROAD: ROAD-BED. A railroad, in the absence 
of negligence or unskilfulness in the construction of its road-bed, 
will not be liable to a land owner for injury from the overflow of 
surface water occasioned by the obstruction of the road-bed. Ab- 
bott v. The K. C., St. J. & C. B. Ry. Co., 271. 


. RAILROADS: KILLING STOCK: DOUBLE DAMAGES: JURISDICTION. 
Where the statement, in an action before a justice of the peace 
against a railroad for double damages for killing stock, alleges that 
the killing occurred in a township other than the one in which the 
action is brought and does not aver that the two townships adjoin, 
and the evidence, also, fails to show that they adjoin, a demurrer to 
the evidence should be sustained. Li/is v. The Missouri Pacifie Ry. 
Co., 372. 


« 


. NEGLIGENCE: RAILROADS: KILLING STOCK. In a common law action 
against a railroad for negligently running over and killing plain- 
tiff’s cattle on a highway crossing, the evidence tended to show 
that the cattle were killed by defendant’s train at the crossing, that 
the servants of defendant having the management of the train failed 
to ring the bell or to blow the whistle as it approached the crossing, 
that the cattle had freely approached the crossing a short time be- 
fore the train arrived, and that there was nothing in their condition 
or situation to prevent them from escaping the train, if the required 
signals had been given. Held that these facts made out a prima 
JSacie case for plaintiff and a demurrer to the evidence by defendant 
—_ properly overruled. Taylor v. The St. L., I. M. & S. Ry. Co., 
386. 


. RAILROADS: RATE OF SPEED: JURY. Whether or not the rate of 
speed at which a train is run is so excessive and reckless as to con- 
stitute negligence is a question for the jury. 


3. EVIDENCE: RES GEST. Evidence as to the rate of speed of the 
train in cases like this one, is pertinent to the issue. It is usuaily 
admitted as part of the res gesia, its effect being controlled by 
proper instructions. Jb. 


. RAILROADS: SCHOOL TAXFS. School taxes under the revenue law of 
this state (R. S., sec. 6880) cannot be levied on railroad property for 
building school houses, or for paying past indebtedness. Such lev 
can be made only for {school purposes proper. The State ex rel. 
Brown v. W., St. L. & P. Ry. Co., 395. 


. RAILROADS: FREIGHT: CONSTITUTION: STATUTE. A railroad cor- 
poration, organized under the laws of this state, subsequent to the 
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going into effect of the present conststution, and the laws passed 
thereunder classifying and regulating the charges of railroads for 
carriage of freight, is subject to the provisions of such constitution 
and laws. It cannot claim exemption therefrom on the ground that 
it has purchased the privileges and franchises of a railroad corpora- 
tion whose existence antedates that of the constitution and said 
laws. Owen v. The St. L. & S. F. Ry. Co., 454. 


. RAILROADS: CARRIAGE OF FREIGHT, CHARGES FOR. Under the evi- 
dence in this case, held, the defendant in its transactions with 
plaintiff did not violate the law (R. S., §§ 833, 834, 835), regulating 
charges for carrying freight. Jb. ‘ 


. RAILROADS : KILLING STOCK: FENCES. A railroad company cannot 
be held liable forthe killing of stock, occasioned by defective fenc- 
ing, unless it is shown that after having knowledge of defects it 
failed to repair them within a reasonable time, or that the defects 
had existed for such length of time that the company could by the 
exercise of reasonable diligence have had knowledge of and re- 
paired them. Laney v. The K. C., St. Jo. & C. B. R. R. Co., 466. 





. : : EVIDENCE: DEMURRER. Where it appears from the 

evidence that the gate through which it was alleged plaintiff's mare 
passed onto the railroad track, where she was killed, was made for 
plaintiff ’s convenience, and that it was not discovered to be out of 
repair until a week after the accident, and was not noticed to be 
defective on the morning thereafter by plaintiff’s son, who passed 
through it, and that, further, there was a failure of proof tending 
to show that the gate was open by reason of defective fastenings, 
when the mare passed through it, plaintiff cannot recover, and a 
demurrer to the evidence should be sustained. Jb. . 


. CONSTITUTION : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. 8., sec. 2835) giving to justices of the peace jurisdiction 

_in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L., I. M. & S. Ry. Co., 496. 


. RAILROADS; CATTLE GUARDS: FARM CROSSINGS. The statute (R. S., 
sec. 809) does not require railroads to construct cattle guards at 
farm crossings. 


. RAILROADS: FENCES. Railroads are neither required nor permitted 
to fence in their tracks where they run through incorporated towns 
laid off into streets and thoroughfares, nor to fence up their stations. 
Russell v. The Hannibal & St. Joseph R. R. Co., 507. 


: KILLING STOCK: PLEADING: STATUTE. A statement in an 
action before a justice of the peace against a railroad for single 
damages for killing stock, based upon R. 8., sec. 2124, should allege 
that the defendant might have enclosed with a lawful fence that 
portion of the road on which the accident occurred. Ib 


. RAILROAD: NEGLIGENCE: CHILDREN. Where the engineer of a rail- 
’ way train running through the country, observes children on or 
near the track, it becomes his duty to use the same care and pre- 
caution as when running through a city. In such case he cannot 
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act yy the presumption the track is clear, without being respon- 
_— - the consequences. Donahoe v. The W., St. L. & P. Ry. 
0., 


: ENGINEER: WARNING OF DANGER: CHILD. A railroad is 
liable where its engineer, who has received warning which gave 
notice of danger ahead and demanded the checking or stopping of 
the train, disregards such warnings and runs over and kills a child 
on the track, when by regarding the warnings he could have 
checked the train and averted the accident. And this is the case 
although the pare of the child were negligent in permitting it to 
be on the track. Jb. 


. CHILD, RESCUE FROM DANGER BY PARENT. Where a mother is in- 
jured while attempting to rescue her infant child from the danger 
of an approaching railroad train, the railroad is liable if it was 
guilty of negligence with respect to the child before the mother 
attempted the rescue, or with respect to the mother or child, after 
the attempt to save the child began, and this is the case, although 
the parents of the child may have been guilty of contributory neg- 
ligence in permitting it to go on the track. Jb. 


. RAILROADS : NEGLIGENCE: EVIDENCE. In an action against a rail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘come on, hurry up,” are admissible in evidence as part of 
the res geste and as tending to rebut the defence of contributory 
negligence set up in the answer. Waller v. The Hannibal & St. 
Joseph R. R.Co., 608. 

. CARRIERS, DUTY TOWARD PASSENGERS. A carrier is bound to exer- 
cise the strictest vigilance in ns a passenger to his destina- 
tion and in setting him down safely. Jb. 


. PRACTICE : NEGLIGENCE : WHEN QUESTION FOR JURY. Whether the 
attempt of a | may ey to step from the cars when the train is in 


motion is, under the circumstances of a particular case, such negli- 
gence as will relieve the railroad company from liability for injury 
occasioned thereby, is a question of fact for the jury. Jb. 


. RAILROADS: JURISDICTION: PROCESS. Under Revised Statutes, sec- 
tion 2865, jurisdiction of a railroad company can only be acquired 
by service of process upon its station agent in the township where 
the justice resides, or if there be none, then upon the “nearest 
station agent” as therein provided, and the return of the constable 
that service was had upon ‘“‘ E. E. Dunnaway, agent at Estill depot 
in Howard county” is not sufficient. Heath v. The M., K. & T. 


Ry. Co., 617. 


' $ : Where the property of a railroad company 

is in the hands of a receiver and its road operated by him, service 
of process upon the agent of the receiver will give no jurisdiction 
over the company. Ib. 





. RAILROAD: SUBSCRIPTION TO STOCK: STATUTE. It was competent 
for the legislature while authorizing the counties by the gencral 
railroad law of 1853 (Laws 1853, p. 121), to subscribe to the capital 
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stock of railroads and to impose special taxes for the purpose of 

ying such subscription, to declare whether the stock subscribed 
or should belong to the county in its corporate capacity, or to the 
taxpayer. Mastin v. Pacific R. R. Co., 634, 





: : Nor would it have been incompetent for 

the legislature to give the stock in such case to the taxpayer, al- 
though the charter of the railroad to which the subscription was 
made was granted prior to the general railroad law of 1853, and 
such charter gave the absolute ownership of the stock subscribed 
by the county to the latter in its municipal capacity. Ib. 


3°. RAILROAD: COUNTY SUBSCRIPTION TO STOCK: QUESTION OF FACT. 


Whether a subscription by the county court of Jackson county of 
$200,000, made September 3, 1860, to the capital stock of the Pacific 
Railroad Company was made under the charter of the railroad, or 
under the general railroad law of the state then in force giving the 
stock to the taxpayer to the extent of the special taxes paid by him 
towards satisfaction of the subscription ; held to be a question of 
fact to be determined from all the evidence bearing upon the acts 
and conduct of the parties to the subscription ; also held, that the 
finding of the trial court that said subscription was made under the 
general railroad law was well supported by the evidence. 


', RAILROADS: STOCK, RIGHT TO: STATUTE. The taxpayer had the ex- 
clusive right to the stock due from the company under a subscri 
tion to its stock made under the general railroad law, and it could 
not be issued by the railroad to any one else. , 


. RAILROADS: KILLING STOCK: DAMAGES. In an action under R. §., 
section 809, for double damages for killing stock, the railroad com- 
pany is liable if the stock entered upon its track through a gate ata 
farm crossing which was open for want of a proper fastening, but 
if the gate was propped open or left open by third parties when the 
cattle entered through it, the finding should be for the defendant. 
Binicker v. The Hannibal & St. Joseph Ry. Co., 660. 





: : PLEADING. Where several cattle are killed by a 
railroad engine at one and the same time, all damages resulting 
therefrom belong to one cause of action and the petition should con- 
tain but one count. 


37. RAILROADS: KILLING STOCK: EVIDENCE. In an action against a rail- 


road company for killing stock evidence to the effect that the fence 
was defective for half a mile up and down the road from the place 
of killing, and on the north side for two or three hundred yards 
from the place of killing was competent. Maberryv. Missouri Pa- 
cific Ry. Co., 664. 


5 : : . The evidence of a witness who testified 

that the stock killed were worth $140, but admitted on cross-exam- 
ination that he appraised them at $100 when he thought it would 
be paid without suit, should not, for that reason, have been ex- 
cluded, but should have been allowed to go to the jury for what it 
was worth. Ib. 





. RAILROADS: KILLING STOCK: DEFECTIVE FENCE. A railroad com- 
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pany cannot be held liable under R. S., section 809, for the killing 
of stock occasioned by defective fencing, unless it appear that it 
knew or might, by the exercise of reasonable care and diligence, 
have known that its fence was out of repair, and that a reasonable 
time had elapsed after the acquisition of such knowledge, or after 
the time such knowledge should have been acquired, in which it 
oa have repaired it. Maberry v. The Missouri Pacific Ry. Co., 



















RECEIVER. 
See Corporations, 9, 10, 11, 
‘REFEREE. 
SEE REFERENCE. ' 
REFERENCE, 


1, REFEREE, REPORT OF: SPECIAL VERDICT: JUDGMENT ON. The report 
of a referee in applying payments and stating an account must be 
treated as a special verdict for the  paspene of rendering a judgment 
upon it. The State ex rel. Howard County v. Burckhartt, 430. 


PRACTICE IN REFERENCE CASES. WAIVER. See Gamble v. Gibson, 290, 
REPLEVIN. 


1. REPLEVIN: VALUE OF PROPERTY. In replevin the value of the prop- 
erty at the time of the assessment is the value to be found by the 
jury. Richey v. Burnes, 362. 


RUNNING STREAMS. 


1. RUNNING STREAMS: INTERFERENCE WITH. Unless authorized by 
lawful authority no one can interfere to any material extent with 
the waters of arunning stream. Abbott v. The K. C., St. J. & C. 
B. Ry. Co., 271. 




















: BRIDGE: NEGLIGENCE. Where, however, there is lawful 
authority for the construction of a bridge or other structure over 
such stream, the person building it is liable, only in case of negli- 
gence or unskilfulness in the manner of doing the work, to one 
suffering injury from its interference with the running water. Jb. 







: : . Where such bridge or structure is erected 
without lawful authority there may be a recovery without proof of 
negligence. 













INSTRUCTIONS: NEGLIGENCE. In an action for injury to a land- 
owner from overflow of water from a stream caused by the negli- 

ent construction of a bridge, the instructions should confine the 
jury to the specific facts of negligence charged in the petition. Ib, 
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INDEX. 
SALE. 


: MEMORANDUM, SUFFICIENCY OF. A memorandum of a sale 
of land at auction is sufficient which contains the names of the 
vendor and aa the terms of the sale, the amount bid and 

id and a description of the land sufficient to enable the purchaser 
om the surrounding facts and circumstances to identify and locate 
it. Springer v. Kleinsorge, 152. 





MEMORANDUM: PURCHASER: AUCTIONEER. The insertion by the 
auctioneer, at the time of the sale and in the presence of the de- 
fendant, of the latter’s name in the memorandum of sale as the 
purchaser, is a sufficient execution of the contract to bind him as 
the party to be charged thereby. Jb. 


JUDGMENT: SATISFACTION: RELEASE. A quit-claim deed by the 
owner of a judgment purporting to release to the judgment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a pur- 
chaser without notice, actual or constructive, of the release. bug 
v. Morton, 399. 


SEE FrRavp, 4, 5. 
PRACTICE, CrviL, 17. 
STaTUTE OF FRavps, 4 
SANITY. 

Sze ConTRACTs, 11, 
SCHOOL TAXES, 
SEE TAXEs. 
SELF-DEFENCE. 
Sze CriminaL Law, 2, 


SET-OFF. 


1. Set-Orr. A bank made an assignment for the benefit of its credi- 





tors and its assignee sued the defendants on their note to it, which 
became due after the assignment. Defendants pleaded by way of 
set-off a debt due them from the bank before the assignment. 
Held, it was a proper subject of set-off. Smith v. Spengler, 408. 


SHERIFF. 


SEE OFFICES AND OFFICERS, 
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SOLVENCY. 
Sze FrRavD, 7. 






SPECIAL JUDGE. 

























SEE PRACTICE, CRIMINAL, 6, 
SPECIAL TAX BILLS, 
SEE PRACTICE, CIVIL, 1, 

SPECIFIC PERFORMANCE. 


1. LAND: VENDEE: One who goes into } 

ssion of land under an agreement with the owner to pay for 
the same within a specified time, and, at the expiration of the time 
limited, relinquishes possession without having paid anything 
under the agreement, has no equity of redemption and cannot 
compel specific performance of the agreement. Givens v. Cobb, 
189. 


EQUITY OF REDEMPTION. 


STATE BOARD OF HEALTH. 


1. PRACTICE OF MEDICINE AND SURGERY: STATUTE. Under the act of 
the general assembly, approved April 2, 1883 (Laws, p. 115) regu- 
lating the practice of medicine and surgery in this state, an appli- 
cant for a certificate to practice medicine and yn! who possesses 
a diploma must furnish to the State Board of Health satisfactory 
proof of having received such diploma from a legally chartered 
medical institution in good standing. The State ex rel. Granville 
v. Gregory, 123. 


2. STATE BOARD OF HEALTH: MANDAMUS. The granting of such certifi- 
cate to holders of diplomas involves matters of judgment and dis- 


cretion on the part of the State Board of Health and will not be 
enforced by mandamus. Ib. 


STATUTES CITED AND CONSTRUED. 


REVISED STATUTES OF 1879. 










Section 440, see page 65. 
Section 797, see page 144. 
Section 809, see pages 171, 496, 667. 


Section 1878, see page 448, 
Section 2124, see page 507. 
Section 2611, see page 424, 

















Section 833, see page 454. 
Section 834, see page 454. 
Section 835, see page 454. 
Section 974, see page 123. 
Section 1218, see page 501. 
Section 1297, see page 531. 
Section 1542, see page 299. 
Section 1762, see page 299. 
Section 1763, see page 299. 
Section 1802, see page 268. 
Section 1877, see page 448. 



















Section 2835, 
Section 2865, 
Section 2936, 
Section 3056, 
Section 3057, 
Section 3190, 
Section 3776, 
Section 5360, 
Section 5456, 
Section 6832, 
Section 6880, 


see page 496, 
see page 617, 
see page 664, 
see page 103. 
see page 103. 
see page 403, 
see page 175. 
see page 501, 
see page 480, 
see page 670. 
see page 395. 








——o 











INDEX. 
GENERAL STATUTES, 1865, 
Page 366, § 7, see page 45. 
Page 473, § 50, see page 424, 
Page 556, § 7, see page 424, 
Acts OF 1883. 
Page 115, see page 123, 
Acts OF 1877, 
Page 357, see page 448, 
Page 385, see page 670, 
Acts OF 1867. 
Page 162, see page 670, 
Acts OF 1853. 
Page 121, see page 634, 
STATUTE OF FRAUDS, 


STATUTE OF FRAUDS: CONTRACT TO PURCHASE LAND. An oral 
agreement between plaintiff and defendant that the latter shall 
irchase for the former the land of a third person and receive for 
is services a stipulated sum is within the statute of frauds and 
cannot be enforced. Allen v. Richard, 55. 





: EQuITy. The contract, itself, being within the 
aetie of frauds, and there being nothing i in the transaction to ren- 
der it a fraud on plaintiff to deny him the title or refuse him com- 
pensation in damages, there are no grounds for equitable relief and 
nothing to take the contract out of the operation of the statute. 
Plaintiff is only entitled to his action against defendant for money 
had and received for any compensation advanced the latter. Jb. 





: PLEADING. Under a general denial it is unnecessary to 
plead the statute of frauds in order to receive its benefits. Jb. 


STATUTE OF FRAUDS: PLEADING. Ina suit for the specific perform- 
ance of a sale of land, if the defendant denies the contract, it is 
not necessary for him to plead specifically the statute of frauds. 
In such case the defence of the statute is sufficiently raised by a 
general denial. Springer v. Kleinsorge, 152. 








768 INDEX. 


10. 








: MEMORANDUM, SUFFICIENCY OF. A memorandum of a sale 
of land at auction is sufficient which contains the names of the 
vendor and purchaser, the terms of the sale, the amount bid and 
paid and a description of the land sufficient to enable the pur- 
chaser from the surrounding facts and circumstances to identify 
and locate it. Jb. 


MEMORANDUM: PURCHASER: AUCTIONEER. The insertion by the 
auctioneer, at the time of the sale and in the presence .of the de- 
fendant, of the latter’s name in the memorandum of sale as the pur- 
chaser, is a sufficient execution of the contract to bind him as the 
party to be charged thereby. Ib. 


: : STATUTE OF FRAUDS. Under such a will, in order to 
vest title to particular land in a legatee, or to create a special trust 
in the trustees for such legatee in such lands as they may assign 
him in payment of his legacy the divestiture of the trust must be 
declared by some memorandum in writing which will satisfy the 
statute of frauds. Ames v. Scudder, 189. 





STATUTE OF FRAUDS: PAROL CONTRACT FOR SALE OF LAND: PART 
PAYMENT. A parol contract for the purchase of land is within the 
statute of frauds, and part payment of the consideration is insuffi- 
cient to take it out of the operation of the statute. Lydick v. 
Holland, 703. 


———: PERFORMANCE OF PREPARATORY CONTRACT. The perform- 
ance of a contract which is preparatory and ancillary to the one 
sought to be enforced, is not sufficient part performance to take a 
parol contract out of the operation of the statute of frauds. Ib. 


: DAMAGES. Where the specific performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Ib. 





STOCKHOLDER. 


RAILROADS: STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles 
of incorporation or by subscribing to the capital stock after the 
incorporation. The Sedalia, Warsaw & Southern Ry. Co. v. Wilk- 
erson, 235. 


WHEN NOT A STOCKHOLDER. A preliminary subscription to the stock 
of a proposed railroad, by one who did not sign the articles of in- 
corporation, and who died before the incorporation, cannot be 
enforced against his estate. Ib. 


CORPORATION : STOCKHOLDER. One who surrenders to a corporation 
stock issued to him as “full paid” but for which he has paid noth- 
ing, and which stock the corporation issues for value to bona 
subscribers, is not liable as a stockholder to one who becomes a 
creditor of the corporation long subsequent to such surrender. 
Erskine v. Peck, 465. 


Sze CORPORATIONS, 2, 

















1. 













INDEX. 
SUBROGATION, 


ADMINISTRATOR : SUBROGATION. An administrator who voluntarily 
ays a debt of the estate, secured by a deed of trust and not pro- 
ated, under the mistaken belief that the personal assets of the 

estate were sufficient to reimburse him, will not be subrogated to 

the rights of the creditor in the trust deed. Evans v. Halleck, 376. 


SURFACE WATER. 


SURFACE WATER: RAILROAD: ROAD-BED. A railroad, in the absence 
of negligence or unskilfulness in the construction of its road-bed, 
will not be liable to a land owner for injury from the overflow of 
surface water occasioned by the obstruction of the road-bed. Ab- 
bott v. The K. C., St. Jo. & C. B. Ry. Co., 271. 


THE RULE OF THE common law as to the flow of surface water af- 
firmed and that of the civil law denied. 


TAXES. 


RAILROADS: SCHOOL TAXES. School taxes under the revenue law of 
this state (R. S., sec. 6880) cannot be levied on railroad property for 
building school houses, or for paying past indebtedness. Such lev 
can be made only for school purposes proper. The State ex r 
Brown v. W., St. L. & P. Ry. Co., 395. 


TAXES, ENFORCEMENT OF LIEN FOR: STATUTE. The statutory lien for 
taxes under the law of 1877 (Laws p. 385, R. S., sec. 6832) held en- 
forceable for school taxes duly assessed and levied under the act of 
1867 (Laws p. 162), although not extended on the tax book by the 
county clerk, as required by the latter act. The State ex rel. 
Watson v. Harper, 670. 


TENDER. 
SEE MORTGAGES AND DEEDs OF TrusT, 1, 
TORTS. 
.SEE HUSBAND AND WIFE, 2, 3. 
TRESPASS. 


TRESPASS: LIMITATIONS. An action for trespass on real estate must 
be commenced within five years after the cause of action has ac- 
crued. James v. City of Kansas, 567. 





Where the trespass is permanent in its character 
and the damage is complete on the occurrence of the original act of 
trespass the statute begins to run from that time. Jb, 


VoL. 83—49 
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8. CONTINUING TRESPASS: PRESCRIPTION. Even in case of a contin- 
uing nuisance or trespass, where every such continuance is regarded 
as affording a new cause of action, the action must be brought be- 
fore the defendant has acquired a prescriptive right to commit the 
trespass or to maintain the nuisance by the lapse of such a period 
as bars plaintiff’s entry upon the land. Jb. 
















TRUSTS AND TRUSTEES. 


1. WILL, EXECUTION OF: POWER IN TRUSTEE. Where trustees under a 
will are empowered ‘‘to pay and discharge the several legacies * 
* * jin money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem to them “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v. Scudder, 189. 


2. : ; STATUTE OF FRAUDS. Under such a will, in order to f 
vest title to particular land in a legatee, or to credte a special trust 
in the trustees for such legatee in such lands as they may assign 
him in payment of his legacy, the divestiture or the trust must be 
declared by some memorandum in writing which will satisfy the 
statute of frauds. Jb. 





8. TRUSTEES: COMPOUND INTEREST. Compound interest will not be 
charged against negligent trustees where the facts do not indicate a 
withdrawal of the funds from their legitimate channels of accumu- 
lation or a realization by the trustees of profits on the assets and do 
not raise a presumption that the assets would have been increased 
by a more strict adherence by the trustees to their line of duty. Jb. 


4. TRUSTEES’ COMMISSIONS. Commissions on cash disbursements duly 
approved will not be denied trustees where there is no such mis- 
management as to cover up or diminish the fund and no appropri- 
ation of it or its proceeds by the trustees to their own use. Ib. 


5. WILL: POWER IN TRUSTEES. Where a will empowers the trustees 
thereunder to set apart stocks to a legatee in lieu of other property, 
a designation or setting apart of such stocks by the trustees to such 
legatee vests the title thereto in him. Jb. 


6. TRUSTEES, DISCRETION OF: WILL. Where the will places certain 
acts within the discretion of the trustees who have exercised that 
discretion and have consummated its purpose, courts of equity will 
not set aside and substitute their own discretion. Jb. 





7. TRUSTEE INTERMINGLING TRUST MONEY WITH HIS OWN. When a 
trustee mixes trust money with his own so that it cannot be dis- 
tinguished what particular part is trust money and what part is 
private money, equity will follow the money by taking out the 
amount due the cestui que trust. Mills v. Post, 76 Mo. 426, not ad- 
hered to. Harrison v. Smith, 210. 


WHEN RELATION OF TRUSTEE AND CESTUI QUE TRUST EXISTS. Harrison 
v. Smith, 210. 














IN DEX. 
VENDOR'S LIEN, 
SEE LIEN, 1, 2. 
VENDOR AND VENDEE. 
See Limitations, 3, 

VENUE. 


PRACTICE : VENUE, CHANGE OF : DISCRETION OF TRIAL COURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony 
of witnesses both for the state and the defendant, the Supreme 
Oourt will not interfere with its discretion in overruling the appli- 
cation, unless it appears that such discretion has been palpably 
abused. The State v. Brownfield, 448. 





: : DISQUALIFICATION OF JUDGE. Since the act of 1877 
(Laws, 1877, p. 357, amended by R. S., § 1878) no change of venue 
from one circuit to another, on account of the disqualification of 
the judge, is authorized. Jb. 


~ 


: CHANGE OF VENUE. The objection that the trial court trans- 
ferred the cause on application by defendant for a change of venue 
to a county alleged in the application to be so prejudiced against 
him as to prevent him from having a proper trial there, comes too 
_ for the first time in the appellate court. The State v. Mann, 
589. 





VERDICT. 


GENERAL VERDICT, WHEN IMPROPER. Bricker v. Missouri Pac. Ry. Co., 


i) 





391, 
VOIR DIRE. 


SEE PRACTICE, CRIMINAL, 11, 12, 


WAIVER. 


JURISDICTION: WAIVER. Jurisdiction over the subject matter must 
come from the law, and not from consent of the parties, either ex- 
press or implied, and an objection to it is not waived by pleading to 
the merits, but may be taken at any time before or after trial. 
Abernathy v. Moore, 650. 


: WAIVER OF CONSTITUTIONAL RIGHT. Ina case where only 
the parties plaintiff and defendant are interested, a party may 
waive a constitutional right. He may waive his right to demand a 
jury or to have it sworn. Merrill v. City of St. Lowis, 244. 





PRACTICE: PUBLICATION: JURISDICTION: WAIVER. Where defend- 
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ants are notified by publication of the commencement of suit, 
appear, file an answer and procure a continuance, they cannot, at a 
subsequent term, by amended answer, make the defence that they 
were residents of the state at the commencement of the suit and 
not being served with personal process the court acquired no juris- 
diction over them. The irregularity of process, if any, was waived 
by their appearance and pleadings. Myer v. Broadwell, 571. 





















: GRAND JURY: WAIVER. The objection that the record does 
not show that the grand jury as a y returned the indictment 
into court, if otherwise well taken, comes too late after verdict. 
The State v. Mann, 589. 





PRACTICE IN REFERENCE CASES. WAIVER. Gamble v. Gibson, 290, 





SEE PRACTICE, CIVIL, 15. 
PRACTICE IN SUPREME CouRT, 8, 
WAREHOUSEMAN, 

SEE BAILMENTS, 1, 2, 8, 
WEIGHT OF EVIDENCE, 
SEE PRACTICE, CIVIL, 34. 
PRACTICE IN SUPREME COURT, 2, 

WILLS. | | 


1, WILL, CAPACITY TO MAKE. One who is capable of comprehending 
all his property and all the persons who reasonably come within 
the range of his bounty, and who has sufficient intelligence to un- 
derstand his ordinary business, and to know what disposition he is 
making of his property, has sufficient capacity to make a will. 
Jackson v. Hardin, 175. 


One may be capable of making a will, and yet be incapable 
of making a contract or managing his estate. Ib. 



















WILL, CONTEST CONCERNING: PRESUMPTION: BURDEN OF PROOF. 
The law presumes that a testator was possessed of a sound and dis- 
posing mind, and it rests upon him who disputes the validity of the 
will to overcome this presumption by persuasive evidence. Jb, 











WILL, DETERMINING VALIDITY OF: DUTY OF COURT AND JURY. In 
determining the validity of a will it is unsafe for courts and juries 
to look to its equities, lest they fall into the greater mischief of 
making wills for other people. Jb. 










WILL, UNDUE INFLUENCE. The influence exerted upon a testator 
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12. 


13. 
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which would be sufficient to invalidate his will, must be such as 
amounts to over-persuasion, coercion or force, destroying his free 
agency or will-power, and not merely the influence of affection or 
attachment, or the desire of gratifying the wishes of one beloved, 
respected and trusted by the testator. Ib. 


THE TESTATOR in this case held to have been possessed of a sound 
and as mind, and free from undue influence in making his 
will. . 


PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidence 
against all. But where the petition only charges undue influence 
as toa part of the defendants, the proof will be restricted to its 
averments. Jb. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree ne or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court 
under of R. S., sec. 3776, will enter the proper judg- 
ment. . 


WILL, EXECUTION OF: POWER IN TRUSTEE. Where trustees under a 
will are empowered “‘to pay and discharge the several legacies * 
* * jin money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem to them “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v. Scudder, 189. 


: : STATUTE OF FRAUDS. Under such awill, in order to 
vest title to particular land in a legatee, or to create a special trust 
in the trustees for such legatee in such lands as they may assign 
him in 3 of his legacy, the divestiture or the trust freon = 
declared by some memorandum in writing which will satisfy the 
statute of frauds. Jb. 





WILL: POWER IN TRUSTEES. Where a will empowers the trustees 
thereunder to set apart stocks to a legatee in lieu of other property, 
a designation or setting apart of such stocks by the trustees to such 
legatee vests the title theretoin him, Ib, 


TRUSTEES, DISCRETION OF: WILL. Where the will places certain acts 
within the discretion of the trustees who have exercised that dis- 
cretion and have consummated its purpose, courts of equity will 
not set aside and substitute their own discretion. Jb. 


WILL: LEGATEE. Where the value of property set apart to a lega- 
tee is not fixed in accordance with the will, such valuation may be 
corrected by a court of equity. Jb. 


WILL: LEGATEE, ALLOTMENT TO. Where an allotment has been 
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made, the legatee will be treated as the owner of the property thus 
allotted from that date until the sale by an order of the court. Jb. 









15. WILL: ERASURE ; DEMURRER TO EVIDENCE. . Where, in a proceeding 
to contest the validity of a will on the ground of its alteration by 
an erasure, the evidence is conflicting on the issues whether the ‘ 
will as executed contained the erasure, or whether it was thereafter 
made by defendant, a legatee, a demurrer to the evidence offered 
by the proponent to establish the will should not be sustained. 
Smith v. Hutchinson, 683. 






















WITNESSES. 


1. WITNESS, COMPETENCY OF: DEATH OF ONE OF TWO ADVERSE PARTIES. 
While the fact that one of the adverse parties to the contract or 
cause of action sued on is dead does not, of itself, disqualify the 
opposing party as a witness, provided qa surviving adverse party re- 
mains, yet if it appears that the contract or transaction upon which 
the suit is founded was, on the part of the survivors, effected solely 
by or through the deceased party the opposing party is disqualified 
asa witness. Williams v. Perkins, 37 


2. WITNESS: EVIDENCE: BOOKS. A witness should testify of his own 
knowledge as to the matters in issue. Where his knowledge is de- 
rived from books, he cannot, in their absence, speak of their con- 
tents. Anderson v. Volmer, 404, 























RULES FOR THE GOVERNMENT 


OF THE 


Supreme Court of Missouri. 


Adopted at the April Term, 1877. 





Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend mat- 
ters of order in the court room. 
Motions to be written, signed and filed. 

RvuLeE 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Ru LE 3. No motion shall be argued unless by the 
direction of the court. 


Taking record from clerk’s office. 

Rute 4. Nomember of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 


Diminution of record, suggestion after joinder in error. 
Rute 5. No suggestion of diminution of record in 

civil cases will be entertained by the court after joinder 

in error, except by consent of parties. 

Application for certiorari. 

Rue 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at-- 
torney previous to the making of the application. 
Notices of writs of error. 

RuLeE 7. All notices of writs of error, with the ac 
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ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 


Reviewing instructions. 
RvteE 8. In actions at law it shall not be necessary 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing in- 
structions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be 
embodied in the bill of exceptions, but it shall be suf- 
ficient for the purpose of such review that the bill of 
exceptions state that ‘“‘evidence tending to prove” a 
particular fact or issue was given, and that an exception 
was saved to the giving or refusal of the instructions 
founded on it. 
Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rue 9. If the opposite party shall contend that 
there was no evidence tending to prove a fact or issue, 
and the court of first instance shall be of opinion that 
there was such evidence, it shall be the duty of the court 
to allow the bill of exceptions in the form stated in the - 
last preceding rule, and then the other party shall be at 
liberty to set out in a bill of exceptions, to be prepared 
by him, the whole of the testimony supposed to be ap- 
plicable to such fact or issue, and to except to the opinion 
of the court that the same tends to prove such fact or 
issue. 

Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
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it does not sotend, which bill of exceptions shall be al- 
lowed by the court by which the cause is tried. 
Exceptions to admission or exclusion of evidence. 

RvutE 11. When an exception is saved to the admis- 
sion or exclusion of any evidence, or the allowance or 
disallowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In cases of equitable jurisdiction the 
whole of the evidence shall be embodied in the bill of ex- 
ceptions, unless the parties shall agree upon an abbrevi- 
ated statement thereof. 

Rule as to making out transcripts. 

Rute 13. Theclerks of the several circuit courts and 
other courts of first instance, before which a trial of any 
cause is had, in which an appeal is taken or writ of error 
is sued out, shall not (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause), in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) ‘‘summons. 
issued October 2, 1871, executed October 5, 1871,’’ and if 
any pleading be amended, the clerk in making out tran- 
scripts will treat the last amended pleading as the only 
one of that order in the cause, and will refrain from set- 
ting out any abandoned pleading as part of the record, 
unless it be made such by a bill of exceptions; and no 
clerk shall insert in the transcript any matter touching 
the organization of the court, or any mention of any con- 
tinuance, motion or affidavit in the cause, unless the same 
be specially called for by the bill of exceptions. 
Presumptions in support of bills of exceptions. 

Rute 14. The only purpose of a statement, in a bill 
of exceptions, that it sets out all the evidence in a cause, 
being that the Supreme Court may have beforeit the same 
matter which was decided by the court of first instance, 
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it shall be presumed as a matter of fact in all bills of ex- 
ceptions, for the future, that they contain all the evidence 
applicable to any particular ruling to which exception is 
saved. 

Abstracts and briefs to be filed. 

RvuteEs 15 and 16 (as consolidated and amended at the 
April term, 1884). In all cases the appellant or plaintiff 
in error shall file with the clerk of this court on or before 
the day next preceding the day on which the cause is 
docketed for hearing, seven copies of an abstract or abridg- 
ment of the record in said cause, setting forth so much 
thereof as is necessary to a full understanding of all the 
questions presented to this court for decision, together 
with a brief containing in numerical order, the points or 
legal propositions relied on, with citation of such au- 
thorities as counsel may desire to present in support 
thereof. 

The appellant or plaintiff in error shall also deliver a 
copy of said abstract, brief, points and authorities to the 
attorney for the respondent or defendant in error, at least 
thirty days before the day on which the cause is docketed 
for hearing ; and the counsel for the respondent or defend- 
ant in error shall, at least fen days before the day the 
cause is docketed for hearing, deliver to the counsel for 
appellant or plaintiff in error, one copy of his brief, points 
and authorities cited, and such further abstract of the 
record as he may deem necessary, and shall on or before 
the day next preceding the day on which said cause is 
docketed for hearing, file with the clerk of this court 
seven copies of the same, and the evidence of the service 
of such abstracts, briefs, points and authorities, as above 
required, shall be filed by each party at the time of filing 
said copies with the clerk. 

Citing authorities in briefs. 

Rute 17. In citing authorities, in support of any 
proposition, it shall be the duty of the counsel to give the - 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when 
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reference is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chap- 
ter, section, paging and side paging shall be set forth. 
Appellant’s brief to allege errors complained of. 

RvuteE 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no réfer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall 
otherwise direct. 

Failure to comply with rules 15 and 16. 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error ; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 


Agreed cases. 

Rue 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fence and the evidence, together-with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed ; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be 
affirmed or reversed according to the opinion entertained 
by the Supreme Court respecting the same. 

Motion for rehearing. 

RvLeE 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsider- 
ation of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
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or with a controlling decision to which the attention of the 
court was not called through the neglect or inadvertence 
of counsel ; and the question so submitted by counsel and 
overlooked by the court, or the statute with which the 
decision conflicts, or the controlling decision to which the 
attention of the court was not called, as the case may be, 
must be distinctly and particularly set forth in the motion, 
otherwise the motion will be disregarded. Such motion 
must be filed within ten days after the opinion of the 
court shall be delivered, and notice of the filing thereof 
must be served on the opposite counsel, but no motion for 
a rehearing shall be filed afier the final adjournment of 
the court. 

Metion for affirmance. 

Rute 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed ‘‘good cause”’ within the meaning of 
said section. 

Former rules rescinded. - 

Rute 23. All rules not included in the foregoing 

enumeration are hereby rescinded, 





ADDITIONAL RULES. 


Rute 24. No writ of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. Allapplications in term time for writs of: 
error to the court of appeals, shall be accompanied by an 
affidavit of the attorney of record that the cause in which 
such writ of error is sued out, is one of which this court 
has appellate jurisdiction under section 12, of article 6 of 
the constitution ; and such affidavit shall state the facts 
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conferring such jurisdiction, and thereupon the clerk shall 
issue such writ. (Adopted at the April term, 1878). 

RuLeE 25. That hereafter, in no case will extension 
of time for filing statements, abstracts and briefs be 
granted, except upon affidavit showing satisfactory cause. 
(Adopted at the October term, 1878). 


RvuLE 26. A party, in any cause, filing a motion 
either to dismiss an appeal or writ of error, or to affirm 
the judgment, shall first notify the adverse party or his 
attorney of record, at least twenty-four hours before mak- 
ing the motion, by telegram, by letter or by written notice, 
and shall, on filing such motion, satisfy the court that 
such notice has been given. (Adopted at the eaeneed 
term, 1879). 

















